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EVIDENCE. 


BOOK  VIII. 

ON  THE  CAUSE  OF  EXCLUSION  OF  EVIDENCE— THE 
TECHNICAL  SYSTEM  OF  PROCEDURE. 


CHAPTER  I. 

OBJECT  OF  THIS   ENQUIRY — ITS    CONNECTION  WITH 
THE    SUBJECT    OF    THE    PRESENT    WOI^K. 

The  mass  of  absurdity,   the  chao8,  which,  in 
the  delineation  of  existing  arrangements,  it  will 
be  necessary  to  hold  up  to  view,  must  continue 
to  be  (what  it  has  hitherto  been)  a  blind  inex- 
plorable  labyrinth,  until  a  clue  be  given  to  it : 
a  perfect  riddle,  unless  a  key  be  added  to  it. 
This  clue,  this  key,  will  consist  in  an  indication 
of  the  views  and  designs  of  those  to  whose  lot 
it  has  fallen, — from  the  time  when  the  very  foun- 
dation of  the  edifice  was  begun  upon,  to  the 
present, — to  be  occupied  in  the  erection  of  it  : 
designs,   the  natural  and  necessary  result  of  the 
position    in   which  they  have  all  along  been 
placed. 

VOL.,  IV.  B 
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In  a  work  confined  to  the  subject  of  evidence, 
an  exposition,  how  brief  soever,  of  the  univer- 
sally and  necessarily  corrupt  state  of  the  pre- 
dominant system  of  judicial  procedure  in  every 
country,  may  be  apt  to  appear  irrelevant :  or 
at  least  of  too  mighty  and  disproportionate 
importance  to  be  introduced,  as  it  were,  in  a 
parenthesis, — as  subordinate,  not  only  to  the 
subject  of  evidence,  but  to  that  comparatively 
part  of  the  ground,  occupied  by  the  practice  of 
small  exclusion. 

But  it  will  be  seen  that,  of  that  corrupt 
system,  the  doctrine  of  exclusion  constitutes  a 
fundamental  part ;  a  feature  altogether  charac- 
teristic and  indispensable.  The  consequence 
is,  that,  unless  the  nature  and  origin  of  that 
system  were  brought  to  view,  the  prevalence 
of  the  practice  could  not  be  accounted  for;  nor, 
therefore,  that  sort  of  satisfaction  given,  which, 
on  every  subject  which  admits  of  it,  the  eye 
of  the  reader  naturally  looks  for,  and  seems 
entitled  to  expect.  His  time  will  not  be  the 
worse  bestowed,  if,  in  addition  to  this  compara- 
tively narrow  abuse,  the  source  of  so  many  other 
and  still  more  crying  grievances  be  pointed  out : 
still  less,  if  a  glimpse  should  happen  here  and 
there  to  be  caught  of  a  feature  or  two  of  the 
only  appropriate  remedy. 

In  all  discourses,  authoritative  and  unautho- 
ritative— at  least  in  all  discourses  of  a  grave 
cast — that  have  had  the  system  of  judicial  pro- 
cedure for  their  subject,  an  assumption,  explicit 
or  implicit,  seems  constantly  to  have  been 
made,  viz.  that  the  ends  to  which  that  course 
has,  with  more  or  less  felicity,  been  directed, 
have  been  those  to  which  of  course  it  has  all 
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along  been  professed  to  be  directed,  viz.  the 
ends  of  justice. 

Consider  the  position  of  the  voices  by  whom 
the  vocal  concert  on  this  stage  has  been  led* 
nothing  can  be  more  natural  than  this  assump- 
tion, i.  e.  than  the  fact  of  its  having  been  made. 
Consider  it  on  the  ground  of  parallel  e^i^perience, 
consider  it  on  the  groimd  of  the  known  and 
incontestable  principles  of  human  nature,  no- 
thing can  be  more  inconsistent  or  improbable 
,     than  the  truth  of  it :  consider  it  on  the  ground 
"^  of  direct  experience,  nothing  can  be  more  false. 
False  in  every  country, — in  every  country  far 
enough  advanced  in  the  career  of  civilization  to 
have  afforded  a  settled  establishment  in  this 
quarter  of  the  field  of  government, — ^it  is  in  a 
more  pre-eminent  degree  false,  as  applied  to 
English   practice:   a  proposition,  the  truth  of 
which,  howsoever  unwelcome,  will  be  found  but 
too  palpable,  as  we  advance. 

Into  no  man's  conception  does  it  ever  appear 
to  enter,  that  the  securing  the  maximum  of  hap- 
piness to  the  good  people  of  England  vms  the 
motive,  or  so  much  as  among  the  motives,  which 
brought  duke  William  upon  a  visit  to  king 
Harold; — that  it  was  a  regard  either  for  the 

J>urity  of  the  Jewish  faith,  or  the  symmetry  of 
ewish  mouths,  that  rendered  one  of  his  royal 
successors  so  sdert  in  rendering  the  functions  of 
a  dentist  to  cme  of  his  Hebrew  subjects ; — that  it 
was  the  sympathetic  apprehensidn  of  seeing 
their  neighbours  dissolved  in  luxury,  that  used 
to  render  Mahratta  princes  so  diligent  in  the 
collection  of  Chout. 

Notwithstanding  so  many  professions  as  have 
been  heard,  (professions  which,  even  from  the 
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impurest  lips,  will,  to  one  who  duly  considers 
the  character  of  the  nation  and  the  temper  of 
the  times,  sound  rather  as  exaggerated  than  as 
altogether  insincere) ;.  many  there  appear  to  be 
who  regard  with  scorn  and  ridicule  the  notion  s 
that  the  augmentation  of  the  comfort  and  well 
being  of  the  Indian  natives  has  had  any  share 
in  so  many  exertions  as  have  been  made  by 
governors-general  in  Hindostan  for  extending  to 
those  defenceless  beings  the  protection  of  Eng- 
lish laws. 

If,  in  the  very  highest  rank  in  society,  social 
and  enlarged  affections  were  so  completely 
smothered  by  narrow  and  self-regarding  ones, 
is  it  natural  that,  in  an  inferior  rank,  the  purer 
affections  should,  in  the  same  stage  of  society, 
have  reigned  paramount  or  alone  ? 

Whatever  on  this  subject  can,  on  the  present 
occasion,  be  brought  to  view,  must  unavoidably 
be  subjected  to  an  extreme  degree  of  compres- 
sion. To  a  future  occasion  the  task  of  develop- 
ment must,  in  a  great  measure,  be  deferred. 

Hence  it  is  that  what  is  here  delivered  must 
be  delivered  in  the  form  of  thoughts  or  apho- 
risms, bearing  the  similitude  of  crude  assertion  : 
for  proof  and  illustration  (for  by  each  example 
both  purposes  will  be  served)  they  must  wait 
for  details,  of  which  a  part  only  (though  what 
for  this  purpose,  perhaps,  will  be  found  a  suffi- 
cient part)  can  find  a  suitable  place  in  the 
present  work. 


C«AF.  IL]  NATURAL  AND  TECHNICAL  SYSTEMS,  WHAT.    5 


CHAPTER  IL 

TECHNICAL  OR  FEE-GATHERING,  AND  NATU- 
RAL OR  DOMESTIC,  SYSTEMS  OF  PROCEDURE, 
WHAT? 

In  consequence  of  the  infirmities  attached  by- 
nature  to  the  infancy  of  society,  the  formation 
of  the  system  of  judicial  procedure  has  nowhere 
(except  here  and  there  by  bits  and  patches) 
been  the  work  of  the  legislator ;  it  has  fallen 
everywhere  to  the  share  of  the  judge. 

In  consequence  of  the  same  infirmities,  the 
judge  received  everywhere  (or  found  means  to 
make  for  himself)  in  the  shape  of  fees^  extracted 
from  the  suitors,  a  retribution,  necessary  or 
unnecessary,  for  his  trouble,  and  the  use  of  his 
power :  for  the  service  rendered  or  supposed  to 
be  rendered  to  them  by  the  exercise  of  it. 

The  mode  in  which  the  will  of  a  legislator 
(acting  as  such)  is  expressed,  is  by  ruks;  mostly 
general,  and  at  any  rate  laid  down  beforehand : 
the  sort  of  law  thus  produced  is  called  statute 
law.  Very  different  was  the  mode  in  which 
the  will  of  judges  was  expressed ;    of  judges 

•  Definition  of  a  fee : — Money  or  money's  worth  received 
at  the  expense  of  the  suitors  in  a  cause  (all  or  any  of  them) 
on  the  occasion  of  a  mass  of  writing  written  or  supposed  to 
be  written,  or  other  act  done  or  supposed  to  be  done,  in  the 
course  or  on  the  occasion  of  it. 
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acting  as  such,  and,  by  the  exercise  of  that  will, 
developing  the  course  of  procedure,  and  collect- 
ing fees.  No  rules  were  laid  down  beforehand : 
as  occasion  called,  what  was  thought  right,  or 
pretended  to  be  thought  right,  upon  each  occa- 
sion, was  done :  and  as  to  rules,  it  was  left  to 
suitors  to  collect  or  rather  frame  them  for 
themselves  as  they  could,  from  the  observation 
of  what  had  been  done.  Law  produced  in  this 
mode  of  generation  has  been  called  common 
law:  zndi  someiimts  jurisprudencCy  or  jurispru- 
dential law. 

'  Rules  which  are  laid  down  in  detenninate 
words,  may  (in  so  far  as  these  words  are  well 
chosen,  adapted  to  the  habits  and  capacities  of 
those  for  whose  use  they  are  intended),  be  under- 
stood without  art.  Rules  which,  not  being  laid 
down  in  determinate  words,  can  scarcely  with 
propriety  be  said  to  exist,  cannot  be  under- 
stood,— or  rather  (since,  where  nothing  exists, 
there  is  nothing  to  understand)  guessed  at, — 
without  art.  The  system  constructed  by  such 
hands,  and  constructed  or  left  to  be  constructed 
in  such  a  mode,  may  accordingly  be  termed  the 
technical  system  of  procedure.* 

*  The  word  technical  \%  not  anknown  to  jurisprudence. 
You  may  find  it  there  in  company  with  the  word  reofoiw. 
Technical  is  from  the  Greek,  and  scarce  yet  made  English. 
If  you  have  a  mind  to  do  it  into  English,  instead  of  it  put 
absurd:  fear  not  the  finding  yourself  mistaken  in  any  one 
single  instance.  The  mental  endowment  displayed  in  the 
manufacture  of  these  reasons,  is,  in  the  same  dialect,  called 
oituiia:  to  render  this  into  English,  say  folly,  or  knavery,  or 
both  together :  the  connection  is  closer  than  men  are  apt  to 
imagine ;  closer  everywhere,  but  nowhere  perhaps  so  close 
as  in  jurisprudence.  In  Folly,  Knavery  sees  one  of  her  most 
useful  instruments  and  best  friends* 
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When  a  man,  empowered  to  pursue  a  public 
object,  is  by  the  same  means  empowered  to 
pursue  a  personal  one,  it  is  not  in  human 
nature  that  this  private  object  should  be  a 
matter  of  indifference  to  him.  It  will  naturally 
and  unavoidably  exert  an  influence  over  the 
course  takep  by  him  in  the  pursuit  of  the  public 
object.  In  consideration  oi  this  influence,  the 
system  here  denominated  the  technical  system 
may  further  be  characterized  by  the  name  of 
the  fee-gathering  or  fee-collecting  system.  The 
occasions  of  bringing  it  into  view  under  this 
character  will  be  but  too  numerous.  The 
courts  of  justice  in  which  the  system  or  mode 
of  procedure  chalked  out  as  above,  and  under 
sQch  influence  as  above,  is  in  force,  may  be 
termed,  by  one  common  appellation,  courts  of 
technical  procedure.  Everywhere  they  may  be 
seen  to  be  characterized  by  a  common  set  of 
features.* 

Before  states  existed,  at  least  in  any  of  the 
forms  now  in  existence  in  civilized  nations, 
families  existed.  Justice  is  not  less  necessary 
to  the  existence  of  families  than  of  states.  The 
mode  in  wliich,  in  those  domestic  tribunals, 
created  by  nature  at  the  instance  of  necessity, 
justice  was  adniinstered,  and,  for  that  purpose, 
facts  were  enquired  into,  may  for  distinction's 
sake  be  termed  the  natural  or  domestic  mode  of 
judicature. 

It  is  among  the  characteristics  of  the  natural 
or  domestic  mode  of  judicature,  to  be  exercised, 


Facies  non  omnibus  una, 


Ncc  diversa  tamen 

£t  documenta  damus,  qui  simua  origine  nati. 
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(if  not  absolutely,  at  least  comparatively  speak- 
ing) without  forms:  without  rules.  A  man 
judges,  as  Monsieur  Jourdan  talked  prose,  un- 
conscious of  any  science  displayed,  of  any  art 
exercised.  One  of  your  two  sons  leaves  his 
task  undone,  and  tears  his  brother's  clothes: 
both  brothers  claim  the  same  plaything :  two  of 
your  servants  dispute  to  whose  place  it  belongs 
to  do  a  given  piece  of  work.  You  animadvert 
upon  these  delinquencies,  you  settle  these  dis- 
putes :  it  scarce  occurs  to  you  that  the  study  in 
which  you  have  been  sitting  to  hear  this,  is  a 
tribunal,  a  court ;  your  elbow-chair  a  bench ; 
yourself  a  judge.  Yet  you  could  no  more  per- 
form these  several  operations  without  perform- 
ing the  task  of  judicature,  without  exercising 
the  functions  of  a  judge,  without  hearing  evi- 
dence, without  making  inquiry,  than  if  the 
subject  of  inquiry  had  been  the  Hastings  cause, 
the  Douglas  cause,  or  the  Literary-property 
cause. 

It  is  among  the  characteristics  of  technical 
procedure,  all  over  the  world,  to  abound  in  rules 
and  formalities.  In  process  of  time, — as  occa- 
sion presented  itself,  and  irresistible  necessity 
urged  inquiry^ — spite  of  all  prejudices,  a  dis- 
covery was  made,  that,  with  little  or  no  excep- 
tion, these  rules  and  formalities,  instead  of 
being  necessary,  were  repugnant  to  the  ends  of 
justice:  that  an  option  was  to  be  made  between 
the  sacrifice  of  these  rules  and  formalities,  and 
the  sacrifice  of  certain  portions  of  substantive 
law,  necessary  to  the  existence  of  the  state. 
Accordingly,  certain  portions  of  the  field  of 
judicature  were  marked  out,  and  a  course  pre- 
scribed for  the  appointment  of  judges,   with 
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authority  to  proceed  and  inquire,  to  hear  and 
determine,  as  they  would  do  in  the  foosom  of 
their  respective  families,  paying  no  sort  of 
regard  to  any  of  these  rules  and  formalities. 
*  For  distinction's  sake,  the  courts  thus  constituted 
may  be  termed  courts  of  natural  procedure  or 
judicature :  of  natural  procedure  restored,  or  (if, 
in  any  odd  nooks  of  the  field  of  judicature,  dis- 
covery should  in  any  instance  be  made  of  any 
little  spot  which  happened  to  have  escaped  the 
fangs  of  the  technical  system)  natural  pro- 
cedure preserved. 

The  character  of  the  natural  system  of  pro- 
cedure (it  may  already  be  perceived)  is  little 
more  than  negative.  Health  is  the  absence  of 
disease.  Liberty,  in  its  original  sense,  is  the 
absence  of  coercion.  Natural  procedure  is  the 
absence  of  those  rules  and  formalities  of  which 
technical  procedure  is  composed .  But  for  verse, 
prose  would  not  have  had  a  name.  But  for 
technical,  natural  procedure  would  not  have 
had,  would  not  have  needed  one. 

In  current  nomenclature,  the  distinction 
nearest  to  a  coincidence  with  that  between 
technical  procedure  and  natural,  as  here  ex- 
plained, is  that  between  regular  and  summary; 
but  the  coincidence  is  far  short  of  being  com- 
plete. Thus  far,  it  is  true,  they  affree, — that,  in 
comparison  of  all  technical  procedure,  all  natu- 
ral is  always  summary.  But  technical  pro- 
cedure has  its  branches  which  are  called 
summajy,  as  well  as  its  branches  which  are 
called  regular:  for  designating  that  which  is 
not  technical,  the  word  summary  has  therefore 
been  unfitted.  Moreover,  summary  means ^Aor^; 
and  wherever  one  course  is  shorter  than  another. 
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it  may,  in  comparison  of  that  other,  be  termed 
summaiy.  But,  in  a  series  of  intinite  length, 
the  number  of  degrees  is  infinite ;  and  in  all 
that  number  there  is  no  one  that  can  have  any 
exclusive  pretension  to  the  epithet  of  summary. 

The  final  cause  of  this  article  of  jurispruden- 
tial nomenclature,  is  not  difficult  to  divine.  The 
use  of  regularity  is  recognized  by  everybody ; 
the  term  regular  is  eulogistic.  Get  people  to 
believe  that  summary  procedure  is  something 
opposite  to  regular  procedure,  you  may  prevail 
with  them  and  accustom  them  to  regard  the 
more  expeditious  procedure  with  a  jealous  eye. 
In  an  underhand  way,  you  may  thus  insinuate 
and  get  them  to  believe  (what  you  durst  not 
assert),  that  there  is  a  sort  of  incompatibility 
between  the  superior  dispatch  observable  in  the 
summary  mode,  and  the  superior  regularity 
observable  in  the  regular  (that  is  in  the  techni- 
cal) mode.  The  utility  of  dispatch, — its  title  to 
be  regarded  as  one  of  the  ends  of  justice,— is  too 
plain  to  be  denied :  in  the  technical  mode,  as 
compared  with  the  natural,  the  want  of  dispatch 
is  also  too  plain  to  be  denied.  To  reconcile 
men,  as  well  as  may  be,  to  the  repugnancy  of 
the  technical  system  in  relation  to  this  end  of 
justice,  you  thus  take  the  best  chance  that  in 
so  few  words  can  be  taken,  for  getting  them  to 
fancy,  on  the  part  of  the  natural  course,  a 
repugnancy  to  the  direct  and  ultimate  ends  of 
justice :  a  conception,  the  exact  reverse  of  which 
is  the  true  one. 

In  every  country  (so  I  imagine  it  would  be 
found),  men  of  law,  unable  to  find  the  shadow 
of  an  ar£[ument,  have  trusted  1o  the  power  of 
ihis  prejudice,  preserving  a  prudent  or  rather 
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necessary  silence.  Blackstone,  in  the  fertile 
seal  of  England,  has  been  fortunate  enough  to 
find  another  and  a  still  stronger  prejudice, 
applicable  to  the  same  purpose.  Suimnary 
procedure  is  a  mode  of  procedure  to  be  regarded 
with  jealousy,  and  with  such  a  degree  of 
jealousy  as  shall  prevent  as  much  as  possible 
the  extension  of  it.  With  jealousy?  Why? 
Because  in  summary  procedure  there  is  no 
jury.  No  jury? — and  what  then?  Is  the  use 
of  trial  by  jury  to  be  regarded  as  an  end,  or 
only  as  a  means  ?  Taken  altogether,  are  the 
ends  of  justice  more  completely  fulfilled  by 
regular  procedure  with  its  jury,  than  by  sum- 
mary procedure  without  a  jury?— another  in- 
quiry in  which  no  lawyer  ever  ventured  to 
engage  in,  and  from  which  Blackstone  knew 
better  than  not  to  start.  No  :  where  prejudice 
reigns,  everything  is  to  be  lost  by  inquiry, 
noUiing  to  be  gained  :  by  prejudice  the  same 
business  is  done  (when  it  is  done)  upon  much 
easier  terms. 

But,  in  the  very  word  summary,  may  be  seen 
an  indication  which,  if  it  does  not  of  itself  afford, 
at  least  points  out  the  path  to,  a  complete 
demonstration  of  the  incongruity  of  that  mode  to 
which  it  stands  opposed.  What  is  a  summary 
mode?  It  is  a  mode,  in  and  by  which  an  effici- 
ent decision  is  obtained,  with  a  less  quantity  of 
delay,  expense,  and  vexation,  than  that  which 
is  attached  to  the  other  mode,  termed  the  regu- 
lar. To  the  use,  then,  of  the  regular  mode,  a 
quantity  of  collateral  inconvenience  attaches, 
which  does  not  attach  upon  the  summary  mode. 
From  this  single  .statement,  admitting  ii  lo  be 
true,    follows    a  necessary  consequence;    viz. 
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that, — unless  under  the  summary  there  be  some 
deficiency  in  respect  of  the  security  against 
misdecision,  and  that  deficiency  such  that  the 
mischief  of  it  is  of  a  magnitude  to  outweigh  the 
advantage  obtained  by  the  defalcation  from  the 
mass  of  collateral  inconvenience,  in  the  shape  of 
delay,  expense,  and  vexation, — ^the  existence  of 
the  regular  mode,  be  it  what  it  will,  is  an  enor- 
mous nuisance.  Is  the  summary  mode  then 
attended  with  any  such  di3ad vantage  ?  Is  the 
regular  mode  attended  with  any  such  disad- 
vantage? If  so,  in  what  particular  respect? 
What  are  the  arrangements  which,  being  neces- 
sary to  the  giving  the  completest  security  that 
can  be  given  against  misdecision,  are  to  be  found 
in  the  regular,  and  not  to  be  found  in  the  sum- 
mary, mode  ?  The  question  is  a  conclusive  one  : 
no  answer  has  ever  been,  none  ever  will  be,  given 
to  it.  All  the  wits  of  all  the  lawyers  by  whom 
civilized  society  is  infested,  would  sink  under 
the  task. 


Cbap.  III.]  JUDGE  AND  CO. 


13 


CHAPTER  III. 

CAUSE  OF  THE  VICES  OF  TECHNICAL  PRO- 
CEDURE,  THE  SINISTER  INTEREST  OF  THE 
JUDGE. 

Section  I. — Ends  of  judicature y  under  the  fee^ 
gathering  system^  opposite  to  the  ends  of  justice. 

Various  are  the  channels  through  which, 
under  the  fee-gathering  system,  the  matter  of 
corruption  may  find  its  way  into  the  bosom  of 
the  judge. 

1.  The  fee  is  received  into  the  judge's  own 
hands,  or,  being  received  by  another  hand,  is 
placed  openly  to  his  account. 

2.  The  fee  is  received  by  some  subordinate 
officer,  by  the  hand  or  on  the  account  of  the 
subordinate ;  but  the  office  is  at  the  disposal  of 
the  judge,  and  sold  by  him  for  his  own  benefit : 
the  whole  of  the  purchase-money  being  put  into 
his  own  pocket. 

3.  or,  upon  the  admission  of  the  officer, 

the  judge  receives  a  bonus,  avowedly  or  tacitly 
proportioned  to.  the  quantity  of  the  emolument 
constituted  by  the  aggregate  of  the  fees. 

4.  The  office  thus  endowed  is  at  the  disposal 
of  the  judge;    but,  being  (by  law,  or  fear  of 
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public  censure)  inhibited  from  selling  it,  he 
gives  it  to  some  person  connected  with  him  by 
the  ties  of  blood,  alliance,  or  service :  thereby- 
saving  to  himself  the  charge  of  a  provision  vsrhich 
he  would  or  would  not  otherwise  have  made  for 
the  same  person  at  his  own  expense :  the  pos- 
sessor of  the  office  thus  endowed  doing  the  duty 
of  it  in  person. 

5.  or  by  deputy :    that  is,   by  doing 

nothing  for  it  but  receiving  the  fees :  the  deputy 
receiving  a  consideration  for  his  trouble,  by  a 
fixed  salary,  or  by  a  share  of  the  fees. 

6.  The  fees,  having  been  received  by  a  deputy, 
by  whom  the  duties  of  the  office  are  performed, 
are  paid  over  to  two  or  more  persons  in  con- 
junction, nominated  by  the  judge :  which  per- 
sons, not  doing  either  of  them  any  part  of  the 
business,  appear  upon  the  face  of  the  trans- 
action to  be  trustees ;  the  person  for  whose  use 
fhey  are  trustees  not  being  declared,  and  thence 
appearing  to  be  the  judge  himself,  by  whom  the 
trustees  were  nominated. 

If  the  aggregate  of  fees  liable  to  be  paid  had, 
in  the  instance  of  each  suitor,  been  no  greater 
than  it  would  have  been  in  his  power  to  pay 
without  any  inconvenience  worth  regarding; 
if,  at  the  same  time,  it  had  been  out  of  the 
power  of  the  judges,  or  their  Subordinates,  to 
add,  either  to  the  amount  of  the  fees  exacted  on 
each  occasion,  or  to  the  number  of  the  occa- 
sions on  which  they  were  exacted;  in  such 
case,  between  the  interest  of  the  functionary 
and  his  duty,  no  opposition  would  have  been 
created  by  this  means. 

But,  in  the  nature  of  things,  it  was  scarce 
possible  that,  in  the  situation  in  question,  and 
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with  the  powers  inseparable  from  it,  power 
should  not  be  possessed  of  adding  either  to  the 
quantum  of  tlie  fee,  ov  to  the  number  of  the 
occasions  on  which  it  comes  to  be  exacted. 

The  mischief  became  much  greater,  the 
opposition  of  interest  to  duty  much  more  stre- 
nuous and  disastrous,  when  a  given  sum  was 
raised  by  multiplying  the  occasions  of  receiving 
fees,  than  when  it  was  raised  by  adding  to  the 
quantum  of  this  or  that  fee.  By  merely  adding 
to  the  quantum  of  this  or  that  fee,  no  other  mis- 
chief would  have  been  produced  thau  what 
would  have  been  produced  by  the  addition  thus 
made  to  the  quantum  of  the  expense.  But,  by 
addiug  to  the  number  of  the  occasions,  corre- 
sponding additions  were  made,  inevitably  made, 
to  the  vexation  and  delay,  over  and  above  the 
additions  made  to  the  expense.* 

•  What  a  blessing,  could  judges  have  contented  th^ni- 
KWes  with  increasing  fees  in  a  direct  aud  open  way,  without 
making  business,  or,  at  any  rate,  without  making  delay  for 
the  laiie  of  tnoJcing  business!  Take  an  example  oi  this 
ahstioence. 

Id  equity,  in  a  sabpcena  ad  Tetpondenditm,  (thai  sort  of 
instrument  by  which  a  man  is  called  upon  to  take  upon  him- 
self the  character  of  defendant),  the  number  of  names  on  the 
same  puch men t,  originally  unlimited,was  reduced afterwardB 
to  three.  In  lord  chief  baron  Gilbert's  time,  before  and 
consequeotly  exclusiTe  of  stamps,  expense  before  the  redu'c- 
tioD,  6d.  per  defendant ;  af^r  it,  1  s.  2d. :  difference,  Sd. 

Gilbert's  rpasons  for  the  reduction  :— Reason  I,  Prevent- 
ing a  piainliff  from  making  a  man  defendant  for  the  sake  of 
yering  him; — the  parchment  never  going  out  of  the  office, 
nor  die  defendant,  unless  by  accident,  knowing  anything 
about  the  mutter.  The  works  of  Gilbert  are  a  very  galaxy 
of  reasons;  all  of  them  of  this  stamp:  the  same  logic,  the 
same  sincerily-  Ex ptde  Herculem:  and  Gilbert  is  a  very 
Hercules  among  lawyers.     For  the  pleasure  of  frightening 
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Unfortunately,  it  became,  on  various  accounts, 
easier,  much  easier,  to  add  to  the  number  of  the 
occasions  on  which  fees  came  to  be  exacted, 
than  to  add  to  the  quantum  of  each  fee.  Addi- 
tions to  the  quantum  of  each  fee  could  not 
escape  notice,  and  woilld  be  apt  to  produce 
complaint.  What  did  not  come  under  notice, 
could  not  produce  complaint :  and  the  occasions 
of  realizing  additions  to  the  quantity  of  writing 
manufactured,  or  number  or  duration  of  other 
acts  done, — in  a  word,  to  the  quantity  of  busi- 
ness rendered  necessary  to  be  done,  and  thence 
to  the  number  of  the  fees  exacted  on  the  occa- 
sion of  it,— might  very  easily,  and  on  a  variety 
of  undetectible,  though  false,  pretences,  be 
augmented  almost  without  stint. 

Accordingly,  under  this  system,  the  judges, 
to  the  power,  added  the  effectual  inducement, 
to  produce  factitious  vexation,  expense,  and 
delay,  (or,  more  briefly,  to  make  business),  in  a 
quantity  almost  without  limit,  and  continually 
tending  to  increase :  the  vexation,  expense,  and 

an  adversary  with  an  equity  suit,  six-pence  would  not  be 
grudged  by  Irus ;  eight-pence  more  would  by  Croesus. 

Reason  2.  Preventing  the  mistakes,  which  would  result  of 
course,  were  an  attempt  made  to  write  upon  the  same  parch- 
ment any  more  names  than  three.  "  In  the  multitude  of 
counsellors  there  is  safety  :*'  and  it  is  the  same  with  parch- 
ments. But  juries  ? . . .  Four  and  twenty  names  always  on  the 
same  parchment :  queere,  how  many  mistakes  ? 

In  the  character  of  a  specific  against  the  appetite  for  crea- 
ting vexation, — the  virtue  of  eight-pence  disbursed,  eight- 
pence  once  paid,  irresistible.  In  the  character  of  a  final  or 
efficient  cause  of  made  business, — the  virtue  of  the  same  sunt 
received,  repeated  every  day,  and  any  number  of  times  in 
every  day,  imperceptible.  Behold  what  it  is  to  have  learned 
eyes! 
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delay,  for  the  sake  of  the  profit  extractible,  in 
the  shape  of  fees,  from  the  expense.  Hence 
the  production  of  vexation,  expense,  delay,  and 
official  profit,  became  the  real,  and  in  a  manner 
the  sole,  ends  of  judicature :  profit  the  ultimate 
end ;  expense  and  delay,  so  many  intermediate 
ends;  the  production  of  the  vexation,  not  an 
end,  but  a  collateral  result. 

Had  not  collateral  mischief  been  contributory 
to  the  profit,  (or,  what  came  to  the  same  thing, 
inseparably  attached  to  the  production  of  it),  it 
might  not  have  been  any  man's  study  to  produce 
any  part  of  that  collateral  mischief:  but,  being 
either  contributory  to  the  profit,  or  inseparably 
attached  to  the  production  of  it,  it  became 
every  man's  interest,  and  consequently  every 
man's  study,  to  produce  them  to  the  greatest 
amount  possible.* 

*  Like  causes  produce  everywhere  like  efiects. 
.    Extract  from  the  speech  of  lord  Henry  Petty  in  the  House 
of  Commons,  (Morning  Chronicle  for  22nd  May  1806). 

"  The  matter  was  so  contrived/'  (viz.  under  the  existing 
establishments  for  the  auditing  of  the  public  accounts), 
"  that  the  fees  of  the  different  officers  depended  on  the  num- 
ber of  accounts  which  they  passed,  so  that  he  who  was 
determined  to  do  his  duty  strictly,  and  to  examine  narrowly 
into  any  accounts  that  came  into  his  hands,  was  left  almost 
without  any  business  or  fees ;  while  he  who  was  most  negli- 
gent of  his  duty,  who  passed  accounts  without  being  very 
particular  as  to  the  justness  or  amount  of  the  charees,  was  in 
high  employment,  and  had  his  office  crowded  with  account- 
aqts  and  with  fees.  If  the  vouchers  were  regularly  drawn 
op,  this  was  all  that  was  here  required.  No  particular 
inquiry  was  made  as  to  the  nature  of  the  vouchers,  and  the 
manner  in  which  they  had  been  procured.  The  consequence 
certainly  was,  as  may  be  presumed  without  fear  of  being  in 
error,  that  great  frauds  and  abuses  were  committed.  Under 
these  circumstances,  the  right  honourable  gentleman  now  no 
more,  to.whom  I  before  adverted,  saw  that  some  change  was 

VOL.  IV.  C 


18  TECHNICAL  SYSTEM.  [Book  VIII. 

So  far  as  tiiese  ends  of  judicature  are  pursued, 
so  far  must  the  ends  of  justice  be  sacrificed. 
But  what  the  people  and  the  sovereign  expect 
and  demand  is  that  the  ends  of  justice  be  pur- 
sued. Here,  then,  it  becomes  necessary  to 
make  a  sort  of  compromise,  and,  to  preserve 
appearances,  for  the  purpose  of  keeping  the 
public  deceived  and  quiet,  to  sacrifice,  to  a  cer- 
tain degree,  the  pursuit  of  the  ends  of  judica- 
ture: for,  that  tiie  ends  of  justice  might  in 
general  be  supposed  to  be  pursued  steadily  and 
exclusively,  it  was  necessary  that,  to  a  certain 
degree,  they  should  be  actually  pursued, — that 
they  should  be  pursued  in  all  cases  in  which 
the  pursuit  of  them  was  not  adverse,  and  even 
in  some  cases  in  which  it  was  advetse,  to  the 
pursuit  of  the  ends  of  judicature.  Thus,  when, 
m  other  stations,  public  functionaries  receive 
public  money  with  a  view  of  extracting  what 

necessary  in  the  management  of  the  public  accounts,  and, 
accordingly,  in  the  year  1785,  a  bill  was  brought  in,  appoint- 
ing five  commissioners  for  the  administration  of  the  jpublic 
accounts/' 

Amongst  the  objects  of  the  inquiry  instituted  in  1792  by  a 
committee  of  the  House  of  Commons  on  the  subject  of  impri- 
sonment for  debt,  was  that  of  the  number  of  premature  deaths 
produced  hj  the  abuses  connected  with  that  practice.  No 
proposition  m  history  is  more  completely  out  of  doubt,  than 
that  this  practice  was  set  on  foot  by  the  judges,  in  the  teeth 
of  the  then  established  law,  to  serve  as  an  instrument  of 
extortion  in  their  hands. 

Were  it  possible  to  distinguish  from  other  deaths,  those 
which  had  for  their  cause  the  rapacity  of  those  official  guar- 
dians  and  protectors  of  life  and  liberty, — to  distribute  the 
imputation  of  the  misery  in  due  proportion  among  those  by 
whose  power  it  has  been  produced,  and  by  whom  the  profit 
of  it  has  been  reaped  :  how  innoxious  would  the  murderer 
appear,  in  comparison  of  the  judge  from  whose  lips  he  receives 
his  doom! 
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they  can  of  it  to  their  own  use,  in  the  way  of 
embezzLement  or  peculation, — it  becomes  neces- 
sary to  them  notwithstanding  (to  the  prejudice, 
and  pro  tanto  to  the  sacrifice,  of  these  their 
objects)  to  apply  a  part  of  such  monies,  comr 
moidj  by  much  the  greater  part,  to  the  services 
for  which  it  was  designed. 

But»  to  raise  the  mass  of  official  profit  in  this 
line  to  its  maximumi  it  was  not  sufficient  to 
raise  to  its  maximum  the  quantity  of  profit 
extracted  on  the  occasion  of  each  suit.  It 
became  also  necessary  to  raise  to  its  maximum 
the  nutnber  of  suits :  understand,  of  such  suits, 
and  such  suits  only,  as  would  yield  a  mass  of 
profit  worth  acceptance  on  such  terms. 

Whatever  suit  would  either  yield  no  profit  at 
all,  or  none  that  were  worth  acceptance, — ^none 
that,  by  the  mass  of  its  profit,  would  outweigh 
in  Qie  mind  of  the  judge  the  trouble  of  doing 
the  business ;  in  regard  to  every  such  suit,  it 
was  his  interest  that  it  should  never  be  begun, 
or,  being  begun,  should  come  to  an  end  as  soon 
as  possible :  for  the  trouble,  the  labour,  attached 
to  the  doing  of  the  business,  is,  in  other  words, 
so  much  vexation  to  the  judge. 

Hence,  the  end  of  actual  judicature  became 
distinguishable  into  two  principal  branches: 
positive  and  direct,  the  augmentation  of  profit ; 
negative  and  collateral,  the  diminution  of  trou- 
ble. By  the  augmentation  of  the  aggregate 
mass  of  fees  collected,  both  these  ends  were 
^  served  at  once.  By  the  money  paid  by  such 
of  the  suitors  as  could  and  did  pay,  prpfit  was 
augmented.  By  the  exclusion  of  such  suitors 
as  were  ^either  not  able  or  not  willing  to  pay, 
trouble  was  diminished.     In  the  first  case,  the 
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imposition  operated  as  a  tax,  and  yielded 
revenue;  in  the  other  case,  it  operated  as  a 
prohibition,  and  yielded  ease. 

So  successfully  has  this  fee-gathering  system 
acted  in  the  production  of  one  of  those  results 

.  which  it  has  converted  into  the  actual  ends  of 
judicature,  viz.  delay,  that  we  shall  see  the 
same  suit,  which,  under  the  natural  system, 
regularly  occupies  on  an  average  a  space  of  a 
few  minutes,  occupying  with  equal  regularity, 
under  the  fee-collecting  system,  a  space  of  some 
hundreds,  not  to  say  thousands  of  times  that 
magnitude.  So  successfully  again  has  it  acted 
in  the  production  of  another  of  those  ends  of 
judicature,    denial  of  Justice,    that    (as   to   all 

■  remedies  other  than  such  as  are  applied  by 
criminal  suit)  we  shall  find  from  six  to  about 
nine  tenths  of  the  people  in  England  fixed  by  it 
in  a  state  of  perpetual  outlawry. 

If,  by  the  system  of  which  this  delay  and  this 
denial  of  justice  were  the  ends  and  are  the 
fruits,  a  greater  chance  of  right  decision  were 
afforded,  than  by  the  natural  system  above  con- 
trasted with  it;  the  mischiefs  of  the  technical 
system  might  receive  some  set-off,  some  com- 
pensation, though  it  could  scarcely  be  anything 
jjcar  an  adequate  one.  But,  in  proportion  as 
both  systems  arc  seen  into  and  understood, 
and  even  in  the  course  of  the  very  small  part  of 
the  examination  contained  in  the  ensuing  pages, 
it  will  be  seen  that  the  chance  of  right  decision 

<  is,   by   the  technical   system,  decreased  in  a 

*  variety  of  ways,  increased  in  none. 
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Section!!. — Alliance,   between  the  sinister  inte- 
rest of  judges  and  that  of  professional  lawyers. 

Under  every  system  of  procedure,  and  in  the 
very  earliest  and  rudest  stages  of  society,  some  in- 
dividuals there  must  always  have  been,  to  whom, 
by  infirmity,  bodily  or  intellectual,  (on  this  as  on 
other  occasions),  the  assistance  of  others  must 
occasionally  have  been  rendered  necessary.  So 
far  as  persons  standing  in  need  of  this  assistance 
could  find  friends  that  were  at  the  same  time 
sufficiently  qualified  to  afford  it,  and  able  to 
afford  it  gratis,  so  far  society  could  exist,  and 
^d  exist,  without  professional  lawyers;  But, 
!o  soon  as  one  instance  manifested  itself,  in 
which  a  man,  unable  on  other  terms  to  obtain 
the  assistance  he  looked  upon  as  necessary,  had 
recourse  to  pecuniary  retribution  for  the  pur- 
chase of  it ;  that  instant  the  profession  of  a 
lawyer  came  into  existence. 

The  same  motives  by  which,  in  every  other 
line  of  money-getting  business,  a  man  is  stimu- 
lated to  raise  to  its  maximum  the  quantity  of 
•  his  business,  will  of  course  apply  themselves  to 
this,  and  with  equal  energy.  The  interest  of 
the  judge  was,  that  there  should  be  as  many 
suits  as  possible :  the  interest  of  the  professional 
lawyer  was  the  same.  Here  then  is  a  commu- 
nity of  interests,  between  the  judge  on  the 
one  part,  and  the  professional  lawyer  on  the 
other :  and  this  community  of  interest  is,  upon 
the  face  of  it,  perfect  and  entire.  It  was  the 
interest  of  each,  that  the  mass  of  business  (un^ 
derstand  always  profit-yielding  business)  should 
be  as  great  as  possible ;  it  was  the  interest  of 
^Mh,  that  any  exertions  of  his  own,  by  which 
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any  addition  could  be  made  to  that  mass,  should 
not  be  spared.  Fellow  labourers  towards  one 
common  end,  the  acquisition  of  pecuniary  pro- 
fit; co-operators  throughout  the  whole  of  the 
career,  yet  in  no  part  of  it  competitors  ;  a  sort 
of  virtual  partnership  was  thus  established 
between  these  two  species  of  lawyers  :  a  species 
of  connection  (be  it  ever  remembered)  consti- 
tuted entirely  by  the  mode  of  payment  esta- 
blished in  the  case  of  the  judge;  a  connection 
ever  existing  where  that  mode  of  payment  exists, 
never  existing  either  where  the  judge  receives 
no  pecuniary  retribution  in  any  shape,  or  where, 
receiving  one,  he  receives  it  in  the  shape  of 
salary  only,  and  without  fees. 

Under  the  fee-gathering  system  of  procedure ; 
the  main  and  never  failing  branch  of  the  art  of 
judicature,  a  branch  which  is  sure  to  be  culti- 
vated, and  in  perfection,  whatsoever  comes  of 
the  rest,  is  the  art  of  making  business.  In  the 
exercise  of  this  art,  we  now  see  one  sure  and 
ever  ready  assistant  to  the  judge  ;  the  profes- 
sional lawyer,  his  partner,  as  aforesaid. 

Whenever  it  happened  that,  in  the  transaction 
of  the  business,  the  party,  the  client,  was  himself 
present,  as  well  as  the  professional  lawyer,  his  as- 
sistant ;  the  presence  of  a  person  whose  interest  it 
■was,  that,  of  the  business  for  which  he  was  to  pay, 
not  more  should  be  done  than  was  necessary  to 
his  purpose,  operated  as  a  check  to  the  exertions 
of  the  partnership  in  that  part  of  their  industry 
which  consisted  in  the  art  of  making  business. 
Both  parties  felt  themselves  stimulated  by  the 
strongest  and  most  constantly  acting  interest, 
to  make  every  exertion  for  the  removal  of  so 
troublesome  an  obstacle.  An  iniquity  so  glar- 
ing,  so  repugnant  to  the  most  obvious   ends 
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and  perpetually  recurring  principles  of  justice, 
30  opposite  to  the  practice  of  every  man  that 
ever  lived,  in  every  case  in  which  he  had  the 
cUscovery  of  truth  really  at  heart,  could  not  in 
any  country  be  the  work  of  a  moment.  In  Eng* 
laiid  in  particular,  it  cost  several  centuries  to 
bring  this  part  of  the  system  of  exclusion  to  the 
perfection  in  which  it  exists  at  present. 

To  make  a  direct  rule  of  court,  saying,  in  so 
many  words.  No  suitor  shall  be  allowed  to  trans* 
act,  or  join  in  the  transaction,  of  his  own  busi* 
ness, — ^no  suitor  shall  ever  be  admitted  into  the 
presence  of  the  judge,  or  of  any  of  the  oflScers 
acting  under  the  direction  of  the  judge, — ^would 
have  been  too  monstrous.  The  resource  was, 
10  to  torment  and  vex  the  suitor  by  delays  and 
fruitless  attendances,  as  to  make  him  regard  the 
&culty  of  saving  himself  from  this  torment  as  a 
special  grace  and  favour. 

No  system  can  ever  be  made  so  absurd  or 
atrocioHS,  as  to  appear  so  to  the  bulk  of  those 
who  are  bom  under  it ;  much  less  to  those  who 
are  pcdd  for  upholding  it.  In  Mexico,  human 
victims  were  understood  to  be  an  acceptable 
iee,  hjuman  blood  a  bonne  bouche,  to  the  super- 
natural and  immortal  judge.  In  England,  so 
late  as  the  seventeenth  century,  duelling  was 
regarded  as  the  surest  mode  of  obtaining  his 
judgment :  and,  in  the  presence  of  his  natural 
and  mortal  deputies,  champions  were,  as  attornies 
and  barristers  still  are,  regarded  as  being,  on 
many  occasions,  eligible  substitutes  to  parties 
and  witnesses. 

A  capital  improvement  was  made  in  the  art 
of  making  business,  when  one  professional  law- 
yer had  contrived  to  make  pretences  for  calling 
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in  the  assistance  of  another.  Each  made  busi- 
ness of  his  own,  and  business  for  the  other. 
John  was  paid  for  attending  Thomas ;  Thomas 
for  being  attended  by  John,  John  was  paid 
for  writing  what  Tliomas  was  to  read  ;  Thomas, 
for  reading  what  John  had  written.  In  opera- 
tions of  the  mechanical  kind,  by  the  division  of 
labour,  the  sum  total  of  labour  necessary  to  be 
bestowed  is  lessejieil.  In  the  case  of  the  species 
of  intellectual  labour  here  in  question,  (at  any 
rate  where  it  is  paid  for  in  this  mode),  the  result 
is  reversed ;  the  sum  total  of  labour  bestowed, 
or  (what  comes  to  the  same  thing)  pretended  to 
be  bestowed,  is  increased  by  what  is  called 
division,  by  the  allotting  of  different  portions  of 
labour,  or  pretended  labour,  to  so  many  different 
hands. 

Of  a  cause  the  same  in  denomination,  how 
comes  it  that,  in  the  two  cases,  the  effects  are 
so  opposite  ?  A  seeming  paradox :  but  the 
direction  in  which  interest  acts,  explains  it.  In 
the  physical  case,  the  pro6t  of  the  directing 
hand  augments,  as  the  quantity  of  labour  em- 
ployed in  the  production  of  the  given  effect 
diminishes.  In  the  psychological  case,  the  pro- 
fit of  the  directing  hand  is  increased,  not  by 
the  diminution,  but  by  the  augmentation,  of  the 
quantity  of  labour  bestowed,  or  pretended  to  be 
bestowed. 

The  quantity  of  business  made  in  each  given 
cause  being  thus  made  to  increase,  by  and  with 
the  number  of  hands  employed  in  it ;  it  has 
become  the  interest  of  all  bands,  and  in  parti- 
cular of  the  superintending  hand,  to  give  every 
possible  increase  to  the  number  of  sueh  hands. 
In  other  words,  the  quantity  of  profit  flowing 
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under  this  system  into  the  coffers  of  the  judge 
receives  a  natural  increase  from  the  number  of 
the  channels  through  which  it  flows. 

In  ordinary  partnerships,  an  increase  in  the 
number  of  the  partners  is  rather  a  consequence 
tlian  a  cause  of  an  increase  in  the  quantity  of 
profitable  business :  where  it  becomes  a  cause, 
it  is  always  in  virtue  of,  and  in  proportion  to, 
the  aptitude  for  the  business  on  the  part  of  each 
such  additional  partner,  whether  in  the  way  of 
capital,  connections,  industry,  or  skill.  But,  in 
this  great  law  partnership,  an  increase  of  the 
number  of  the  partners  has  never  been  a  come- 
auence  of  the  increase  of  business — ^has  ever 
Deen  a  cause;  and, — as  to  skill  and  industry,^ — to 
the  augmentation  of  the  factitious  part  of  the 
business,  the  absence  of  those  qualities  is  much 
more  favourable  than  their  presence :  the  more 
neglects  and  the  more  blunders,  the  more 
business. 

To  the  grand  object  of  raising  to  its  maximum, 
the  quantity  of  business,  or  the  manufactory  of 
made  business,  there  is  no  one  article  so  essen- 
tially useful,  as  a  stock  (as  copious  as  possible) 
of  lies.  Utterance  of  lies  is  business :  refuta- 
tion of  lies  is  business :  decision  and  operation 
in  every  way  upon  the  ground  of  those  lies  is 
business :  reversal  of  that  decision,  undoing,  or 
repairing,  or  pretending  to  repair,  the  mischief 
done  by  those  operations,  when  the  lies  come 
be  detected,  is  business.* 

*  What  is  here  said  of  the  use  of  lies  must  not  be  under* 
stood  without  distinction.  There  are  lies  which  the  interest 
of  the  judge  has  called  upon  him  to  punish ;  there  are  lies 
which  his  intierest  has  called  upon  him  to  cherish.  Where  the 
line  of  distinction  ought  to  be,  and  accordingly  where  it  has 
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But  the  greater  the  number  of  professional 
Bubstitutes  on  the  same  side,  the  greater  and 
more  efficient  the  stock  of  Ues :  the  generation 
is  more  easy,  the  refutation  and  detection  more 
tardy  and  more  difficult,  the  danger  of  punish- 
ment (a  danger  which,  if  it  were  realised,  might 
operate  in  the  way  of  prevention)  the  less  for- 
midable. Moreover,  the  greater  the  number  of 
professional  channels  through  which  a  profit- 
able lie  can  be  made  to  flow,  the  more  effec- 
tually is  detection  prevented,  or  at  least  retarded ; 
and,  by  the  destruction  of  all  individual  responsi- 
bihty,  the  more  effectually  is  all  danger  removed 
of  punishment  or  shame. 

If  the  party  for  whose  benefit  (real  or  pre- 
tended) the  lie  is  uttered,  to  and  in  the  presence 
of  the  judge,  is  present  at  the  uttering  of  it, 
(whether  it  be  by  his  own  lips  or  another's 
that  it  is  uttered),  there  is  a  somebody  who  is 
responsible  fur  it,  and  that  somebody  is  he. 
What  you  can  do,  if  there  be  any  use  in  it,  is 
to  exempt  him  from  all  factitious  punishment; 
what  you  cannot  do,  is  to  exempt  him  from  the 
natural  punishment  of  present  shame.  On  the 
other  hand,  keep  him  out  of  the  way,  providing 
at  tlie  same  time  a  gang  of  professional  lawyers 
of  different  classes,  through  whose  pens  and 
lips  it  shall  have  to  flow  till  it  comes  to  the  ear 
or  the  eye  of  the  judge;  the  more  numerous 
the  band  (lawyers  alone,  or,  if  the  client  be  the 

been,  drawn,  will  soon  be  shewn  in  its  place.  But,  on  con- 
ditioD  of  observing  a  disciaction  which  has  never  yet  failed 
lo  be  observed,  the  encouragement  given  to  lies  is  one  of 
the  most  useful  of  those  main  branches,  which  we  shall 
presently  have  occasioo  to  display,  of  the  ait  of  maldog 
busioeu. 
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author,  lawyers  and  client  together),  the  more 
secure  they  are,  all  and  each  of  them,  from 
every  the  slightest  flush  of  shame.  The  law- 
yers are  there ;  but  they  (such  is  their  mis- 
fortune) are  misinstructed  and  deceived:  the 
client,  if  he  were  there,  would  be  exposed  to 
shame;  but  he  is  not  there:  care  has  been 
taken  that  he  shall  not  be. 

So,  in  another  branch  of  trade,  the  hustling 
trade,  the  greater  the  number  of  the  partners, 
the  more  difficult  it  is  to  ascertain,  at  each  given 
moment,  in  whose  possession  the  purse  or  watch 
is  to  be  found. 

In  a  partnership  (it  may  be  said)  in  a  part- 
nership properly  so  called;   as  between  one 
attorney  and  another,  the  community  of  in- 
terests is  constant  and  complete :  Stiles  cannot 
pocket  a  sixpence,  but  Nokcs  comes  in  for  an 
equal,  or,  according  to  the  terms  of  the  partner- 
slup,  (which  comes  to  the  same  thing),  a  pro- 
portional, share.     But  many  and  many  are  the 
operations   on  the  occasion  of  which,   while 
the  attorney  receives  so  much,  the  barrister 
gets  nothing,  the  judge  as  little :    ipany  again 
are  the  occasions  on  which,  attorney  and  counsel 
each  getting  his  profit,  the  judge  still  receives 
nothing,  as  before. 

Doubtless:  but,  to  any  practical •  purpose, 
what  effect  results  from  these  exceptions  ?  Not 
absolutely  none ;  but  next  to  none.  To  con- 
stitute the  effective  partnership,  to  render  the 
community  of  interests  strong  enough  for  every 
pernicious  purpose,  it  is  not  necessary  that  the 
judge  should  come  in  for  his  share  on  every 
occasion ;  it  is  sufficient  if  there  be  any  occasion 
on  which  he  comes  iti  for  any  share :   sufficient 
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on  every  other  supposition  than  this,  viz.  that 
the  aggregate  amount  of  his  share  does  not, 
communibus  amiis,  constitute  a  sum  sufficient 
in  his  station  in  life  to  exercise  any  corruptive 
influence. 
The  case  is,  that, — although,  upon  a  minute 
search  and  analysis  made  \vith  this  special  view, 
a  separation  might  be  made  between  the  two 
classes  of  cases,  viz.  those  in  which  the  judge 
does  participate  in  the  profits  made  by  lawyers 
of  the  other  classes,  and  those  in  which  he  does 
not,— yet  so  thoroughly  intermingled  are  the 
cases  that  belong  to  one  of  the  two  classes  with 
the  cases  that  belong  to  the  other,  that,  without 
such  express  research  (a  sort  of  research  which 
one  may  venture  to  say  no  man  ever  made),  it  is 
not  possible  for  any  man  in  the  station  of  a 
judge  to  have  retained  in  his  mind  any  such 
conception  clear  enough  to  have  maintained  an 
influence  on  his  conduct.  What  it  may  happen 
to  him  to  say  to  himself,  is.  By  this  or  that 
part  of  the  present  suit  I  shall  not  get  anything : 
what  it  never  can  happen  to  him  to  say  to  him- 
self, is.  By  two  such  suits  I  shall  get  no  more 
than  I  shall  by  one. 

What  then  is  the  result?  That,  literally  speak- 
ing, there  is  no  partnership,  because  there  are  no 
articles : — but  that  in   effect,    at  least  to  the 

I purpose  here  in  question,  and  on  the  occasions 

^^^^^  on  which  the  word  partnership  is  here  employed, 
^^^^H  -the  partnership  is  undeniable.  There  exists  that 
^^^^^  -£Ort  of  community  of  interests  which  it  is  the 
^^^^K  effect  and  the  object  of  a  partnership  with 
^^^^H  articles  to  create,  and  for  the  expression  of 
^^^^F"which  the  term  partnership  is  prefemble,  as 
^^^^   being  so  much  shorter  than  any  phrase  by  which 
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the  equivalent  of  it  could  be  expressed  in  other 
words. 

Considered  in  one  point  of  view,  the  corrup- 
tive influence  may  in  its  effect  be  stronger  than 
if  there  were  an  actual  partnership,  declared 
and  confirmed  by  articles.  In  the  case  of  a  real 
and  declared  partnership,  all  eyes  would  be 
open  to  the  existence  of  it,  all  hands  upon  their 
guard  against  its  corruptive  tendency.  Acting 
under  this  check,  the  judges,  the  ruling  members, 
-would  be  more  cautious,  and  abstain  from  serv- 
ing the  partnership  interest,  and  (which  is  the 
same  thing  in  other  words)  from  vexing  and 
pillaging  the  people,  in  many  instances  in  which, 
for  want  of  such  a  check,  they  now  act  at  their 
ease.  Whereas,  at  present,  the  thread  by  which 
the  interests  of  the  several  members  of  the  firm 
are  bound  together  being  of  so  fine  a  texture 
as  to  be  invisible  to  vulgar  and  incurious  eyes, 
that  check  can  scarcely  be  said  to  have 
existence. 

That  the  existence  of  the  corruptive  connec- 
tion is  generally  unperceived,  seems  indubi- 
table :  else,  how  is  it  that,  not  from  lawyers 
only,  but  from  non-lawyers  of  all  classes,  the 
boasts  should  be  so  incessant  of  the  purity  of 
English  j  udicature  ? 

That,  in  a  certain  sense,  the  purity  is  complete, 
seems  altogether  probable :  viz.  that,  withm  the 
memory  of  any  man  living  (to  go  no  higher),  no 
English  judge  of  the  superior  class  ever  received 
from  a  suitor  anything  that  could  with  propriety 
be  termed  a  bribe. 

What  is  more ;  were  it  possible  to  know,  I 
should  not  be  surprised  to  learn,  that  no  instance 
had  ever  happened,  in  which  any  judge  now 
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living  was  instrumental,  knowingly  and  wil- 
lingly, in  the  establishment  of  any  fresh  rule  or 
practice,  the  effect  of  which  was  to  make  any 
addition  to  the  amount  of  the  profit  of  the  firm. 

Were  I  to  hear  of  the  existence,  without 
being  apprized  of  the  purport,  of  a  new  regula- 
tion, emanating  from  any  of  the  courts  of  West- 
minster ;  and  were  I  obliged,  as  suitors  are 
sometimes  in  those  courts,  to  make  a  bet ;  I 
would  lay  the  odds  that  the  regulation  had  both 
for  its  object  and  its  effect  the  promoting  the 
interest  of  the  people,  in  the  character  of  suitors, 
and  not  that  of  the  learned  partnership.  For 
inasmuch  as,  every  day,  at  however  slow  a  rate, 
the  legislature  and  the  people  come  to  see 
further  and  further  into  their  own  interest  in 
respect  of  matters  of  judicature ;  every  day,  in 
point  of  obvious  prudence,  it  becomes  more  and 
more  necessary  for  the  partnership  to  consult 
that  interest. 

But,  having  gone  thus  far,  here  I  must  stop. 
And,  admitting  on  the  part  of  the  existing  gene- 
ration and  their  probable  successors  all  this 
purity,  no  admission  is  made  that  is  in  any  degree 
mconsistent  with  the  supposition  of  a  system 
rotten  to  the  very  core.  Nothing  is  done  by 
any  man  ^  make  the  practice  worse.  Some 
things  are  done  now  and  then  to  make  it  better. 
But  so  thoroughly  bad  is  it,  having  been  so 
from  Uie  beginning, — so  thoroughly  adverse  to 
the  people,  so  thoroughly  favourable  to  the  part- 
nership,—that  to  attempt  in  any  way  to  do  any- 
thing to  make  it  worse,  would  be  an  enterpnze 
as  unnecessary  as  it  might  be  imprudent  and 
unsafe.  At  the  pace  here  supposed,  improve- 
ment might  go  on  century  after  century  ;    ajid. 
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after  as  many  centuries  as  have  elapsed  since 
the  Julian  period ,  the  system,  in  respect  of 
its  essential  characters,  might  remain  still  the 
same ;  still  subservient  to  the  ends  of  judicatinre, 
still  repugnant  to  the  ends  of  justice.  What 
these  characters  are,  or  at  le^t  some  of  them, 
will  be  endeavoured  to  be  shewn  in  the  course  of 
the  next  succeeding  chapters. 

Section  III. — Interest  of  the  partnership  in  de- 
praving the  moral  and  intellectual  faculties  of 
the  people. 

Whatever  mischief  is  done  from  the  seat  of 
judicature,  must  have  a  veil  to  cover  it.  It 
must  be  taken  for  justice,  or  it  would  not  be 
oidured.  What  is  done  by  the  authority  of  a 
judge  acting  as  such, — ^were  it  avowed,  or 
even,  without  being  avowed,  clearly  understood, 
that  it  was  *  contrary  to  justice,  and  by  the 
judge  himself  known  to  be  so ;  in  the  first  place, 
the  sovereign,  whoever  he  were,  would  not 
endure  it ;  in  the  next  place,  if  the  sovereign 
would,  the  people  woula  not :  they  would  rise 
upon  the  j  udge,  as  they  did  upon  Jefferies,  and 
tear  him  piece-meal. 

To  keep  the  moral  and  intellectual  faculties 
of  the  people  in  as  corrupt  and  depraved  a  state 
as  possible  (under  the  exceptions  dictated  by  a 
regard  to  personal  safety),  may  therefore  be  set 
down  as  among  the  constant  studies  of  the  man 
of  law.  To  construct  and  keep  at  work  such 
engines  as  should  be  best  adapted  to  the 
purpose,  has  been  the  subject  of  his  constant 
labours. 

Suppose  a  people  reduced  to  such  a  pitch  of 
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Stupidity,  as  to  be  persuaded  that  to  convert 
injustice  into  justice  was  a  transformation  in  the 
power  of  every  judge,  and  that,  to  effect  it, 
nothing  more  was  in  any  case  necessary,  than 
to  pronounce  one  or  other  of  three  or  four  words, 
such  as  null,  void,  bad,  qitash,  irregularity.  What 
is  easy  enough  to  conceive  is,  that,  supposing 
this  point  accomplished,  the  actual  ends  of 
judicature  are  fulfilled  ;  the  one  grand  problem 
solved. 

Suppose,  again,  a  people  brought  into  and 
kept  in  such  a  state  of  stupidity,  as  to  believe, 
upon  the  word  of  a  judge  or  any  body  else, 
that  wilful  falsehood,  when  uttered  by  or  by 
order  of  a  judge  acting  as  such,  becomes  not 
only  an  innocent,  but  a  useful,  a  meritorious, 
and  even  a  necessary,  practice  ;  insomuch  that, 
without  it,  justice  either  could  not  be  adminis- 
tered at  all,  or  at  any  rate  could  not  be  admi- 
nistered in  anything  like  the  same  perfection  as 
with  it,  and  by  the  help  of  it.  Here  again 
(supposing  this  done)  what  is  easily  understood 
is,  that  in  such  a  state  of  things  a  judge  need 
never  be  at  a  loss ;  for  that,  under  favour  of  it, 
it  is  in  his  power  at  any  time  to  commit,  with 
impunity  and  safety,  whatever  wickedness  is 
most  to  his  taste. 

All  this  is  plain  and  easy.  But  the  difficulty, 
I  do  not  say  is  now,  but  one  day  will  be — (poste- 
rity will  feel  it  in  all  its  force) — the  difficulty 
will  be,  to  conceive  how  it  should  be,  that,  in 
a  state  of  society  in  many  other  respects  so 
highly  enlightened,  a  whole  people,  including 
the  members  of  the  sovereignty,  should  have 
been  in  such  a  state  of  infatuation  as  to  give,  in 
language  or  in  practice,  assent  to  two  proposi- 
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tions,  in  vrhich  so  much  absurdity  is  combined 
with  so  much  wickedness:  propositions,  the 
persuasive  force  of  which  depends  upon  a  con* 
stant  and  uniyersal  habit  of  blind  assumption : 
propositions  in  defence  of  which,  when  once 
put  into  question,  not  all  the  wit  of  mankind 
could  furnish,  in  the  way  of  argument,  the  value 
of  a  single  syllable. 

For  reconciling  the  understandings  of  the 
people  by  argument  and  reason  to  the  practice 
of  these  enormities,  it  is  needless  to  say  how 
vain  the  attempt  would  have  been,  how  hope- 
less the  task  could  not  but  have  appeared  to  be. 
For  reconciling  their  affections,  and  attaching 
them  to  the  practice  of  these  enormities,  the 
course  taken  was,  to  give  it  a  connexion  as  close 
aiKi  extensive  as  possible  with  such  results  as 
in  themselves  were  most  agreeable  to  those 
affections. 

To  do  away  the  antipathy  naturally  excited 
in  this  or  that  man's  mind  by  the  view  of  an 
immoral  act  habitually  practised  by  another,  no 
course  can  be  so  effectual  (where  it  is  a  possible 
one),  as  to  engage  him  in  the  practice  of  it 
himself.  This  done,  it  is  no  longer  in  his  power 
to  accuse  the  other  man,  without  accusing  him- 
self. His  mouth  is  stopped  for  ever ;  and,  to 
keep  at  peace  with  himself,  an  indispensable 
task  is  to  reconcile  himself  in  opinion,  as  well 
as  he  can,  to  that  sort  of  conduct  to  which  he 
has  already  reconciled  himself  in  practice. 
From  thence  forward,  his  thoughts  on  the  sub- 
ject will  be  as  few  as  he  can  make  them,  and 
those  all  of  them  on  one  side.  Whatever  idea 
tends,  in  his  view  of  the  matter,  to  present  the 
practice  in  an  agreeable  light,  will  be  embraced 
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■  with  avidity:  whatsoever  tends  to  place  it  in  an 

L  unfavourable  point  of  view,  will  be  studiously 

^^^H      repelled  with  aversion  and  disgust. 
^^^H         Hence  it  is  that,    under  the  fee-gathering 
^^^B     Kystem,  it  has  been  to  the  partnership  so  desir- 
^^^^      able  an  object,  and  (with  the  help  of  the  powers 
K  inseparable  from  the  office)  unhappily  so  easy  a 

W  one,  to  convert  the  whole  body  of  suitors,  little 

less  than  the  whole  body  of  the  people,  into  a 
company  of  liars  ;  to  make  the  practice  of  that 
vice  a  condition  shre  ijiu'i  iion  to  the  receipt — 
let  us  not  say  o^ justice — but  of  all  those  neces- 
sary benefits  which  are  ever  prayed  for  or 
granted  under  the  name  of  justice. 

Accordingly,  in  the  road  of  moral  filth  and 
corruption  thus  elaborately  made,  not  a  step 
can  a  man  stir  without  either  uttering  some 
lie,  or  acquiescing  in  theutteranceof  itby  some 
one  else.  As  nonsense  succeeds  to  nonsense, 
absurdity  to  absurdity,  so  does  lie  to  lie,  from 
the  beginning  of  the  career  to  the  end  of  it : 
all  forced  into  men's  mouths  by  these  pretended 
guardians  of  the  public  morals. 

To  the  youth  of  both  sexes,  when  flocking  to 
a  ball-room  or  a  theatre,  it  has  never  yet  been 
proposed,  as  a  condition  precedent  to  their 
admission  into  those  seats  of  social  pleasure  and 
innocent  delight,  that  they  should,  each  of  them, 
before  the  delivery  of  the  ticket,  take  a  roll  in 
the  contents  of  a  night-cart,  kept  in  waiting  for 
that  purpose.  But  an  initiation  of  that  sort 
cannot  be  more  repugnant  to  the  ends  that 
attract  the  children  of  gaiety  to  a  theatre  or  a 
ball-room,  than  the  being  rolled,  as  suitors  are, 
through  the  mire  of  mendacity,  is  repugnant  to 
the  ends  in  pursuit  of  which  they  find  them- 
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selves  under  so  unhappy  a  necessity  as  that 
of  betaking  themselves  to  that  seat  of  affiction 
called  a  court  of  judicature. 

Section  IV. — Interest  of  a*  be  partnership  in  the 

irrationality  of  the  law. 

It  was  and  is  the  interest  of  the  partnership 
that  the  law  be  throughout  as  irrational  as 
possible.  Why?  That  it  may  be  as  unconjec- 
turable  as  possible.  The  more  rational,  the 
more  easy  to  discover  by  conjecture ;  the  more 
irrational,  the  more  difficult: — no,  for  that 
implies  proportion ;  whereas  nothing  was  more 
easy  than  to  give  it  that  degree  of  irrationality 
Aat  should  set  conjecture  at  defiance. 

In  every  country  that  is  not  plunged  in  bar- 
barism,— the  inhabitants  of  it  subject  to  the 
yoke  of  corruption  or  caprice  under  the  mask  of 
justice,  (but  where  is  the  country  that  in  this 
respect  has  completely  emerged  out  of  the  sink 
of  barbarism  ?)— the  will  of  the  sovereign  has, 
throughout  every  part  of  the  field  of  justice 
subject  to  it,  clothed  itself  in  a  determinate 
assemblage  of  words:  and  those  words  ade- 
quately conveyed  to  the  notice  of  each  individual 
whose  conduct  is  respectively  required  to  con- 
form itself  to  the  respective  portions  of  it.  So 
for  as  this  fundamental  duty  of  the  sovereign  has 
be^n  fulfilled,  the  office  of  conjecture  is  a  sine- 
cure. When  and  so  far  as  this  duty  has  been  left 
unperformed,  there  extends  the  province  of  con- 
jecture. The  materials  which  conjecture  has 
toworic  upon,  have  by  some  means  or  other 
been  locked  up,  and  rendered  inaccessible  to  the 
great  mass  of  those  whose  conduct  is  to  be 
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regulated,  or  rather  whose  condition  is  to  be 
disposed  of,  by  a  decision  impossible  to  be  fore- 
known, because  not  previously  in  existence. 
Here  then  it  is  that  the  demand  for  conjecture 
comes  in,  and  the  use  of  rationality,  for  the 
assistance  of  the  in'Crividua!  in  the  performance 
of  a  task  at  once  so  important  and  so  difficult. 

Applied  to  law,  rational  is  as  much  as  to  say 
subservient  to  uliliti/.  Seeing  that  general 
utility  is  for  the  most  part  the  object  actually 
aimed  at,  always  tlie  object  professed  to  be 
aimed  at,  by  the  authors  of  statute  law ;  men 
take  for  granted  that  the  same  has  been  the 
object  aimed  at  by  jurisprudential  law.  This 
being  taken  tor  granted ;  each  man,^ — -when,  for 
the  purpose  of  determining  at  the  moment  how 
to  conduct  himself,  it  becomes  necessary  to  him 
to  form  a  conjecture  relative  to  the  state  of  the 
law,  actual  or  future,  in  that  behalf, — thinks 
with  himself  what  sort  of  decision  is  most  con- 
formable to  the  conceptions  he  has  been  led  to 
entertain  concerning  the  dictates  of  general 
utility,  viewed  either  immediately  in  them- 
selves, or  through  the  medium  of  the  dictates  of 
justice. 

Utility  being  the  object  towards  which,  with 
more  or  less  skill  and  felicity,  all  eyes  are 
directed  ;  what  appears  to  each  man  the  track 
of  utility,  is  the  track  in  which  he  expects  to 
find,  on  each  occasion,  the  footsteps  of  the 
judge.  Positive  law,  actually  created  statute 
law,  or  known  decisions  of  j  urisprudential 
law,  excepted,— this  is  the  only  chance  which 
the  ideas  of  any  one  individual  have  of  meeting 
with  the  ideas  of  any  other,  the  judge  himself 
included.     The  track  of  utility  is  the  common 
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place  of  rendezvous  for  all  minds :  meeting  in  it 
is  the  only  chance  which  any  one  mind  hats  of 
finding  out  any  other.  The  road  being  one 
which  they  are  all  but  too  apt  to  miss,  hence 
the  ezpectatious  of  each  concerning  what  will 
be  the  opmions  of  this  or  that  other  are  pro- 
portionably  apt  to  be  disappointed :  but,  be  the 
disappointment  ever  so  frequent,  this  is  the  only 
chance  they  have  for  escaping  from  it. 

But,  as  it  is  the  interest  of  every  individual,  in 
the  character  of  subject  (viz.  to  the  law)  and 
eventual  suitor  to  the  judge,  to  possess  the 
greatest  possible  chance  of  finding  out  by  con- 
jecture what  will  be  the  eventual  decision  of 
the  judge ;  so,  on  the  other  hand,  imder  the  fee- 
gathering  system,  it  is  the  interest  of  the  j  udge 
that,  in  the  endeavours  thus  employed  to  find 
out  what  will  be  the  decision,  the  suitor  shall 
,be  as  seldom  right  as  possible :  in  other  words, 
that,  with  reference  to  the  suitor,  the  state  of 
the  law  should  be  throughout  not  simply  uncog- 
nizable,  but  as  unconjecturable,  as  far  out  of 
the  reach  of  conjecture,  as  possible. 

From  this  unconjecturability,  two  intimately 
connected  but  perfectly  distinct  advantages 
accrue  to  the  partnership,  and,  pro  interesse  suo, 
to  the  judge.  1.  In  proportion  as  the  law 
really  is  unconjecturable,  the  failures  made  by  the 
suitor  in  his  atten^pts  to  find  it  out  are  frequent : 
and,  as  often  as  the  conjecture  of  one  party 
points  one  way,  while  the  conjecture  of  the 
adverse  party  (both  being  in  a  state  of  affluence 
adequate  to  the  maintenance  of  a  suit)  points 
the  opposite  way,  a  suit  takes  place,  and  the 
partnership  have  the  benefit  of  it.  2.  In  pro- 
portion as,  to  him  who,  in  the  quality  of  even- 
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I  tual  suitor,  thinks  of  it,  it  appears  to  be,  with 

fc^^^  reference  to  himself,  uncoojectiirable ;  in  that 
^^^K  same  proportion  rises  the  obHgation  he  feels 
^^^H  himself  under  of  having  recourse  to  the  profes- 
^^^H  sional  lawyer,  by  whom  that  faculty  of  conjec- 
B  taring,  of  which  he  feels  himself  destitute,  is 

■  supposed  to  be  possessed :  here  then,  suit  or  no 

§  suit,  so  much  business  is  made  for  the  profes- 

sional lawyer  in  that  shape,  in  the  character  of 
law-adviser  or  opinionist,  whose  business  it  is 
in  each  case  to  form  conjectures  concerning 
what  in  that  case  will  be  the  eventual  decision 
of  the  judge.  The  judge's  mind  the  firmament; 
the  opinionist  the  astrologer,  whose  horoscope 
points  itself  to  that  seat  of  supercolestial  in- 
fluence. 

To  accomplish  the  object  of  the  partnership, 
(his  own  of  course  included  in  it),  it  is  evident 
enough  how  easy,  on  this  occasion,  is  the  task 
of  the  judge.  Appoint  a  place  of  meeting  with 
a  man,  if  in  fact  it  be  your  wish  not  to  meet 
with  him,  nothing  can  be  more  easy :  a  very  slight 
deviation  from  the  spot  is  sufficient  to  secure 
you  against  the  misfortune  it  is  your  wish  to 
avoid.  By  stepping  aside  but  a  little  way  out  of 
the  track  of  reason,  a  judge  may  thus  be  suffi- 
ciently assured  of  having  placed  his  decision, 
and  all  future  decisions  capable  of  being  built 
on  the  same  ground,  out  of  the  reach  of  con- 
jecturt!. 

On  this  occasion  he  has  but  two  purposes  to 
accomplish ;  and  neither  of  them  very  difficult 
to  accomplish  : — 1.  that  the  decision,  with  the 
ground  he  places  it  on,  shall  be  irrational ;  and 
2.  that,  howsoever  irrational,  they  shall  not  be 
in  such  sort  and  degree  irrational,  as  that  it 
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shall  be  impossible  to  find  for  them  any  pre- 
tence which  may  scire  to  prevent  their  irration- 
ality  from  presenting  itself  in  its  genuine 
colours  to  the  eyes  of  the  non-lawyers,  whose 
interests  are  sacrificed  by  it. 

The  more  unconjecturable,  the  more  abstruse : 
the  more  abstruse,  the  greater  the  degree  of 
sagacity  and  appropriate  information  (the  sort 
of  information  called  learning),  which  becoraes 
requisite  to  the  possession  of  any  tolerable 
chance  of  pitching  upon  the  eventual  decision 
by  a  fortunate  conjecture. 

The  more  irrational,  the  more  unconjectura- 
ble :  the  more  unconjecturable,  the  greater 
demand  for  learning. 

But,  with  respect  to  learnwg,  (whatsoever  be 
the  subject) ;  the  more  abstruse  it  is,  that  is,  the 
greater  the  force  of  mind  it  is  supposed  to 
require,  and  to  attest  the  possession  of,  the 
greater  the  admiration  it  is  wont  to  excite. 

Thus  it  is,  that,  out  of  tlie  sink  of  those  ini- 
quities, in  which,  if  seen  in  their  true  light, 
they  would  have  found  a  source  of  shame — of 
well-merited  odium  and  contempt;  out  of  that 
same  sink,  they  have  contrived  to  draw  a 
fund  of  glory.  Out  of  the  den  of  iniquity  and 
nonsense  dealt  out  blindfold,  and  in  return  for 
such  dispensations,  not  wealth  alone,  but  honour, 
wealth,  and  reverence,  are  poured  into  their 
laps  by  the  deluded  multitude. 

The  excrements  of  his  body  are  the  presents 
distributed  by  the  Grand  Lama  to  such  of  his 
votaries  as  he  expects  to  find  his  account  in 
honouring :  jewels,  gold,  and  silver,  are  the 
presents  sent  to  him  in  return.  The  excre- 
ments of  his  brain  are  the  dole  distributed  to 
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the  non-lawyer  by  the  man  of  law ;  and  the 
expected  return  comes  to  both  impostors  in  the 
same  valuable  shapes . 

Section  V. — Limits    to   the   operation   of  the 

sinister  interest. 

The  mass  of  mischiefs  to  which  the  authors 
of  the  technical  system  were  led  by  the  influ- 
ence of  this  sinister  interest  to  give  birth,  was 
not  mischief  in  all  .shapes  without  distinction : 
the  extent  of  it  was  bounded  by  certain  excep- 
tions, conditions,  limitations. 

1.  The  subject  of  depredation  is  the  matter 
of  property  or  wealth,  considered  as  liable  to  be 
transferred  from  hand  to  hand  by  such  means 
If  wealth  in  every  shape  had  been  destroyed, 
profit,  judicial  profit,  would  thus  have  been 
dried  up  in  its  source.  Fees  are  the  golden 
eggs :  national  wealth,  the  hen  that  lays  them. 

2.  A  lawyer,  besides  being  a  lawyer,  is  a 
man.  He  sleeps  commonly  in  a  house,  he 
travels  frequently  on  a  road.  Were  any  such 
misfortime  to  happen  to  the  man,  as  that  of 
seeing  his  house  burnt,  or  feeling  his  throat  cut, 
the  sympathy  of  the  lawyer  would  hardly  be 
altogether  idle.  This  is  another  motive  for  pre- 
scribing some-  sort  of  limitation  to  crimes  in 
general,  and  more  particularly  to  those  more 
violent  ones,  of  which,  if  too  liberal  an  encou- 
ragement and  indulgence  were  to  be  extended 
to  them,  the  destruction  of  society  would  be  a 
speedy  consequence. 

By  the  same  principle  by  the  action  of  which 
he  is  induced  to  nurse  and  encourage  some 
sorts  of  misdeeds^  he  will  be  induced  to  aim 
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with  more  or  less  energy  and  felicity  at  the 
prevention  of  others.  The  misdeeds  he  nurses 
will  be  those  from  which  he  has  most  to  gain, 
and  least  to  fear;  the  misdeeds  he  combats 
will  be  those  from  which  he  has  most  to 
fear,  and  least  to  gain . 

A  great  majority  of  the  whole  number  of 
misdeeds  have  ever  been,  and  will  ever  be, 
offences  of  the  predatory  class :  and  of  these, 
again,  a  great  majority  will  have  for  their 
authors  a  set  of  miserable  wretches  from  whom 
little  or  nothing  is  to  be  extracted  in  the  shape 
of  fees.  They  will  be,  in  a  word,  crimes  of 
indigence :  theft,  highway-robbery,  housebreak- 
ing, and  so  forth.  Thus  far,  then,  clients  and 
suitors  are  hardly  worth  multiplying  in  the  cha- 
racter of  defendants.  Moreover,  the  persons 
exposed  to  suffer  by  these  offences  are  persons 
of  all  classes,  poor  as  well  as  rich ;  and,  taking 
persons  of  all  classes  in  the  aggregate,  a  great 
majority  will  he  too  poor  to  yield  a  mass  of 
fees  worth  stooping  for.  Thus  far,  then,  they 
are  but  little  worth  nursing  and  multiplying  in 
the  character  of  prosecutors. 

When  a  mass  of  property  constitutes  a  stake 
contended  for  by  two  parties,  or  sets  of  parties, 
and  that  capable  of  being  at  an  early  stage 
impounded,  or  at  any  rate  sure  to  be  forthcom- 
ing ;  when  an  estate  in  any  shape  is  at  stake, 
and  it  can  be  so  ordered  that  costs  shall  come 
out  of  the  estate ;  this  is  the  sort  of  cause  worth 
nursing  above  all  others.* 

^  At  the  Old  Bailey,  in  a  case  of  theft,  the  same  day  has 
seen  the  oflTence  committed,  and  the  malefactor  apprehended 
and  definitively  convicted :  while  in  the  Court  of  Chancery, 
if  so  it  happened  that  a  man  who  by  a  fraud  bad  got  posses- 
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■  Taken   together,  the  aggregate  of  criminal 

^^^  suits  compose    an    object    very    little    worth 

^^^K  nursing,  in  comparison  of  the  aggregate  of  non- 

^^^^B  criminal  suits.     Accordingly,  it  is  in  the  former 

^^^^V  class  of  causes  that  the  greatest  regard  will  be 

B  lion  of  an  estate,  was  disinclined  to  part  with  it, — a  decree 

f  iMiBg,  after  a  certain  or  rather  uncertain  number  of  years, 

obtained,  another  year  was  employed  in  "spending  Ikeproceu 
Iff  the  court ,"  before  the  effect  of  the  decree  could  lie  obtained ; 
before  "  the  plaintiff  could  have  any  effect  from  the  suit:"* 
the  dei'endftut  havins-  that  lime  given  him  to  spend  the 
plaintiff's  money,  while  the  partnership  were  feeding  upon 
both. 

The  court  had  a  certain  quantity  of  process,  which  was  to 
be  expended;  and  till  the  expenditure  was  consummated, 
neither  justice,  nor  so  much  as  a  semblance  of  justice,  was 
to  be  had; — a  certain  quantity  of  "  process  to  be  spent :" 
that  is,  among  a  certain  set  of  officers,  a  certain  mass  of 
money  to  be  distributed  in  the  shape  of  fees.  Could  the 
harpies  but  have  been  let  in  upon  the  carcase  all  at  once! 
but  decency  forbade:  appearances  were  to  be  kept  up. 

In  French  judicature,  in  tlie  case  of  those  crimes  which 
tre  most  frequent  and  most  formidable,  (such  as  theft, 
house-breaking,  highway  robbery,  murder  on  the  occasion 
of  robbery),  if  the  defendant  were  insolvent,  the  costs  were 
Some  by  the  king,  or  the  grantees  by  whom  the  burthen 
and  benefits  of  Judicature  were  shared.  In  France,  accord- 
ingly, criminal  suits  were  freqnently  no  less  dilatory,  no 
less  expensive,  no  less  pro6table,  than  civil  ones.  In 
England,  individuals,  in  the  character  of  prosecutors,  bearing 
their  own  costs,  and  little  being  to  be  got  from  the  vulgar 
herd  of  malefactor*,  the  general  interest  prevailed  over  the 
particular  official  and  professional  interest :  and,  in  com- 
parison of  criminal  causes  under  the  French  system,  and 
non-criminal  under  the  English,  criminal  causes,  i^uch  as  the 
vulgar  herd  of  malefactors  are  most  apt  to  be  concerned  in, 
are  undilatory  and  unexpensive.  In  comparison,  viz.  with 
vhat  K  the  practice  in  those  other  instances',  foras  to  what  it 
migfit  be  in  the  same  instances,  the  case  is  widely  different : 
factitious  delay  and  expense  are  sulEciently  copious. 

*  Giibcil,  Foruin  tiomBDuni. 
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manifested  for  the  ends  of  justice ;  that  most 
care  will  be  taken  for  securing  the  conviction 
of  the  wrong-doer,  the  acquittal  of  the  guiltless ; 
and  that  the  quantity  of  factitious  expense, 
vexation,  and  delay,  will  be  least  considerable. 

3.  To  the  absolute  and  exclusive  pursuit  of 
the  ends  of  judicature,  the  power  of  the  legis- 
lature would  always  be  an  obstacle,  resisting 
with  a  gi-eater  or  less  degree  offeree. 

Of  the  abuses  of  which  the  technical  system 
was  naturally  composed,  some  of  the  grossest 
and  most  intolerable  would  now  and  then  be 
removed ;  and  the  idea  of  censure,  and  even 
punishment,  how  little  soever  to  be  apprehended 
by  such  hands  and  from  such  hands,  could 
never  in  this  line  be  altogether  without  in- 
fluence. 

But,  though,  in  the  character  of  a  check,  as 
well  as  a  remedy,  this  superintending  power 
would  never  be  altogether  without  its  influence; 
yet,  in  the  character  of  a  bar,  as  well  as  a 
remedy,  it  could  never  be  other  than  a  very 
unsteady  and  inadequate  one. 

It  was  only  because  the  hands  in  which 
the  power  of  supreme  legislation  resided,  were 
in  some  way  or  other,  in  respect  of  some  other 
necessary  endowment,  more  or  less  deficient, — 
that  the  task  of  laying  down  the  rule  of  action 
Could  ever  have  been  entrusted  (or  rather  left 
and  abandoned)  to  hands  so  essentially  and 
incurably  incompetent. 

In  this  or  that  place  he  would  be  for  a  length 
of  time  (like  John  Doe)  not  to  be  found  any 
where  :*  in  one  place  he  would  be  for  a  score 

•  Eogland  before  Henry  III. 
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of  years  together,"  in  another  for  a  century  or 
twOjf  in  the  state  of  a  dormouse :  the  day  of 
his  resurrection  uncertain,  or  destined  never  to 
arrive. 

When  he  exists,  if  he  be  a  corporation  sole, 
this  corporation  will  be  a  puppet  in  the  hands 
of  some  member  of  the  fee-gathering  partner- 
ship :  no  one  else  uniting  the  experience. 
Industry,  and  reputation,  necessary  to  the 
faculty  of  coping  with  a  mass  of  accounts 
screwed  up  by  ages  of  exertion  to  the  max- 
imum of  intricacy. 

If  lie  be  a  corporation  aggregate,  the  same 
causes  will  still  operate  to  make  him  yield  to 
the  current  against  which  his  power  should  be 
as  a  dike:  to  lay  him,  more  or  less,  at  the 
mercy  of  those  to  whose  enormities  he  should 
operate  as  a  check. 

Even  though  adequate  knowledge  and  skill, 
as  well  as  power,  should  not  be  wanting;  still 
the  public  affection  by  which  he  is  urged  to 
oppose  the  torrent,  will  be  apt  to  prove  but  a 
feeble  counterpoise  to  the  strong  and  concen- 
trated interest  which  gives  motion  to  it. 

4.  To  the  sort  of  check  last  mentioned,  the 
apprehension  of  popular  discontent  would 
always  add  another,  though  always  one  still 
more  feeble.  It  is  only  through  the  medium  of 
the  legislature,  that  the  people  at  large  can  act 
in  this  direction  with  any  considerable  effect : 
unless  it  be  with  such  violence  and  irregularity, 
as  to  render  the  remedy  worse  than  the  worst 
paroxysm  of  the  disease. 

*  England  at  various  times  during;  the  cesiatioa  of  par- 
liaments. 

t  France  and  Spain, 
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Even  at  the  height  of  absolute  or  ill-checked 
power,  reputation  it  is  true  can  never  be  alto- 
gether without  its  value.  But  the  opinion  of 
the  public  at  large  can  never  operate  as  a 
check  upon  the  enormities  of  lawyers,  any 
further  than  as  the  people  are  in  a  condition 
to  see  through  the  artifices  of  lawyers :  and  so 
completely  has  the  field  been  everywhere 
rendered  impenetrable  and  repulsive  to  un- 
learned eyes,  that  the  people,  be  their  sufferings 
ever  so  acute,  know  not  so  much  as  to  point  to* 
the  seat  of  the  disease,  much  less  to  choose 
and  call  for  an  appropriate  remedy. 

Success  has  long  ago  crowned  the  machina- 
tions of  the  man  of  law.  The  ends  of  justice 
have  been  thrust  by  him  out  of  sight.  Spurious 
ends,  adherence  to  this  or  that  pernicious  pre- 
judice, have  been  set  up  in  their  stead.  These 
spunous  ends  have  habitually  passed  upon  the 
people  for  the  legitimate  ends.  The  Baal  to 
whom  his  priesthood  bow  the  knee,  the  people 
have  been  taught  and  have  learnt  to  worship  as 
the  true  God. 

What  the  effect  of  the  law  may  be  upon  the 
fate  of  some  individual,  who  at  the  moment 
happens  to  be  an  object  of  popular  favour  or 
disfavour,  is  the  only  sort  of  law  question  in 
which  the  great  body  of  the  people  are  apt  to 
take  any  very  strong  or  steady  interest.  So 
the  point  of  the  day  be  gained;— at  what 
expense  it  is  gained,  (I  mean  at  the  expense  of 
what  mischief  done  to  the  whole  body  of  the 
lawig),  is  no  concern  of  theirs.* 
5.  To  the  above  checks,  which,  with  more  or 

*  See  Wilkes's  case,  tn/ra.  Chap.  XIV.  NuUification. 
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■  less  efficacy,  operate  all  o%'er  the  civilized  world, 
fc^^^  (for  throughout  the  whole  of  that  extent  spreads 
I^^B  the  plague  of  technical  judicature),  English 
^^^H  jurisprudence  adds  one  peculiar  to  itself.  As, 
^^^f  in  another  line  of  practice,  thief  is  sometimes 
^^^^  caught  by  thief;  so  in  this  one  it  has  happened, 
B  in  more  instances  than  one,  that  one  abuse  has 
w  received  a  sort  of  correction  from  another. 

Subordinate  judicatures  of  narrow  extent 
excepted,  originally  there  was  but  one  court 
for  everything.  Business  overflowing,  a  divi- 
^^^H  sion  was  made  (such  as  it  was)  of  the  tield  of 
^^^H  judicature.  The  line  drawn,  or  attempted  to 
^^^^f  be  drawn,  being  not  geographical,  but  meta- 
^^^^  physical,  the  limits  were  of  course,  in  a  multi- 
I  tude  of  points,  obscure  and  ill-defined.     Four 

tj^^^  great  shops,  with  a  quantity  of  custom  allotted 
^^^^1  out  for  each,  were  opened  at  once  for  the  sale  of 
^^^^B  that  commodity  which  went  by  the  name  of 
^^^^f  justice  :  four  great  shops  :  the  original  univer- 
^^^^    sal  shop,  with  the  king  at  the  head  of  it,  being 

■  parted  off  into  four  quarters  for  that  purpose. 
B  Ho7iest  men  might  have  found  difliculty  enough 
B              in  settling  which  belonged  to  each  :    these  men 
B             strove  might  and  main,  each  of  them  to  steal 
B             what,  to  the  knowledge  of  every  man,    and 
I              of  himself  more  particularly,   was  the  indis- 
I          -     putable  property  of  his  next  neighbour.     Wo 
f               contrivance,  no  wickedness,  was  spread.     Men- 
dacity, being  the  weapon  every  body  was  most 
expert  in  the  use  of,  was  employed  by  every 
body.     The  natural  arbiter,  the  king,  looked  on 

I  and  stared.   Parliament,  sometimes  in  existence, 

I  sometimes  in  abeyance,  never  acting  but  upon 

I  the  spur  of  some  pressing  or  rather  excruciating 

B  exigence,  either  thought  nothing  of  the  affray. 
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or  knew  not  what  to  think  of  it.  Universal  las- 
situde put  at  length  a  period  to  the  war»  by  a 
sort  of  uti  possidetis.  The  brethren  parted  like 
two  fish  wives,  each  with  a  handful  of  the  spoils 
of  her  antagonist  in  her  hand. 

Be  the  cause  of  this  chance-medley  what  it 
may ;  the  result  has  been,  that,  for  a  consider- 
able part  of  the  aggregate  stock  of  commodities 
taken  together,  the  suitor  has  two,  or  even  (for 
some  articles  of  it)  three,  shops,  among  which 
to  take  his  choice.  From  the  competition,  it  has 
been  supposed  that,  in  the  case  of  this  as  of  other 
branches  of  trade,  the  customer  derives  a  con- 
siderable advantage.  Each  shop  stands  engaged 
by  interest  to  vie  with  its  rivals,  either  in  respect 
of  the  cheapness,  or  in  respect  of  the  goodness, 
of  the  articles  in  which  they  deal.  The  prin- 
ciple which  operates  as  a  cause  of  this  benefit, 
ot  the  service  thus  rendered,  or  supposed  to 
be  rendered,  to  the  ends  of  justice,  may  be 
termed  the  doubk-shop,  or  rival-shop  principle. 

The  advantage,  such  as  it  is,  flowing  or  sup- 
posed to  flow  from  this  principle,  seems  to  be 
attached,  if  not  in  an  exclusive,  at  least  in  a  pre- 
eminent degree,  to  the  fee-gathering  system. 
Supposing  the  retribution  given  in  the  shape  of 
a  fixed  salary,  the  motive  of  love  of  reputation 
(it  is  true)  might  act  with  a  certain  degree  of 
force,  in  the  character  of  a  cause  of  exertion ; 
but  suppose  it  to  present  itself  in  the  shape  of 
fees  depending  upon  the  number  of  suitors,  and  ' 
thence,  in  a  certain  degree,  upon  the  reputation 
of  the  court,    there  would  still  be  the  love  of 
reputation,    and  the  more  substantial  motive, 
the  love  of  fees,  besides. 
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The  advantage^  such  as  it  is,  is  well  worth 
coDsideration :  not  the  less,  as  being  the  only 
one  (and  that  altogether  casual  and  undesigned) 
which  the  fee-gathering  system  has  to  set 
against  so  many  pernicious  consequences  as 
have  been  already  under  review* 

That  it  is  riot  altogether  imaginary,  seems 
indubitable ;  but  it  applies  not  with  equal  force 
to  all  the  ends  of  justice.  The  way  in  which  it 
is  of  use,  seems  to  be  by  diminishing  the  pro- 
bability of  misdecision  to  the  prejudice  of  the 
plaintiff's  side.  It  being  the  interest  of  the 
judge  to  draw  into  his  court  as  many  suits  as 
he  can ;  and  the  party  on  whom  it  depends 
whether  the  suit  shall  be  instituted  in  one  or 
other  of  the  two  courts  being  the  plaintiff;  he 
will,  in  proportion  to  the  quantity  of  emolument 
at  stake,  be  stimulated  to  exert  his  faculties  in 
the  endeavour  to  render  justice  in  favour  of 
taht  side. 

Section    VI. —  Vices  of  established  judicature, 
how  far  the  effect  of  design. 

Though,  of  so  many  unjust  rules  and  prac- 
tices as  the  system  of  regular  procedure  teems 
with,  or  rather  is  composed  of,  there  is  not 
perhaps  a  single  one  that  is  not  in  ^ome  way 
or  other,  directly  or  indirectly,  subservient  to 
the  actual  and  false  ends  of  judicature ;  it  would 
be  an  error  to  suppose  that  in  every  instance 
the  mischief  has  been  the  fruit  of  design  on  the 
part  of  any  one  of  the  authors :  much  less  of  a 
general  concert,  official  and  professional. 

The  leading  features  having  been  traced  by 
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design ;  a  large  part,  perhaps  in  bulk  the  largest, 
may  easily  have  been  filled  in  by  imbecility  and 
indifference.   .  ^ 

Imbecility  (imderstand  always  relative  imbe- 
cility) was  a  natural  consequence  of  the  original 
choice  made  of  the  sinister  ends.  To  delude 
the  other  branches  of  the  government,  and  the 
people  in  the  character  of  suitors,  it  was  neces- 
sary that  the  real  mischief  Aindemeath  should 
receive  a  covering  of  apparent  good,  from  some- 
thing wearing  the  name  of  reason.  The  nature 
of  things  not  affording  any  good  reason,  a  bad 
one  was  to  be  fabricated.  But  the  same  sinis- 
ter interest  that  produced  the  fabrication  of  the 
bad  reason  on  the  part  of  one  man  in  the  cha- 
racter of  judge,  produced  the  adoption  of  it  on 
the  part  of  his  colleagues  and  successors :  and 
to  adopt  the  bad  reason  with  as  little  violence 
to  conscience  as  might  be,  it  was  necessary  to 
take  that  course  which  is  taken  by  all  men 
under  the  influence  of  sinister  interest,  viz.  to 
turn  aside  from  all  considerations  tending  to 
evince  tlie  absurdity  of  the  doctrine;  to  pin 
down  the  attention  to  all  considerations  tending 
to  conceal  the  absurdity  from  view.  When  the 
practice  is  completely  absurd  and  mischievous, 
without  a  grain  of  utility  among  its  effects,  the 
considerations  tending  to  ^Aet^;  the  absurdity  of 
it  will  be  all  the  considerations  belonging  to 
that  particular  case :  the  considerations  tending 
to  conceal  the  absurdity  of  it  will  be  those  gene- 
ral considerations  which  for  this  sort  of  work 
compose  the  standing  stock  of  instruments  :  the 
great  learning  and  venerable  character  of  the 
prinie  author  (known  or  unknown);   the  diffi- 
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culty  of  fathoming  the  depths  of  the  science ; 
the  danger  of  forming  a  hasty  conclusion  from 
the  superficial  and  partial  appearances  pre* 
sented  by  a  first  view ;  the  observation,  that 
when,  in  consequence  of  any  such  hasty  and 
incorrect  views,  alterations  have  been  made,  the 
mischief  of  the  alteration,  and  thence  the  wis- 
dom of  the  preceding  practice,  has  been  mani- 
fested by  subsequent  experience « 

It  is  in  tliis  way  that,  as  in  religion,  so  in 
jurisprudence,  there  is  no  absurdity  so  gross  as 
not  to  have  found  its  zealous,  and  in  a  certain 
sense  even  its  disinterested,  defenders :  for, — 
howsoever  the  habit  of  false  reasoning  may 
have  had,  at  its  origin,  the  influence  of  sinister 
interest  for  its  efficient  cause, — yet,  when  once 
in  train,  it  is  driven  on  by  the  vis  inertia:  in  the 
beaten  track,  till  at  length  it  acquires  an  inde- 
pendent existence,  having  lost  all  recollection 
of  the  impure  source  that  gave  it  birth. 

Thus  it  is,  that,  in  all  that  train  of  reasoning 
which  exercises  itself  over  the  particular  field  in 
question, — ^in  all  that  quarter  of  the  psycho- 
logical frame,  a  sort  of  local  palsy  establishes 
itself:  a  habit  of  imbecility,  a  distempered 
relish  for  the  convenient  absurdity,  a  nausea  for 
inconvenient  truth. 

This  partial  sorf  of  mental  palsy  is  not  in- 
compatible with  an  ordinary,  nor  even  with  an 
extraordinary,  degree  of  strength  in  the  other 
part  of  the  mental  frame.  The  Herculean  mind 
of  Johnson,  driven  to  the  confines  of  insanity  by 
the  veteres  avia  that  had  taken  possession  of  his 
bosom  in  early  youth,  laboured  under  a  palsy 
of  this  kind,  and  had  lost  the  faculty  of  reason- 
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ing  on  certain  topics  connected  with  religion, 
as  may  be  seen  m  the  hints  given  1i>y  his  Iho- 
graphers. 

Alchymy,  judicial  astrology,  judicature  und^ 
technical  procedure;  under  these  names  may 
be  seen  so  many  systems  of  profit-seeking  im- 
posture :  alchymy,  the  art  ot  cheating  men  on 
pretence  of  makmg  gold;  judicial  astrology, 
the  art  of  cheating  men  on  pretence  of  foretelling 
future  events ;  judicature  (under  technical  pro- 
cedure), the  art  of  cheating  men  on  pretence  of 
administering  justice. 

That  among  alchymists  and  judicial  astro- 
logers  there  have  been  those  who  have  been 
dupes  to  the  impostures  by  which  they  profited, 
cannot  be  doubted.  That,  among  technical  law- 
yers, prejudice,  and  the  concealed  workings  of 
self-interest,  have  been  productive  of  the  like 
illusion,  is  equally  indubitable.  Between  the 
company  of  dupes,  and  the  fellowship  of  hypo- 
crites, who  shall  draw  the  line  ?  No  one  under 
omniscience.  And  to  what  use  would  it  be 
drawn  ?  To  none  whatever.  On  the  physical 
ground,  how  often  must  the  dupe  and  the  im- 
postor have  been  counted  in  one  person, — a  dupe 
at  the  commencement  of  his  career,  an  impostor 
in  the  progress  of  it !  The  same  delusions  by 
which  he  had  been  himself  deceived,  would, 
Sifter  the  cloud  was  dissipated,  and  when  the 
jargon  had  become  sufficiently  familiar,  serve 
bim  for  propagating  the  delusion  to  other 
minds. 

Thus  on  physical  grounds.  And  what  is  there 
that  should  render  it  otherwise  on  the  moral  ? 

Neither  on  any  of  these  grounds  are  the  ch^x 
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racters  of  dupe  and  impostor  incapacitated  from 
meeting  in, the  same  person  at  the  same  time. 

The  alchymist  sells  the  art  of  making  gold : 
what  he  knows  is,  that  as  yet  he  is  not  himself 
in  possession  of  that  art :  what  he  is  not  yet 
satisfied  of,  is,  that  no  other  artist  has  ever 
been,  or  has  had  any  reasonable  hope  of  being, 
more  fortunate. 

The  astrologer  foretells  future  events.  What 
he  cannot  but  know,  is,  that  the  event  has 
belied  the  predictions  hazarded  by  him  in  former 
instances.  What  it  may  be  that  he  is  not  yet 
satisfied  about,  is,  that  the  fault  lies  not  in  the 
artist,  but  in  the  aft. 

What,  under  the  system  of  technical  pro- 
cedure, the  judge  cannot  but  see,  is,  that  the 
decisions  he  pronounces  are  frequently,  the 
course  of  procedure  to  which  he  sees  the  suitors 
confined  is  constantly,  in  a  state  of  repugnance  to 
the  ends  of  justice.  What  it  is  possible  he  may 
not  see,  is,  that  this  repugnance  is  the  work 
of  his  predecessors  in  power  and  office :  that  it 
has  not  its  root  in  the  nature  of  things.  To  the 
ends  of  justice,  from  his  first  entrance  upon  the 
career,  he  has  never  been  accustomed  to  turn 
his  eyes.  The  objects,  the  only  objects,  towards 
which  he  has  been  accustomed  to  look  with  any 
degree  of  complacency,  are  the  principles  and 
rules  actually  established:  established,  pro- 
bably under  the  pretence,  possibly  under  the 
notion,  but,  whether  pretence  or  notion,  cer- 
tainly false,  of  their  being  so  many  means  con- 
ducive to  the  true  ends  of  justice.  Are  they 
really  thus  conducive  ?  A  proposition  this,  which 
he  has  ever  found  it  altogether  easy  and  con- 
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venient  to  assume  and  take  for  granted ;  not  at 
all  easy,  and  altogether  inconvenient,  to  inquire 
into.  For  appearing  to  regard  them  as  being 
thus  conducive,  as  being  practically  necessary, 
to  the  ends  of  justice,  he  has  as  good  a  pretence 
and  (as  towards  the  public)  a  justification,  as 
heart  can  wish:  he  has  the  unanimous  cer- 
tificate of  all  those  who  are  generally  supposed 
to  know,  or  to  be  capable  of  knowing,  anything 
about  the  matter.  That  the  decisions  pre- 
scribed b^  the  system  he  pursues  are,  in  abun- 
dance of  instances,  repugnant  to  the  direct  ends 
of  justice,  is  a  truth  continually  before  his  eyes : 
what  he  does  not  see  is,  tliat  there  exists  any 
other  system,  by  the  observance  of  which  the 
frequency  of  such  repugnance  would  be  dimin- 
ished. How  happens  it  that  this  better  system 
is  never  seen  by  him  ?  Because  there  would  be 
no  profit,  no  pleasure,  nothing  but  difficulty 
and  toil,  in  looking  for  it ;  no  profit,  no  pleasure, 
nothing  but  shame  and  fear,  m  finding  it. 

Under  his  eye  lies  the  natural,  the  sunmiary, 
system,  in  all  its  various  branches ;  in  which 
such  unjust  decisions  cannot  but  be  incom-^ 
parably  less  frequent,  since  in  them  there  are 
not  any  rules,  as  in  his  system  there  are  so 
many  rales,  the  effect  of  which  (as  far  as  pur- 
sued) is  to  render  such  injustice  necessary. 
There  it  lies  under  his  eye :  but  what  is  there, 
that  to  any  use,  with  any  reference  to  his  own 
practice,  should  engage  him  to  bestow  a  glance 
upon  it  ?  On  what  part  could  he  turn  his  eyes 
that  would  not  publish  to  him  his  own  shame  ? 

To  sum  up  the  result  of  the  foregoing  obser- 
vations; what  may  be  open  to  doubt,  is,  in 
what  degree,  on  this  or  that  occasion,  this  or 
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that  individual  may  have  been  actuated  by  a 
deliberate  intention  to  sacrifice  the  ends  of 
justice :  how  much  of  the  eftect  may  have  been 
produced  by  the  direct  and  acknowledged 
operation  of  the  sinister  interest,  how  much  by 
the  unperceived  influence  of  a  prejudice  pro- 
duced by  the  unperceived  operation  of  that 
interest,  how  much  by  honest  blindness  and 
negligence.  What  does  not  admit  of  doubt,  is, 
that,  supposing  such  to  have  been  the  views 
and  wishes,  they  could  not  by  any  other 
arningements  have  been  more  fully  accom- 
plished than  they  have  been  by  these  existing 
ones. 

Section  VII. — Recapitulation. 

That  the  conclusions  resulting,  though  but  in 
the  way  of  corollaries  from  the  above  survey, 
may  be  placed  in  a  distinct  point  of  view ;  a  few 
propositions,  by  way  of  recapitulation,  may  in 
this  place  be  not  without  their  use. 

1.  That, — in  so  far  as  it  has  departed  from 
the  practice  of  the  courts  of  natural  procedure, — ■ 
the  practice  of  the  courts  of  technical  pro- 
cedure, the  practice  of  all  the  courts  in  the 
kingdom  (the  above  excepted),  is  completely 
and  radically  unconducive  and  repugnant  to  the 
professed  and  supposed  ends  of  their  institution, 
the  ends  of  justice. 

2.  That,  in  the  mind  of  the  judges,  (howso- 
ever it  might  have  been  in  the  mind  of  the  legis- 
lator, so  far  as  the  legislator  has  interfered  in 
the  ordering  of  it),  it  never  has,  unless  com- 
paratively speaking  of  late  years,  been  directed 
to  those  ends. 
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3.  That  the  ends  to  which  it  has  been  directed 
have  been  the  procurement  of  the  maximum  of 
profit,  combined  with  the  maximum  of  ease, 
immediately  to  the  judges,  and  intermediately 
to  the  several  other  classes  of  lawyers. 

4.  That,  to  the  purpose  of  the  collection  of 
this  profit,  lawyers,  all  classes  taken  together, 
with  the  judges  at  their  head,  constitute  a  vir- 
tual partnership* 

5.  That,  of  this  departure  from  the  ends  of 
justice,  the  consequence  is  perpetual  injustice : 
injustice  in  every  one  of  its  shapes,  and  in  every 
one  of  them  to  a  prodigious  amount :  failure  of 
justice  and  misdecision  to  the  prejudice  of  the 
plaintiff's  side ;  misdecision  to  the  prejudice  of 
the  defendant's  side;  vexation,  expense,  and 
delay,  all  factitious,  and  manufactured  in  pro- 
digious quantities,  on  both  sides. 

6.  That  the  judges  of  modem  times, — not 
having  had  any  concern  in  the  forming  of  the 
system,  but  taking  it  as  they  found  it,  and 
hemg  bound  to  pursue  it  throughout,  except  in 
80  far  as  any  alteration  may  come  to  have  been 
made  in  it  by  competent  authority, — reap  the 
whole  benefit  of  its  depravity,  without  incurring 
either  reproach  or  danger:  and  that,  though 
constantly  occupied  in  the  working  of  injustice 
in  all  its  shapes,  they  are  not  in  that  respect 
chargeable  with  criminality  in  any  shape,  or 
with  any  the  slightest  misdemeanour ;  the  mis- 
chief they  are  continually  occupied  in  doing, 
being  done  not  contrary  to. law,  but  according 
to  Jaw, 

7.  That,  in  this  perpetual  fabrication  of  mis- 
chief and  distribution  of  injustice,  there  is  no- 
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thing  in  any  way  inconsistent  with  that  perfect 
purity*  and  uncorruption  which  has  so  long  been 
regarded  as  a  characteristic,  and  perhaps,  in  the 
degree  in  which  it  is  possessed,  the  peculiar 
virtue,  of  an  English  (say  also  British)  judge: 
the  measure  of  profit  regularly  received  by  those 
judges  according  to  law,  being  probably  greater 
than,  under  the  most  corrupt  administration  of 
justice  in  any  other  country,  was  ever  received 
by  j  udges  of  the  like  rank  in  the  way  of  bribes^ 
and  contrary  to  law. 

8.  That,  being  not  only  authorized,  but 
bound,  to  pursue  the  course  marked  out  by  the 
established  system  as  it  is,  it  would  in  the 
instance  of  any  individual  judge  (in  so  far  as  he 
keeps  to  that  course)  be  a  question  equally  use- 
less, invidious,  and  indeterminable,  how  far,  in 
his  own  conception  of  the  matter,  he  pursues 
the  ends  of  justice, — how  far  (if  in  any  degree) 
he  pursues  the  established  ends  of  judicature, 
as  above  delineated. 

9.  That,  howsoever  it  may  be  to  be  regretted 
that,  in  the  midst  of  such  a  heap  of  abuse,  to 
which,  in  one  way  or  other,  conscious  or  uncon- 
scious, they  were  continually  adding, — neither 
the  whole  order  of  judges,  nor  one  member  of 
that  order,  ever  exhibited  symptoms  of  any 
serious  desire,  by  their  own  authority,  or  by 
application  to  the  superior  source  of  power,  to 
apply  any  considerable  and  efficient  remedy ; 
yet  (in  so  much  as  no  such  obligation  has  ever 
been  imposed  upon  them  by  any  official  oath, 
or  otherwise  by  any  positive  law)  the  question 
whether,  on  the  score  of  such  forbearance,  toy- 
blame,  even  of  the  mere  moral  cast,  can  justly 
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attach  to  them,  (for  legal  blame  is  altogether 
out  of  the  question),  would  be  another  question 
alike  useless  and  invidious. 

10.  That,  in  so  much  as,  by  any  such  inter- 
ference, every  person  in  that  high  station  would 
have  more  or  less  to  suffer,  and  no  person,  in 
the  way  of  ordinary  interest,  anything  to  gain ; 
the  wonder  that  no  such  interference  has  ever 
hitherto  taken  place  would  be  a  wonder,  the 
expectation  that  such  interference  should  ever 
generally  take  place  would  be  an  expectation, 
repugnant  to  universal  experience  and  common 
sense. 

1 1 .  That,  though  in  the  legislative  body  there 
be  power  abundantly  competent  to  a  complete 
system  of  reform,  in  this  as  in  every  other  line 
of  abuse ;  yet,  inasmuch  as,  on  the  part  of  any 
individual  person  within,  any  more  than  with- 
out, that  body,  there  exists  neither  obligation, 
nor  adequate  inducement  in  any  other  shape, 
either  to  propose  any  such  system,  or  any  the 
smallest  portion  of  it,  or  ever  to  look  into  the 
actually  existing  system  in  any  such  point  of 
view ;  neither  matter  of  blame,  nor  matter  of 
wonder,  on  this  score,  is  to  be  found  in  the 
instance  of  any  individual  member  of  tliat 
supreme  body,  any  more  than  on  the  part  of 
any  member  of  the  legally  exalted  though 
subordinate  body  above  mentioned. 

12.  That,  by  no  institution  which  should  have 
for  its  professed  object  the  propagation  of  vice, 
could  vice  (in  three  of  its  most  pernicious 
shapes,  mendacity,  insincerity,  and  injustice) 
be  more  assiduously  or  successfully  propagated, 
than  it  is  by  and  for  the  profit  of  the  principal 
courts  of  justice.     And.  of  what  vices  ?     Not 
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those  of  which  (as  in  case  of  drunkenness)  plea- 
sure is  the  sure  and  present,  pain  but  the  future 
and  contingent,  fruit ;  but  those  of  which  pain 
present  and  future,  pure  and  unmixed  evil,  is 
the  result. 

13.  That  the  practice  of  tiie  courts  of  natural 
procedure  is  not  subject  in  any  respect  to  such 
imputation  :  that,  in  and  by  those  courts,  should 
vice  inany  shape  be  manifested  or  propagated, 
it  never  can  be  manifested  or  propagated — 
should  injustice  be  ever  committed,  it  never 
can  be  committed — without  exposing  the  delin- 
quent to  contingent  punishment,  as  well  as  to 
certain  and  immediate  shame.  Delinquency,  at 
the  worst,  is  comparatively  rare  :  and  if  punish- 
ment in  case  of  delinquency  be  not  there  so 
certain  as  it  might  be,  the  fault  lies  in  the 
practice  of  those  superior  courts,  in  and  by 
which  alone  such  punishment  could  be  inflicted. 

14.  That,  in  the  character  of  schools  of  absur- 
dity, the  practice  of  the  regular  courts,  and  the 
discourses  by  which,  under  the  name  of  reasons, 
it  is  explained  and  defended,  exercise  no  less 
pernicious  an  influence  over  the  public  under- 
standing, than,  in  the  character  of  schools  of 
vice,  they  do  over  the  public  morals, 

EI5.  That  the  practice  of  the  courts  of  natural 
procedure  is  as  free  from  absurdity  as  it  is  from 
vice. 
16.  That,  against  the  mal-practices  committed 
by  individuals  under  the  system,  no  tolerably  eSi- 
earlous  remedy  can  be  applied  by  the  punishment 
of  those  individuals  :  that  the  root  of  the  evil  lies 
in  the  system  itself;  that  the  mischief  done  by 
violation  of  the  rules,  bears  no  proportion  to  the 
mischief  done  by  the  observance  or  under  the 
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sanction  of  the  rules ;  and  that,  under  the  system, 
no  mal-practices  ever  were,  or  ever  can  be,  com* 
mitted,  which  it  has  not  been  the  tendency  at 
least,  if  not  the  object,  of  the  system,  to  engender 
and  to  nurse :  that  any  misbehaviour  of  the 
pupils  is  the  fault  immediately  perhaps  of  the 
pupils,  but  originally  of  the  school ;  and  that 
it  results  only  from  their  having  followed  too 
closely  and  incautiously  the  sort  of  instruction 
they  had  received. 

Hence  the  injustice  of  imputing  any  especial 
or  peculiar  personal  blame  to  this  or  that  indi- 
vidual functionary,  on  the  score  of  his  having, 
on  this  or  that  occasion,  pursued  the  dictates  of 
that  sinister  interest  which  the  system  itself,  in 
the  state  in  which  he  found  it,  planted  in  his 
breast. 

The  fault  lies  not  in  the  individual,  not  in 
any  peculiar  taint  of  improbity  seated  in  the 
bosom  of  the  individual,  but  in  the  system  itself, 
the  system  into  which  he  enters,  and  under 
which  he  acts.  Amend  the  system,  you  amend 
the  individual.  Render  it  his  interest  to  pursue 
the  ends  of  justice,  the  ends  of  justice  will  be 
pursued ;  the  ends  of  judicature  will  be  brought 
to  a  coincidence  with  the  ends  of  justice. 

Hence,  also,  it  may  be  inferred,  that  the  more 
powerful  the  sinister  interest  planted  in  every 
bosom  without  exception  by  the  corruption  m 
the  system,  the  more  substantial  is  the  merit, 
the  more  brilliant  (in  proportion  as  that  merit 
is  understood)  will  be  the  glory,  of  the  few, 
should  any  arise,  (more  than  few  there 
cannot  be),  in  whom  the  force  of  that  sinister 
interest  should  have  found  a  superior  and  oppo- 
site force  strong  enough  to  oveipower  it. 
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In  vain  would  any  individual  of  any  of  the 
classes  in  question  exclaim,  You  have  thrown 
obloquy  on  the  profession ;  you  have^  in  as  far 
as  depended  on  you,  covered  it  with  infamy, 
and  that  infamy  falls  upon  me,  however  honest 
my  character,  however  irreproachable  my  con- 
duct. 

^  ^  My  answer  is,  I  have  done  no  more  than  to 
state  the  strength  of  the  temptation  under  which 
you  act ;  to  state  (what  is  matter  of  history,  writ- 
ten upon  the  face  of  the  system)  how  weak,  if  any, 
the  resistance  which  that  temptation  has  expe- 
rienced from  those  who  have  gone  before  you. 

The  task  I  have  been  labouring  in,  according 
to  the  measure  of  my  strength,  is  no  other  than 
the  sort  of  task  which  has  been  performed,  and 
with  so  much  applause  from  the  public,  by  so  many 
public  committees  and  commissions  under  the 
authority  of  the  state ;  bringing  to  view  the  oppo- 
sition that  has  taken  place  between  the  interest 
of  the  public  in  respect  of  the  branch  of  admi- 
nistration in  question,  on  the  one  hand,  and  the 
interest  of  the  functionary,  on  the  other ;  and 
the  system  of  conduct  to  which,  to  the  prejudice 
of  that  branch  of  the  public  service,  that  opposi- 
tion of  interest  has  given  rise. 

Of  the  infamy,  not  a  particle  can  fall  upon 
yourself  but  from  your  own  choice.  Confess 
the  viciousness  of  the  system,  or  defend  it. 
Confessing  its  viciousness,  the  greater  its  vicious- 
ness, the  greater  your  merit  and  your  glory. 
Defend  it,  if  to  you  it  appears  defensible; 
remembering  always  that  by  defending  it  you 
make  it  your  own ;  and  that,  after  your  defence, 
in  whatsoever  eyes  the  system  will  appear 
vicious,  after  all,  and  indefensible,  the  vicious- 
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ness  of  the  system  will  be  the  ignominy  of  the 
advocate. 

Hence,  also,  the  absurdity  and  mischievous- 
ness  of  any  opinion  which  could  call  upon  the 
author,  upon  any  one  who  shall  undertake  the 
task  he  has  undertaken,  to  spare  the  system  in 
consideration  of  the  station  of  the  persons  acting 
under  it :  to  suppress  truths  of  the  first  impor- 
tance, in  consideration  of  any  displeasure,  of 
which,  in  such  exalted  breasts,  the  aoctrine  may 
naturally  be  expected  to  be  productive. 

Hence  also  supposing  the  existence  of  the 
sinister  interest  established,  the  incongruity  and 
absurdity  of  paying  any  regard  to  opinion,  mere 
general  declaration  of  opinion  (as  contradis- 
tinguished from  argument),  delivered  by  any 
person  acting  and  speaking  under  the  impulse 
of  a  sinister  interest  of  such  mighty  force. 
Separated  from  argument,  the  value  of  such 
opinion  will  not  be  simply  nothing,  but  nega- 
tive ;  operating  on  the  side  opposite  to  that  in 
favour  of  which  it  is  delivered.  The  more 
strenuously  an  existing  arrangement  is  in  this 
way  defended,  the  stronger  the  presumption 
afforded  of  its  being  beneficial  to  the  administra- 
tors of  this  corrupt  system,  which  is  as  much  as 
to  say,  pernicious  to  the  community  at  large  : 
the  more  strenuously  any  new  arrangement, 
proposed  in  the  character  of  a  remedy  to  the 
abuses  of  that  corrupt  system,  is  opposed,  the 
stronger  the  presumption  thereby  afforded  of 
its  utility. 

There  is  yet  another  circumstance,  by  which 

the  value  of  any  opinions  of  this  description  (if 

they  had  any)  would  be  diminished,  not  to  say, 

'  done  away.     In  the  quarter  from  which  such 
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opinions  are  supposed  to  come,  there  exists, 
of  necessity,  the  most  thorough  knowledge  of 
all  the  matters  of  fact,  out  of  which  just  ground 
of  defence  in  the  one  case,  of  opposition  and 
censure  in  the  other  case,  are  capable  of  being 
made.  All  the  materials  of  defence  that  the  sub- 
ject furnishes,  all  these  materials  of  defence  (if 
any  such  exist)  are  constantly  at  your  elbow  :  the 
handling  them,  turning  them  about,  and,  at  a 
moment's  warning,  making  application  of  them 
to  any  given  purpose  at  command,  is  the  constant 
occupation  ot  your  whole  life.  With  so  mighty 
an  advantage  in  respect  of  the  materials  for 
making  an  appropriate  and  proper  defence,  if 
the  nature  of  the  case  admits  of  any, — do  you, 
notwithstanding,  betake  yourself  to  generals, 
and  confine  yourself  to  generals  ? — to  a  sort  of 
argument  equally  at  the  command  of  the  best 
cause  and  the  worst  ?  Confining  yourselves  to 
such  arguments,  you  give  judgment  against 
yourselves. 
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CHAPTER  IV. 

PARTICULAR  EXEMPLIFICATIONS  OF  THE  VICES 
INTRODUCED  BY  THE  FEE-GATHERINO  PRIN- 
CIPLE INTO  TECHNICAL  JUDICATURE. 

In  the  ensuing  chapters,  the  business  will  be,  to 
bring  to  view  the  principal  devices  constituting 
so  many  leading  features  of  the  technical  or 
fee-gathering  system  of  procedure,  in  the  cha- 
racter of  effects  produced  by  the  operation  of 
the  sinister  interest  on  the  authors.  But,  before 
we  proceed  to  the  enumeration  and  delineation 
of  these  several  features  considered  in  a  general 
way,  as  produced  by  the  operation  of  that 
corruptive  principle,  it  will  serve  for  illustration 
as  well  as  for  proof,  if  a  view  be  given  of  the 
operation  of  the  principle  in  particular  instances ; 
a  particular  portion  of  delay,  vexation,  and 
expense,  produced  on  a  particular  occasion, 
on  the  part  of  the  suitor,  through  the  medium  of 
a  particular  rule  or  course  of  practice,  produced 
by  a  particular  sum  of  money,  operating,  in  the 
character  of  a  principle  of  corruption,  on  the 
bosom  of  the  judge  in  whose  decision  and  habits 
of  procedure  the  practice  took  its  rise. 

In  many  of  these  instances  (to  say  no  more), 
^  the  practice  itself,  so  the  mischief  of  it,  stole 
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on  at  an  imperceptible  rate  ;  being,  therefore, 
not  the  work  of  any  one  judge  or  judges  to  the 
exclusion  of  the  rest,  the  effect  produced  by  the 
operation  of  the  sinister  interest  is  rather  the 
preservation  of  the  practice,  than  the  generation 
of  it.  If  so  it  be  (and  surely  it  will  not  be  other- 
wise) that,  of  those  by  whom  the  benefit  of  the 
abuse  has  been  reaped,  no  one  can  ever  have 
failed  to  recognize  the  mischievousness  of  it, 
the  repugnancy  of  it  to  the  ends  of  justice ;  on 
the  other  hand,  neither  is  there  any  one  who 
can  have  recognized  in  himself  the  author  of  it : 
the  benefit  is  enjoyed  by  all ;  of  opprobrium, 
scarce  a  particle  has  ever  yet  been  reflected  by 
it  upon  any  one. 

I.  Sham  writs  of  error — King's  Bench  an 
open  delay-shop.* 

Exemplification  the  first. 

Justice  delayed  by  sham  writs  of  error :  a 
sort  of  instrument  whereby  a  party  ^almost 
always  a  defendant)  against  whom  a  judgment 
has  been  obtained  in  a  court  below,  appeals  to  a 
superior  court,  alleging  the  erroneousness  of 
such  judgment. 

Number  of  causes  so  delayed  by  ap- 
peals called  writs  of  error,  made  to  two 
courts  (viz.  to  the  King's  Bench  from  the 
Common  Pleas,  and  to  the  Exchequer 
Chamber  from  the  King's  Bench)  in  three 
years  ending  1797,  -        -        -  1,809 

^  The  reader  will  remember  that  this  was  written  previously 
to  Mr.  Peel's  recent  law  reforms.  By  one  of  these,  a  partial, 
and  but  a  partial,  remedy,  was  applied  to  the  abuse  here  in 
question ;  which,  however,  will  equally  sen'e  the  purpose  of 
history,  and  of  illustration.-^£(ft<or. 
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Whereofto  the  King^s  Bench,               -                -  550 

-  -     -    to  the  Exchequer  Chamber,                      -  1,259 
Whereof  argued  in  the  Exchequer,            -            -  12 

-  -     -     -    -     in  the  King's  fiench,          -          -  7 
Not  argued,  (the  party,  at  the  time  of  his  asserting 

the  existence  of  error,  beine  conscious  of  the  fal- 
sity of  such  assertion,  and  never  intending  to 
take  the  opinion  of  die  court,  knowing  that  it 
could  not  but  be  against  him ;  in  virtue  of  which 
consciousness,  the  writ  of  error  comes  under  the 
.denominaUon  of  a  sham  writ), 

In  the  King's  Bench,  ...  543 

In  the  Exchequer,  -  -  -        1,247 

Number  of  such  sham  writs  per  year,  on  an  average 
of  the  three  years. 

In  the  Kine's  Bench,  -  -  -  181 

in  the  Exchequer,  -  -  .  415 

Length  of  delay,  and  consequent  advantages  (includ- 
ing interest  of  money)  gained  by  defendant  on 
such  sham  writ  of  error,  -         **  nearly  12  months"* 

Year's  profit  of  the  Lord  Chief  Justice  of  the 
King  s  Bench,  by  fees  upon  writs  of  error  (viz. 
either  the  550,  whereof  all  but  7  sham,  or  the 
whole  1,809,  whereof  all  but  19  sham  f,         -     £  1 ,434  t 

The  official  cwft<^  morum  of  the  nation,  concur- 
ring with  six  hundred  men  in  a  year,  in  the  defraud- 
ing of  so  many  creditors,  by  uttering  so  many  false 
pretences,  by  which  he  gets  so  much  a-piece : 
while,  for  a  fiftieth  part  of  the  money,  obtained 
each  by  a  single  false  pretence,  wretches  are 
hanged  or  transported  by  this  same  guardian 
of  the  public  morals,  by  scores  and  hundreds. 

^  27th  Rep.  of  Committee  of  Finance,  pp.  5,  12. 

t  lb.  pp.  160,  161. 

X  The  officer  who  alone  is  entitled  to  receive  these  fees,  is 
the  clerk  of  the  errors :  in  that  same  year,  the  total  of  the  fees 
received  by  him  was  1,7712.  But  this  officer  is  appointed 
by  the  chief  justice;  and  the  above  sum  of  1,434/.  was  the 
sum  squeezed  by  the  judge  out  of  the  clerk,  to  whom,  for 
<ioiog  the  business,  no  more  than  150/.  for  the  year  was  left 
neat.    (lb.  pp.  160,  161). 

VOL.  IV.  F 
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Writs  of  error,  1,809  in  three  years,  whereof 
only  29  argued.  What  is  certain  is,  that,  in  the 
1,790  in  which  there  was  no  argument,  the  non- 
existence of  the  alleged  error  was  no  less  per- 
fectly known  to  the  licensed  liar  by  whom  the 
existence  of  it  was  asserted,  than  to  his  injured 
adversary.  What  is  not  certain  (speaking  always 
upon  the  face  of  this  account)  is,  that,  even  of 
the  VJ  that  were  argued,  there  was  so  much  as 
one  that  was  in  the  other  case. 

Be  it  not  supposed,  that,  from  the  difference 
between  the  number  sued  out  and  the  number 
argued,  any  inference  can  be  drawn  one  way  or 
the  other  concerning  the  probity  and  wisdom 
of  judges, — the  proportion  between  cases  of  right 
decision  and  cases  of  misdecision, — and  the  pro- 
portion between  the  number  of  the  instances  in 
which  the  losing  party  goes  away  satisfied,  and 
those  in  which  he  goes  away  dissatisfied,  with 
the  conduct  of  the  judge.  The  1,790  were 
almost  all,  if  not  all  of  them,  so  many  cases  in 
which  there  was  no  real  question  between  the 
parties :  cases,  in  which  the  justice  of  the 
demand  was  no  more  a  secret  to  him  that  resisted 
it,  than  to  him  that  made  it.  The  delay-shop, 
the  injustice-shop  stood  open  ;  he  went  in  and 
bought  the  goods,  because,  after  paying  the  price, 

I  there  was  a  net  profit  upon  the  purchase. 
As  little  be  it  supposed  that  the  1,434/.  form- 
ing the  Chief  Justice's  share  of  the  price  of  the 
delay  on  the  writ  of  error  account,  was  the  whole 
of  his  profit  upon  the  aggregate  of  the  suits, 
the  whole  of  the  pn)tit  produced  to  him  by  this 
point  of  practice.  Of  these  GOO  suits  in  a  year, 
each  yielding  a  writ  of  error  for  delay, — but  for 
the  delay  thus  purchaseable,  perhaps  not  one 
would  have  come   into  existence.     In  each  of 
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these  instances,  the  year's  delay  yielded  by  the 
writ  of  error  was  preceded  by  a  quantity  (per- 
haps, upon  an  average^  about  an  equal  quantity) 
of  delay,  manufactured  in  the  course  and  by 
means  of  the  suit  to  which  the  judgment  thus 
appealed  firom  professed  to  put  an  end.  If  the 
suit  by  appeal  had  no  question  in  it,  it  was 
because  the  original  suit  had  no  question  in  it. 
WTiether  they  would  or  would  not  have  been 
defended,  and  so  kept  up,  had  it  not  been  for 
the  assurance  of  the  twelvemonth's  delay  after 
judgment;  these  600  original  suits  were  so 
many  maldjide  suits,  maid  fide  on  the  part  of  the 
defendant,  generated  by  the  technical  system  : 
so  many  suits  that  would  not  have  had  existence, 
had  the  ends  of  judicature,  and  the  practice  in 
conformity  to  these  ends,  been  in  a  state  of 
conformity  instead  of  repugnance  to  the  ends  of 
justice. 

.  Of  all  these  1,809  or  these  3,618  suits  (if3,618, 
costing  probably  not  so  little  as  20/.  a-piece), 
not  one  that  ui^er  the  natural  system  of  proce* 
dure  (in  the  hands  of  a  court  of  conscience,  for 
instance,  or  of  a  justice  of  peace)  would  not,  at 
the  cost  of  a  few  shillings,  or,  if  thought  better, 
without  any  cost,  have  received  its  termination 
in  a  few  minutes ;  instead  of  the  half  year  or  year 
for  the  single  suit  without  the  appeal,  or  the  one 
and  a  half  year  or  two  years  for  the  double  suit, 
original  suit  and  suit  of  appeal  together. 

Can  it  for  a  moment  be  supposed  that  any- 
thing but  mil  is  wanting  for  the  extirpation  of 
the  abuse  ?  The  remedy,  is  it  not  almost  too 
obvious  to  be  named  without  an  apology  ? 

For  a  general  rule, — the  judgment  being  in 
favour  of  the  plaintiff, — ^notwithstanding  the 
appeal,  let  the  judgment  take  its  effect,  just  as 
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if  there  were  no  appeal ;  security  being  found 
by  the  plaintiff  for  eventual  restitution,  in  case 
of  reversal  or  modification,  according  to  the 
decision  of  the  court  above. 

Casesmay  be  found,  in  which,  the  decision  of 
the  court  below  being  executed,  and  that  deci- 
sion erroneous,  the  damage  might  be  irreparable. 
Damage  to  person, — a  female  delivered  into  the 
arms  of  a  wrong  husband  :  a  minor,  especially 
of  the  female  sex,  delivered  into  the  power  of  a 
wrong  guardian  ;  Virginia  made  a  prey  to  Ap- 
pius.  Damage  to  property.- — a  grove,  the  pride  of 
a  venerable  mansion,  a  screen  to  the  domain 
from  blighting  winds,  levelled  out  of  spite  ;  any 
article  endowed  with  a  pretitim  affectionis  de- 
stroyed by  malice,  or  embezzled  by  concupis- 
cence. Against  these  possibilities,  precautions 
would  need  to  be  taken.  But,  even  though  no 
such  precautions  were  practicable,  (and  nothing 
could  be  more  easily  practicable);  giving  execu- 
tion, in  the  first  instance,  to  the  decision  of  the 
court  below,  would  still  afford  a  better  chance  tor 
ultimate  justice,  than  would  exist  in  the  con- 
trary case.  Underthetardypaceof  technical  pro- 
cedure everywhere,  what  tolerably  effectual  pro- 
vision is  there  against  accidents  thus  deplorable  ? 
Be  the  judge  who  be  may,  can  there  be  more 
safety  in  ascribing  corruption  or  culpable  neg- 
ligence to  him,  than  ordinary  probity  and  dili- 
gence? For  if  he  be  not  either  corrupt,  or  inca- 
pable to  a  degree  calling  aloud  for  dismissal 
(not  to  speak  of  punishment),  give  him  but  the 
necessary  power,  he  will  take  eft'ectual  care  that, 
in  case  of  the  reversal  or  modification  of  his  de- 
cision, no  irreparable  damage  shall  take  place. 

Thus  upon  general  principles  :  laying  the 
scene  anywhere.     Lay  it  in  England  ;  apply  it 
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to  the  courts  in  question,  in  the  characters  of 
court  below  imd  court  above ;  nothing  can  be 
more  evidently  inipossible  than  the  sincerity  of 
any  such  fears.  By  the  fortuitous  concourse  of 
technical  atoms,  the  King's  Bench  happens  to 
stand  above  the  Common  Pleas  ;  but,  on  this 
occasion  or  on  any  other,  who  ever  supposed 
that  a  grain  more  or  a  grain  less  of  confidence 
was  due  to  the  one  court  than  to  the  other  ?  Of 
the  whole  assemblage  of  our  judges,  is  there  a 
single  one  that  is  not,  in  his  turn,  with  no 
other  check  than  that  of  a  not  unj  ustly  obse- 
quious jury,  sole  arbiter  of  life  and  death  ? 

Were  but  the  will  present,  where  power  is  ne- 
ver wanting,  there  is  no  end  to  the  expedients  that 
might  be  proposed;  the  worst  of  them  an  improve- 
ment upon  the  state  of  things  delineated  above. 

Gooa  my  Lord,  accept  the  money,  spare  us 
but  the  injustice  and  the  immorality:  to  the 
plaintiff,  the  loss  and  hazard  by  the  delay  ;  to 
the  defendant,  the  expense  of  lying.  Select 
any  one  of  the  annual  six  hundred  injured 
plaintiffs,  confiscate  his  property  to  the  amount 
of  the  indispensable  1,434/.,  pardoning  the  other 
five  hundred  and  ninety-nine.  Establish  a  lottery, 
the  blank  lots  of  which  shall  fall  upon  the  sums 
due  under  the  respective  judgments,  until  the 
sum,  for  the  purchase  of  which  six  hundred  injus- 
tices are  so  well  bestowed,  be  completed.  Take 
up  the  list,  begin  with  the  most  opulent,  or  (as 
is  more  conformable  to  precedent,  and  more 
congenial  to  prison  fees)  the  most  distressed. 
Nay,  my  Lorcf,  there  would  be  no  end  were  a 
man  to  undertake  to  exhaust  the  list  of  com- 
mutations, the  least  beneficial  of  which  would 
be  an  improvement ;  and  such  an  improvement 
that  the  stamp  of  TJtopianism,  which  upon  all 
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of  them  is  but  too  visible,  threatens  to  render 
tlie  acceptance  of  it  next  to  hopeless. 

Eight  years  ago  *  was  a  proposition  made  ;  but 
not  a  grain  of  the  pound  of  flesh  could  ever  yet 
be  bated.  Eight  years  ago  the  committee  of 
finance  laid  their  project.  Being  no  less  Uto- 
pian than  the  above,  it  underwent  the  fate  of 
so  many  other  of  their  projects.  But  as  to  this 
one,  it  will  meet  us  in  another  place.  + 

By  giving  to  such  and  such  a  judge  such  and 

such  sums  of  money,  a  man  who  owes  another 

so  much  money  and  knows  it  to  be  justly  due, 

may  purchase,  with  so  much  of  his  creditors' 

money,  the  delay  of  almost  a  year :  including 

the  interest  of  the  debt  for  that  time,  besides 

other  advantages.     Yet  this  on  their  part  is  not 

bribery.     Why?  Because  they  are  not  punish- 

^^^^      able  for  it.     Suppose  (for  argument's  sake)  they 

^^^^H      were  punishable  for  it,— in  what  respect  and 

^^^^H      degree  would  the  mischief  of  that  act  of  theirs, 

^^^^*       which  then  would  be  an  offence,  be  augmented 

V  by  such  punishment? 

H  When   lord  Bacon  was  punished  for  taking 

^^^^  bribes,  his  excuse  was,  that  though  he  made 
^^^^H  justice  pay  more  than  he  ought  to  have  done, 
^^^^H  he  never  for  money  shewed  favour  to  injustice. 
^^^^H  That  for  which  so  much  money  is  regularly 
^^^^1  taken  by  these  his  successors,  is  in  every 
^^^^H  instance  for  favour  shewn  to  injustice :  formoney, 
^^^^H  known  to  be  the  plaintiff's,  put  by  them  into  the 
^^^^1  pocket  of  the  defendant.  Six  hundred  is  the 
^^^^1  number  of  families  in  a  year  whose  money  they 
^^^^H  thus  dispose  of:  at  five  to  a  family,  three  thou- 
^^^^H  sand  persons  whose  property  they  thus  sell  to 
^^^^P       wrong-doers  at  a  fixed  price. 


'  (Wriuenin  1806.)  t  Videinfra,! 
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All  this  I  speak  of  with  the  utmost  freedom 
and  tranquillity.  Why  ?  Because,  all  this  being 
legal,  nothing  of  it  being  criminal,  I  am  not 
punishable  for  speaking  of  it.  Were  I  to  see 
any  one  of  them  take  a  bribe,  a  punishable 
bribe ;  were  I  to  see  every  one  of  them  with  his 
right  hand  closing  upon  the  corruptive  metal, 
should  I  thus  speak  of  it  ?  I  know  better  things : 
not  they,  but  I,  should  be  punished  for  it.  The 
man  whom  the  law  of  their  creation  punishes,  is 
not  the  man  ¥^o  has  stolen  the  sheep,  but  the 
man  wl|o  has  dared  to  look  over  the  hedge. 

II.  Sham  motions — Chancery  an  open  delay- 
shop. 

Exemplification  the  second. 

Delay  sold  in  Chancery,  on  the  following 
terms : — 

1 .  Number  of  days  allowed  to  the  defendant  by  regu- 
htioD,  (without  motion),  for  putting  in  his  answer,        -  8 

2.  More  on  first  motion  of  course,          -        *         -  28 

3.  More  on  second  motion  of  course,            -            -  21 

4.  More  on  diird  motion  of  course,          -        -        -  14 

This  if  the  defendant  reside  within  20  miles  of 
London.  If  it  be  a  country  cause,  that  is,  if  the 
defendant  reside  beyond  20  miles'  distance  from 
London,  the  rate  is  as  follows : 

1.  Allowance  by  regulation,         -  Till  the  next  term. 

2.  More  on  first  motion  of  course,  ->            42  day^ 

3.  More  on  second  motion  of  course,  -        21 

4.  More  on  Aird  motion  of  course,  -        14  ^ 

If  the  bill  be  filed  in  the  long  vacation,  or 
within  seven  days  of  the  expiration  of  the  term 
(Trinity)  preceding  it,  the  defendant  is  allowed 
till  the  term  foUoMring  to  put  in  his  answer;  being 
a  delay  of  upwards  of  two  months,  besides  the 
additional  63  or  77  days  obtainable  by  three 
successive  applications,  as  above. 

•  Vide  Harrison's  Chancery  Practice,  vol.  i.  p.  165. 
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It  commonly  happens  that  by  the  defendant's 
first  answer  a  need  is  produced  of  further 
questions,  under  the  name  of  ainendwcuts  to  the 
bill.  To  this  demand  it  may  liappen  to  present 
itself  any  number  of  times  :  for  it  is  only  in  this 
way  thai  that  security  for  cori'cctness  and  com- 
pleteness, which  is  afforded  by  the  faculty  of 
groundinfj  questions  upon  answers,  can  be 
obtained  at  the  end  of  a  certain  number  of 
months  ;  that  security  which,  in  an  examination 
vivii  voce,  as  before  a  jury,  may  be  obtained  in 
so  many  minutes.  The  allowance  of  time  on  an 
amended  bill  is  precisely  the  same  as  that  on  the 
original  bill,  except  that  a  third  application  is  not 
allowed.  By  every  such  set  of  amendmenls, 
therefore,  a  title  is  given  to  the  defendant  to  pur- 
chase a  further  quantity  of  delay,  to  the  amount 
following : 

1.  Allowance  by  regiilalion,  -  -         8  days 

2.  More  on  first  motion  of  course,  if  it  be  a 


3.  More  on  second  motion  of  course,  -         21  • 

The  delay  thus  sold  is  altogether  independent 


Sof  all  j  u.st  cause  of  delay.  Paying  the  price, 
is  as  much  at  the  command  of  him  who  has  no 
just  demand  whatever  for  a  moment's  delay,  as 
of  him  who  has  ever  so  just  a  demand  for  a 
delay  of  ever  so  great  a  length.  It  is  on  this 
account  that  it  is  said,  as  with  the  strictest  pro- 
priety it  may  be  said,  to  be  soM. 
The  case,  and  the  only  case,  in  which  it  is 
not  sold,  is  where  a  special  case  is  made  for 
extra-delay,  on  some  special  ground.  The 
supposed  facts  constitutive  of  the  supposed 
the 
ihi 


It  has  been  decided,  Uiat,  after  two  insufficient  answers, 
the  defendant  is  not  allowed  gix  weeks'  time  to  put  in  a 
third.     Grepor  p.  Lord  Arundel,  6  Vesey  junior,  p.  144, 
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ground  are  then  brought  before  the  court  by 
motion  not  of  course ;  supported  by  evidence 
(though  in  the  incongruous  shape  of  affidavit 
evidence),  with  liberty  on  the  other  side  to 
oppose,  with  or  without  counter-evidence  in 
the  same  shape.  The  judgment  of  the  court  is 
in  that  case  exercised,  and,  whatsoever  may  be 
the  fees  received,  the  term  sale,  if  here  applied, 
would  be  incongruous. 

Price  of  the  quantity  sold  at  each  motion  of 
course : 

1.  Counsel,  for  making  the  motion,  -         lOs.  6d. 

2.  Solicitor,  for  drawing  instructions  for  the 

motion,  -  -  -  -  2s.  6d. 

3.  Solicitor,  for  attendance  on  counsel  and 

court,                -                 -                 -               -  6s.  8d. 

4.  Entering  appearance  of  the  defendant,     -  *  58.  4d. 

5.  Clerk  in  court,  for  his  attendance,           -  68.  8d. 

6.  Solicitor,  for  hjs  attendance  on  the  clerk,  6s.  8d. 

7.  Order,  entry,  copy,  and  service,               -  Os.  Od. 

III.  Sham  notices  called  warrants — Chancery 
offices  delay-shops. 

Exemplification  the  third. 

Delay  not  sold,  but  regularly  made,  by  the 
subordinate  judges  in  chancery  called  masters, 
for  the  purpose  of  extracting  correspondent  fees. 

In  the  Court  of  Chancery,  the  masters  are  so 
many  subordinate  judges,  eleven  in  number, 
by  whom,  each  of  them  sitting  singly  in  his 
closet,  judicial  decisions  in  great  variety,  and  to 
any  degree  of  pecuniary  importance,  are  pro- 
nounced in  the  first  iijstance.  The  master  is 
attended  by  the  solicitors  (attomies)  on  both 
sides :  each  attendance  is  preceded  by  a  sort  of 

^  This  is  when  there  is  only  one  defendant.  In  chancery, 
persons  are  made  defendants  hy  scores ;  and,  frequently, 
when  no  claim  is  intended  to  he  preferred  against  them.  For 
every  additional  defendant,  an  additional  2s.  lOd.  is  aggre- 
gated to  the  5s«  ^*  already  included  in  the  calculation. 
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summons  or  notice,  addressed  by  the  master, 
at  tlie  instance  of  the  solicitor  on  one  side,  to 
the  solicitor  on  the  other  side.  This  instrument 
is  called  a  warrant :  and  for  each  warrant  the 
master  receives  a  shilling,  a  fee  settled  at  a 
time  when  that  sum  was  worth  perhaps  some 
number  of  times  what  it  is  now.  By  a  custom 
which  is  never  departed  from,  but  of  which  the 
exact  time  of  commencement  is  now  inscru- 
table, no  real  attendance  ever  takes  place  till 
after  the  third  warrant.  By  an  habitual  conni- 
vance on  the  part  of  these  subordinate  dispensers 
of  equity,  for  the  purpose  of  trebling  the  emo- 
lument lawfully  receivable  by  them,  the  quan- 
tity of  delay  is  thus  trebled  to  the  suitors ;  to 
the  proportionable  distress  of  the  suitors  on  one 
or  both  sides,  according  as  the  persuasion  of  the 
justice  of  a  man's  cause  is  entertained  on  one 
side  only,  or  on  both. 

For  the  more  effectual  attainment  of  the  same 
ends,  the  quantity  of  time  bestowed  by  the 
master  at  any  one  attendance  is  never  more 
than  an  hour,  but  may  be  to  any  amount  less. 
On  these  several  occasions,  what  actually  passes 
is  no  more  to  be  known  than  what  passes  in 
the  divan  at  Constantinople  :  but,  by  whatever 
cause  the.  custom  of  three  warrants  for  an 
attendance  was  produced,  by  the  same  cause, 
of  course,  the  rate  at  which  business  is  done, 
when  the  partnership  are  ashamed  or  afraid  to 
put  it  off  any  longer,  is  regulated.  As  often  as 
the  suit  affords  a  party  wlio  by  dishonesty  or 
insolvency  is  engaged  to  seek  delay,  here  is  an 
individual  whose  interest  it  is,  that,  on  each 
attendance,  the  quantity  of  business  done  shall 
be  as  small  as  possible  ;  and,  whether  the  suit 
affords  any  such  party  or  no,  it  affords  two 
professional  lawyers,  whose  interest  it  is,  as  well 
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as  that  of  the  judge,  that  this  maximum  of  delay 
shall  be  produced.  Here  then  exists  a  corrupt 
interest,  constantly  acting  upon  a  set  of  persons 
who  are  known  to  pay  habitual  obedience  to  it, 
and  who,  amongst  them,  without  the  smallest 
danger  of  punishment,  or  so  much  as  shame, 
have  it  completely  in  their  power  to  put  tliem- 
selves  in  possession  of  the  corrupt  profit  which 
that  interest  invites  them  to  receive. 

Go    any  day  you  please  into  Westminster 
Hall,   you  may  hear  pompous  eulogiums  on  the 
importance  and  essentiality  of  publicity  in  judi- 
cature.    But  the  occasions  in  which  publicity 
has  place,  are,  what  ?    Those  in  which  it  can- 
not be  prevented.     Those  in  which   secrecy 
has  place  of  publicity,   are,  what  ?    Those  in 
which  it  can  be  prevented :  and  to  this  latter 
description  belong  some  of  the  most  important 
among  civil    cases.      Whatever  abuse  cannot 
be  fastened  upon  justice,  the  absence  of  it  is 
trumpeted  forth  with  great  ceremony.     Rtgula 
generalise  touching  mischief: — What  you  can 
do,  do  and  profit  by  ;    what  you  cannot  do,  take 
credit  for  not  doing. 

In  a  master's  office  reigns  perpetual  dark- 
ness, and  we  see  the  consequence.  Punish- 
able corruption,  probably  none  :  unpunishable, 
naturally  as  much  as  possible.  The  thicker 
the  darkness,  the  less  the  demand  for  anything 
in  the  shape  of  a  reasonable  soul,  in  the  human 
flesh  subsisting.  In  such  a  state  of  things,  the 
natural  course  is,  that,  of  that  business,  that  judi- 
cature, which  is  said  to  be  done  by  the  master, 
a  great  deal  should  be  in  reality  performed  by 
the  clerk  *. 

*  Accident  ooce  led  me  to  an  examination,  said  to  be  taken 
by  an  aldenman  of  our  great  metropolis ;  the  clerk  foand 
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Lawyer. — What,  sir  !  Do  you  dare  to  insi- 
nuate anything  to  the  prejudice  of  the  learning, 
the  assiduity,  the  sound  judgment,  of  gentlemen 

of  such  higli  respectability  as 

Non-lawi^er.- — Indeed,  sir,  I  do  not  dare  do 
any  such  thing.  To  be  sure  I  have  been  in  use 
to  hear  something  "  to  this  or  the  like  purpose 
or  etfect,"  so  long  as  I  have  been  in  use  to  hear 
anything  about  Westminster  Hall,  or  the  Inns  of 
Court,  which  may  now  be  somewhat  above  sixty 
years;  but,  perhaps,  if  applied  to  any  particu- 
lar person,  nothing  of  all  this  would  be  found  to 
be  true  :  and,  if  there  were  any  person  in  particu- 
lar of  whom  I  thought  it  true,  do  you  think  you 
would  catch  me  saying  so  ?  Indeed,  sir,  you 
would  not.  My  business  is  with  genera  and 
species:  to  individuals,  I  make  ray  bow. 

What  makes  the  practice  the  more  valuable, 
in  the  character  of  an  example,  is  the  smallness 
of  the  fee. 

Is  it  credible  that  a  man  in  such  high  office, 
receiving  so  many  thousands  a  year,  bearing  so 
long  a  gown  upon  his  shoulders,  and  so  venera- 
ble a  mass  of  artificial  hair  upon  his  head,  indued 
consequently  with  so  rich  a  stock  of  learning  and 
virtue, — that  a  man  so  gifted  should  ever,  in  any 
single  instance,  be  content  to  do  so  much  mis- 
chief for  a  few  shillings  ?  Is  it  in  the  nature  of 
a  man,  so  to  degrade  himself? 

Whether  in  the  nature  of  a  man,  is  a  problem 

I  leave  to  philosophers.     What  is  certain  is,  that 

I  it  is  in  the  nature  of  an  English  judge.     A  man, 

j  any  man  that  ever  breathed  in  such  high  office, 

do  so  much  mischief  for  a  few  shillings?  And 

thought  and  words,  ihc  ulderman  yielded  auspices.  Yet  the 
■Iderman  had  been  a  lawyer  in  his  day,  and  this  was  in  a 
lar|;e  and  crowded  place.     What  had  it  been  in  a  closet? 
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that  in  the  very  teeth  of  common  sense  and 
common  honesty,  and  without  the  shadow  of  an 
excuse  ?  A  man  ?  Why,  they  all  do  it,  and  for 
a  single  shilling  :  it  is  every  day's  practice :  and 
the  Chancellor  and  the  Master  of  the  Rolls,  their 
superiors,  know  of  their  doing  it,  see  them  doing 
it,  see  them  every  day.  So  far  from  stopping 
it,  did  ever  chancellor,  dead  or  living,  ever  let 
fall  so  much  as  the  slightest  token  of  disappro- 
bation at  the  process  going  forward  perpetually 
under  his. nose?  How  should  he?  What  sense 
is  there  in  expecting  he  should?  Would  you 
have  the  husbandman  turn  iip  his  nose  at  the 
rottenness  of  the  manure  that  is  giving  fertility 
to  his  fields  ?  The  present  shilling  of  the  mas- 
ter is  the  future  shilling  of  the  chancellor. 
As  oflten  as  a  master  dies,  the  chancellor  puts 
into  the  office  whom  he  pleases.  The  10,000/. 
or  15,000/.  a-year  of  the  chancellor,  with  its 
d  cateras^  and  their  et  cateras, — are  not  shillings 
the  stuff  it  is  composed  of  ? 

To  this  most  highly  and  best  rewarded  of 
all  lawyers,  the  value  of  every  office  to  which 
he  has  the  nomination  is  in  the  direct  ratio  of 
the  emolument  it  brings,  and  in  the  inverse  ratio 
of  the  qualifications  it  requires.  The  less  capa- 
city it  requires,  the  more  open  it  leaves  his  choice 
among  his  friends.  The  more  emolument  it 
brings,  the  more  worthy  it  is  of  their  acceptance. 
Not  that  the  situation  of  these  learned  subor- 
dinates has  been  altogether  matter  of  neglect  to 
their  still  more  highly  learned,  and  withal  noble 
and  honourable,  principals.  * 
In  the  district  called  the  Rolls  there  is  a  cha- 

*  So  long  ago  as  in  1734  (18th  March),  there  was 
^Mssemhly  of  chancery  officers,  sitting,  under  the  appella- 
^'ODofajury,  to  enquire  into  the  reasonableness  of  their  own 
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pel,  and  in  that  chapel  a  catechism,  in  i^hich, 
to  the  question — "  Who  is  thy  neighbour  V  the 
answer  is,  the  Master  who  sits  next  to  me. 

Court  of  Chancery,  15th  August  1805.  Sit- 
ting, Lord  Eldon.  Purcell  v.  Macnamara. 
Morning  Chronicle,  Aug.  16. 

Application  for  an  order  to  the  master,  autho- 
rizing him  to  sit  de  die  in  diem,  till  the  accounts 
between  the  parties  were  adjusted. 

''  Lord  Alvanley  had  been  of  opinion  that  the 
master  was  authorized,  and  that  it  was  his  duty, 
without  any  order,  to  exercise  his  discretion  in 
every  case  of  the  kind.  Were  his  lordship  of 
that  opinion,  he  should  think  any  order  unne- 
cessary, and  therefore  improper.  When,  how- 
ever, he  looked  at  the  practice  of  the  court  for 
the  last  twenty-five  years,  and  considered  that 
hundreds  of  orders  of  the  kind  had  been  made 
within  that  period,  he  could  not  persuade  him- 
self that  all  of  them  had  been  granted  for  no 

fees  *.  On  this  subject,  one  of  the  findings  of  this  jury  was, 
tliat,  though  the  recompense  received  by  the  masters  was  not, 
on  the  whole,  an  adequate  one,  yet,  adequate  compensation 
being  made,  those  *'  fees  on  warrants  should  be  taken  away  :*' 
and  that,  this  done,  ^*  rules  should  be  laid  down  for  preveot- 
ing  the  like  consequential  expenses  being  continuea  on  the 
suitors,  after  such  new  regulation." 

In  the  year  1740,  there  existed  a  set  of  commissioners, 
appointed  **  for  taking  a  survey  of  the  offices  of  the  courUt  of 
justice,  throughout  England  and  Wales,  and  enquiring  iBto 
the  fees*' f.  In  the  report  made  by  these  commissioners,  dated 
8th  November  1740,  the  passage  containing  the  opinion  of 
the  jury,  as  above,  is  transcribed. 

Several  times,  at  the  instance  of  the  official  lawyers,  have 
augmentations  been  made  to  the  salary  of  these  subordinate 
judges.  At  no  time  has  the  mouth  of  any  lawyer  been  open- 
ed, to  stop  these  judges  from  the  receipt  of  fees  on  raise 
pretences. 

«  mh  Fin.  Rep.  p.  20. 

t  STth  Fia.  Rep.  p.  56. 
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earthly  purpose,  but  must  suppose,  without  such 
order,  that  the  right  of  the  master  to  do  what 
was  here  required,  did  not  exist.  His  lordship 
therefore  granted  the  order  to  the  master,  sub- 
ject to  the  master's  exercising  his  own  judgment, 
having  obtained  the  power  to  act,  whether  the 
circumstances  of  the  case  rendered  it  necessary 
for  him  to  do  so  every  day  or  not." 

The  practice  of  the  court,  then,  is  so  contrived, 
(if  the  account  thus  given  of  it  be  correct),  pur- 

Eosely  so  contrived,  that  the  master  shall  not 
ave  it  in  his  power  to  make  that  distribution  of 
his  time,  which,  in  the  judgment  of  the  only 
judge,  who,  with  the  power,  has  the  facts  before 
him,  is  conformable  to  the  demands  of  justice. 
By  the  sham  warrants,  with  their  fees,  a  regular 
system  of  delay  is  organized.  But,  from  this 
regular  delay,  by  the  motion  for  the  de  die  in  diem 
with  its  fees,  an  exemption  is  always  ready  to 
be  sold.  And  what  is  it  that  at  this  price  is 
purchased  ?  Not  any  obligation  on  the  subor- 
dinate judge,  but  a  license  only,  and  pro  hdc 
vice  only,  to  do  justice. 

Here,  then,  we  see  a  perpetual  writ  of  injunc- 
tion issued  by  the  superior  judge  of  the  high 
court  to  his  eleven  subordinates,  prohibiting 
them  from  doing  justice.  A  prohibition  on  jus- 
tice :  and  to  what  end  ?  That,  as  often  as  a 
party's  impatience  for  justice  is  too  strong  for 
control,  an  attempt  may  be  made  to  purchase 
it  at  the  expense  of  an  incidental  suit,  carried 
on  by  affidavit  evidence :  a  suit  which,  if  need- 
ful, shall,  for  that  once,  render  it  so  far  possible 
to  do  justice.*    Injustice  established  as  a  rule 

*  Supposing  this  report  and  another  to  be  correct,  two 
things  are  certain  relatively  to  a  conscience  which  may  be 
taken  for  a  sample  of  other  consciences. 
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of  practice,  to  produce  motion  causes  with  their 
fees,  and  such  causes  actually  produced  to  the 
number  of  hundreds  (how  many  hundreds  is  not 
said),  in  the  course  of  five-aiid-twenty  years.* 

One  is,  that,  in  the  perpetual  prohibition  thus  put  upon 
justice,  saving  bought  exceptions,  there  is  nothing  by  which 
the  aensibihty  of  that  delicate  organ  is  affected  by  any  such 
sensation  es  that  of  pain. 

Anotlier  is,  that  either  the  practice  of  the  sham  warrants 
(a  practice  so  well  known  to  every  other  learned  person  who 
knows  anything  about  the  court  and  its  practice)  had  been 
fortunate  enough  to  escape  his  lordship's  notice;  or  that,  in 
the  practice  of  makinp;  delay  on  false  pretences  for  the  sake 
of  fees,  there  is  nothing  capable  of  affording  any  audi  un- 
pleasant sensation  to  ihe  same  lea.rned  conscience. 

Whence  does  this  appear?  From  an  authority  no  less 
exalted  and  irresistible  than  his  lordship's  own  certificate. 
"  1  quit  the  office  I  hold,"  (says  his  lordship's  speech  in  so 
many  words),*  "  I  quit  the  office  I  hold,  without  one  painful 
reflection:  and  I  enjoy  the  grateful  feeling,  that  there  is  no 
suitor  who  can  say  I  have  not  executed  it  conscientiously." 
Most  assuredly  no  suitor,  who  has  read  the  trial  of  Mr  Jus- 
tice Johnson  for  words  said  of  the  noble  and  learned  lord's 
noble  and  learned  friend  and  colleague,  will   say  so  if  he 

There  ore  four  modes  of  defending  innocence,  when 
attacked  by  the  press.  One  is  by  silence;  another  by 
answer;  a  third  by  prosecution  admitting  proof  of  delin- 
'quency;  a  fourth  by  a  mode  of  prosecution  tliat  shall 
I  'Jiteclude  it.  The  latter  is  the  made  chosen  by  English 
judges :  and  then  they  grow  bold  and  say — '  Accuse  me  if 
1  dare.' 

•  Description  of  the  mode  of  proceedings  before  a  master 

in  chancery;  frnm  the  "Apology  for  the  Conduct  of  Mrs 

Teresa  Constaniia  Phillips,"  anno  1761.  vol.  iii.  p.  173—178. 

'  By  means  of   these  subterfuges  and  evasions,  she  was 

'   above  two  years  before  she  was  able  to  get  a  report ;  for 

r   when  a  warrant  was  taken  out,  and  the  parlies  were  to  attend 

'fct  five,  nobody  appeared  till  after  six,  and  then  it  was  either  a 

'message  from  the  counsel  or  the  solicitor,  to  beg  the  master 

would  be  sn  good  as  to  excuse  the  counsfl,  who  had  a  cause 

'ID  chancery,  or  some  other  no-buainess  that  day,  and  could  nut 

possibly  at  lend. 

•  .Morning  Chconi.lc,  F«b.  5lh,  I8W. 
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Such  being  the  pattern  set  at  the  metropdiis, 
it  may  be  imagined  whether  imitation  is  in  dan- 
ger of  being  slack  in  the  shade  of  a  distant 
province. 

'  If  the  counsel  was  ready,  the  solicitor  was  ill,  or  had  a 
cause  elsewhere. 

*  At  other  times,  Mr  W.  would  promise  to  take  a  warrant 
out  for  the  next  attendance,  as  it  came  in  his  turn  ;  and,  if 
he  kept  hia  word,  (which  seldom  happened,  for  he  generally 
chose  to  forget  it),  he  would  take  it  out  three  or  four  days 
later  than  he  agreed  to  do.'  [A  warrant— Here  was  every 
exertion  made  that  could  be  made  to  make  delay :  if,  at  this 
lime,  the  practice  of  taking  out  three  warrants  constantly  for 
three  different  days  to  procure  one  attendance  had  been 
established,  would  not  some  notice  have  been  taken  of  it  ?] 
'  In  fine,  thQS  was  she  played  off  and  amuHcd  by  these  gen« 
tlemen :  it  was  looked  upon  as  a  great  point  gained  if  one 
warrani  in  tix  was  spoken  to ;  and  then  it  was  otiiy  to  go  the 
same  matter  over  and  over  again,  foith  all  the  sophistry  their 
imaginations  could  furnish. 

'  Very  frequently  the  modification  of  a  word  has  been  the 
business  of  a  whole  attendance  ;  for  the  counsers  watch  was 
laid  upon  the  table  by  him,  and  he  took  great  care  never  to 
exceed  a  second  beyond  the  hour. 

'  Though  this  is  a  most  terrible  grievance  to  a  suitor,  can 
it  be  imagined  a  master  will  be  so  infatuated  as  to  discounte- 
nance a  practice  whereon  the  chief  profits  of  his  place  depend  P 
No,  surely. 

*  Then  what  remedy  is  there  left  for  the  party  distressed 
by  these  iniquitous  delays?  Why,  they  must  move  the  court 
by  thm  counsel,  that  the  master  may  expedite  his  report^ 
and  the  parties  attend  de  die  in  diem ;  and  a  motion  of  this 
kiud  is  seldom  or  ever  made  but  you  run  the  risk  of  gaining 
^  master's  displeasure  before  whom  your  question  stands; 
and  no  doubt  that  would  be  looked  upon  as  a  dangerous  pro- 
ceeding; therefore,  this  is  an  evil  without  remedy. 

'  But  at  last,  in  1744,  she  obtained  a  report  in  her  favour, 
after  being  obliged  to  put  in  six  or  seven  different  answers; 
^OT,  if  by  any  chance  there  was  the  word  then  instead  of  than, 
^^ey  blotted  it  out  to  oblige  her  to  put  in  another ,  and  then 
bother   till,   finding  no  possibility  of  cavil,  even  at  a  word, 

VOL.    IV-  ^ 
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On  passing  accounts  before  the  court  of  grand 
sessions  upon  the  Chester  division  of  the  Welch 
circuits,  *'  each  side  is  to  file  its  interrogatories 
with  the  registrar,  and  to  take  out  thixe  warrants, 
for  the  other  side  to  be  present  at  settling  them," 


they  were  obliged  to  give  it  up,  after  two  years  and  some 
months  close  attendance,  and  that  monstrous  expense. 
•  *  However,  that  this  summary  way  of  proceeding  may  not 
give  our  readers  too  high  an  opinion  of  the  law,  they  will  be 
pleased  to  observe,  before  she  went  to  Jamaica,  this  had  been 
above  two  years  referred  to  the  master :  therefore,  from  first 
to  last,  exclusive  of  the  time  she  was  abroad,  this  answer  was 
five  years  attending;  not  that  she  lays  the  blame  upon  the 
master  to  whom  it  was  referred,  for  when  they  at  any  time 
attended,  and  he,  good  old  gentleman,  coula  keep  himself 
awake,  he  endeavoured  all  in  his  power  to  understand  them. 

*  The  master,  she  believes,  was  an  honest  man ;  bat  not 
one  of  those  judges  who,  '  if  he  could  see  light  through  a 
hedge  which  he  was  not  able  to  pass,  would  jump  over  it/ 
[An  expression  of  lord  chancellor  Talbot's  in  this  cause.] 

*'  Mr.  M n's  counsel  and  solicitor  in  this  case  were  his 

neighbours;  and, before  any  warrant  was  to  be  attended,  they 
generally  smoked  a  pipe  together,  and  the  stories  they  told 
him  were  so  very  different  from  what  she  used  to  tell  him 
before  their  faces  the  next  day,  it  perplexed  the  good  old 
gentleman  to  such  a  degree,  that  he  used  to  fall  asleep  for 
relief;  and  when  he  awaked,  made  an  excuse  for  what  he 

called  shutting  his  eyes  to  save  them;  and  Mr.  O ,  (who 

continued  all  the  time  he  was  reposing  still  talking),  would 
gay — ti  Well,  master,  I  believe  you  will  be  of  opinion  that 
this  line  we  have  been  arguing,  viz.  '  And  this  deponent  at 
that  time  lodged  at  the  house  of  Capt.  Burton,  &c.'  should 
stand  thus : — '  And  this  deponent  on  or  about  that  time  was 
a  lodger  at  the  house  of  one  Capt  Burton,'  &c." 

*  Pray,  reader,  observe  how  material  was  this  exception. 

'  *'  I  say,  master,  I  believe  you  will  be  of  opinion  this 
ought  to  be  altered  and  more  explained,  and  therefore  is 
insufficient;  but,  as  it  is  six  o'clock^  we  must  defer  our  other 
objections  till  the  next  warrant." 

'  The  poor  old  gentleman  generally  consented ;  for  it  is 
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(six  notices,  tp  produce  the  effect  of  one),  ^*  else 
on  tlie  third  warrant  the  registrar  proceeds  er 
parte.^'*  August  1789  is  stated  as  the  time  at 
which  this  practice  was  perhaps  instituted, 
more  probably  recognized. 

Yet,  in  that  same  court,  I  the  *' course  of  equity 
proceedings  is  even  more  dilatory  and  prolijc  than 
in  the  high  court  of  chancery  :'^  the  little  Welch 
equity  court  being  a  sort  of  dormouse,  that "  must 
generally  sleep  ten  or  eleven  months  of  the 
year ;"  the  great  high  court  a  sort  of  sloth,  which, 
though  at  its  own  pace,  keeps  on  crawling  al- 
most the  whole  year  round.  Five  or  six  times  as 
much  delay  as  in  the  grand  warehouse  of  delay ; 
and  yet  not  enough  for  the  appetite  of  learned 
travellers,  without  the  extra  portion  attached  to 
the  sham  warrants. 

From  the  same  school,  take  another  specimen 
of  the  art  of  making  business. 

P.  1 14.  "  Where  there  is  a  replication,  there 
must  be  a  publication  [of  the  evidence],  though 

oot  to  be  imagined  an  apothecary  would  be  against  a  repe^ 
tUum: 

Lawyer — Memoirs  of  a  courtezan? — a  pretty  source  to 
draw  from! 

Give  me  a  better,  and  I  draw  from  it.  Is  it  my  fault,  that 
the  transactions  of  a  cell,  where  a  great  part  of  the  property 
of  the  kingdom  is  perpetually  telling  over  a  gridiron,  should 
be  as  perpetually  involved  in  darkness  ?  In  such  a  state  of 
things,  have  not  the  faintest  lights  their  value?  Of  the 
matters  of  fact  there  stated  as  true,  must  not  some  the  most 
material  have  been  in  their  own  nature  matters  of  notoriety? 
With  her  adversary  she  was  at  bitter  enmity :  but,  as  to  the 
state  of  the  law,  and  the  conduct  of  those  by  whom  it  was 
^ministered,  she  had  no  motive  for  representing  it  as  being 
^y  otherwise  than  she  found  it. 

•  Jurisd.  &c.  of  Great  Ses  sions,  p.  124.  Anno  1795, 
t  Preface  to  the  same  work,  p.  xxviii. 
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□0  witness  be  examined  :"  i.e.  though  there  is 
nothing  to  pubhsh.  To  what  end  thus  attack 
impossibility,  and  vanquish  it?  Answer:  That 
the  plaintiff  may  move  (/.  c.  fee  counsel  to 
move)  that  that  which  cannot  be  done  may 
be  done.  Take  the  passage  at  length ;  "  If 
defendant  neglects  to  take  it  out  and  execute 
it,"  [a  commission  for  the  examination  of  wit- 
nesses], "  plaintitt"  may  }ie.ii  circuit,"  (j.  t,  next 
half  year),  "  move  for  publication,  though  no 
witness  be  examined  :  for,  where  is  a  replica- 
tion, there  must  be  a  publication,  though  no 
witness  be  examined."  Here,  too,  we  see  a 
sample  of  equity  logic,  from  the  school  of  Gil- 
bert and  Blackstone.  Take  any  arrangement 
that  comes  uppermost,  the  more  irrational  the 
better, — if  you  want  a  reason  for  it,  write  it  over 
again,  with  a  for  before  it.  The  use  of  such 
logic  is,  to  enable  such  morality  to  pass  with- 
out notice. 

IV.  Sham  notices  called  dinlringases — Exche- 
quer a  delay-shop. 

Exemplification  the  fourth. 

A  corporation,  according  fo  lord  Coke  (who 
was  not  ill  acquainted  with  them),  has  no  con- 
science. Whnt  is  belter,  it  has  commonly  a 
long  purse.  Problem,  how  to  get  the  money 
out  of  it?  Solution  :  Uy  both  these  qualifica- 
tions, it  is  so  much  the  better  disposed  to  the 
purchase  of  that  delay,  of  which  the  court  of 
Exchequer,  as  well  as  the  other  shops,  has  an 
assortment  so  perfectly  at  its  service. 

Is  it  your  misfortune  to  have  a  demand  upon 
a  corporation  ?  You  must  let  off  upon  them 
tliree  writs,  or  three  pair  of  writs,  one  after 
another.     By  the  help  of  these  three  writs,  at 
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the  end  of  about  seven  or  eight  months  the  suit 
is  just  begun,  the  corporation  having  made  what 
is  called  an  appearance,  that  is,  employed  an 
attorney  to  act  for  them,  but  nothing  as  yet 
done.  These  three  writs  are  worth  beyond 
comparison  more  tlian  the  three  warrants ;  but 
then  there  is  an  end  to  the  writs,  which  there 
never  is  to  the  warrants. 

Sum  demanded,  say  2,000/.  The  writ  is  a 
command  to  the  sheriff  to  levy  so  much  money 
at  the  defendant's  expense,  in  the  event  of  his 
not  employing  an  attorney,  as  he  ought.  In 
your  first  writ  you  take  care  that  the  sum  thus 
levied,  or  ordered  to  be  levied,  shall  be  a  sum 
plainly  inferior  to  the  interest  of  the  money  in 
dispute,  for  the  time  which  the  defendant  gains 
by  taking  no  notice :  a  customary  sum  is  40^., 
and  perhaps  there  is  no  other.  Defendant  not 
appearing,  you  are  almost  angry,  and  to  shew 
you  are  in  earnest,  you  fee  counsel  to  move  for 
a  larger  sum,  taking  care  not  to  be  too  hard 
upon  him,  say  20/.  The  same  cause  preserving 
inviolate  on  the  part  of  the  corporation  the 
same  principle  of  passive  disobedience,  you  are 
now  quite  angry ;  and  to  shew  you  are  not  to 
be  trifled  with  any  longer,  you  move  a  second 
time,  get  your  third  distringas,  with  your  50/; 
worth  of  issues,  for  that  is  the  phrase. 

In  Mr  Fowler's  account  of  the  practice  of 
the  Court  of  Exchequer*  (equity  side),  are  to 
be  found  three  original  and  highly  instructive 
cases,  from  which  the  above  instruction  was 
composed.     Corporations  squeezed,    1.  corpo- 

•  I.  198. 
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ration  of  Bridgewater,  2.  East-India  Company, 
and  3.  a  free  grammar  school. 

Average  quantity  of  delay  sold,  between,  half 
a  year  and  a  year ;  after  which  the  cause  was  to 
begin.  Profit  to  the  partnership,  not  discover- 
able. Care  taken  by  the  court  in  each  case  that 
the  amount  of  the  eventual  mulct  on  the  second 
order  should  not  exceed  20/.,  lest  obedience  to 
the  second  order  should  take  away  the  pretence 
for  the  third.  In  two  out  of  the  three  cases,  a 
brace  of  writs  were  let  off  at  a  time. 

Thus  in  the  Exchequer,  equity  side.  But,  at 
common  law,  the  art  of  dealing  with  corpora- 
tions is  not  less  completely  understood ;  The  same 
care  to  avoid  precipitation ;  and  the  same  tender 
caution  not  to  bear  too  hard  upon  the  corpo- 
ration (though  it  has  no  conscience)  a  first  and 
second  time.* 

A  judge,  who,  with  a  wish  to  do  justice,  pos- 
sessed power  suitable,  can  it  be  necessary  to 
ask  what  in  such  a  case  he  would  do?  He 
would  send  for  an  acting  member  of  the  corpo- 
ration, the  directing  head,  the  writing  hand,  or 
any  other,  (what  difficulty  soever  they  might 
find  in  settling  the  matter  among  themselves, 
there  would  be  no  more  difficulty  on  the  part  of 
the  judge  in  dealing  with  them,  than  with  any 
one  of  them  in  his  individual  capacity) ;  and 
what  was  not  done  in  the  Exchequer,  among  so 
many  learned  hands,  in  six  months,  could  be 
done  in  half  as  many  minutes. 

V.  Sham   representations — Scotland — Court 

♦  Sellon  8  Crompton,  I.  217.     II.  76,  77. 
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of  Session   a  delay-shop — Lord  Ordinary  tlie 
shop-keeper. 

Exemphfication  the  fifth. 

In  Scotland,  as  every  body  knows,  no  fewer 
than  fifteen  judges  are  occupied  in  obstructing 
one  another's  decision,  and  trittering  away  one 
another's  responsibility,  all  sitting  in  one  court. 

As  with  most  other  functionaries,  so  with 
judges,  in  the  calculation  of  common  sense,  the. 
chance  of  right  decision  is  (because  responsi- 
bility is)  in  Uie  inverse  ratio  of  the  number;  in 
French  calculation  in  the  direct  ratio :  a  thick 
quarto  volume  of  calculations  is  built  upon  that 
ground.  In  France,  sale  of  offices  (and  amongst 
others  of  judicial  offices)  was  an  object  of  reve- 
nue. Before  she  gave  kings  to  England, — 
drawn  by  necessity,  Scotland  clung  to  France. 
French  law  shews  through  Scotch  law  in  a 
thousand  places. 

Under  this  system  of  obstruction,  lest  suits 
should  get  through  too  fast,  a  sort  of  a  turnpike 
was  contrived,  with  one  of  their  lordships,  in 
quality  of  turnpike  man,  to  stop  the  cause  and 
take  toll  of  the  suitors,  with  the  title  of  Lord 
Ordinary. 

In  no  one  sort  of  cause  is  he  bound  to  give 
any  decision ;  in  some  he  is  not  allowed :  in 
no  cause  is  the  suitor  bound  by  his  decision, 
should  he  have  been  pleased  to  give  one :  in 
some  sort  of  causes,  the  suit,  after  regularly 
going  up,  as  regularly  comes  down  again,  before 
anytibing  can  be  done  in  it. 

The  king  of  France  with  forty  thousand  men 
Went  up  the  hill,  and  then  came  down  again. 

This  privilege  of  not  judging,  does  he  fre- 
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quently  avail  himself  of  it?  This  would  be 
worth  knowing.  If  this  modesty  is  general,  the 
result  is  curious.  Here  is  a  court  ccj^nposed 
of  fifteen  judges,  each  of  them,  by/ his  own 
acknowledgment,  unfit  to  be  a  judge. 

What!  not  take  so  much  as  a  chance  for 
giving  satisfaction  to  the  parties  ?  Impose  upon 
them  purposely  the  most  vexatious  lot  diat 
necessity  can  prescribe  ? 

Supposing  you  to  have  got  a  decision  of  his 
lordship  (cail^  an  interlocutor)  in  your  favour, 
think  you  that  a  guess  can  be  formed  when  the 
cause  will  terminate?  Not  it  indeed.  After 
receiving  a  fortnight's  delay  gratis,*  your  adver- 
sary gives  in  a  representation,  and  then  the  cause 
stops.  Some  time  or  other  comes  a  second 
interlocutor,  adhering  to  the  first :  stop  again  2 
and  so  on  without  end. 

On  each  such  representation,  fee  to  his  lord- 
ship's clerk,  3^. ;  to  the  other  members  of  the 
partnership,  other  fees :  amount  of  each,  and 
number  in  the  whole,  unascertainable. 

Seeing,  in  the  instance  of  masters'  warrants, 
what  the  power  of  one  shilling  was  in  England, 
an  estimate  may  be  formed  of  what  (even  were 
this  all)  the  power  of  three  may  have  been  in 
Scotland. 

Lawyers,  of  all  men,  are  least  given  to  the 
telling  of  tales  out  of  school :  the  quantity  <^ 
abuse  that  transpires  is  as  nothing  in  com- 
parison of  that  which  is  kept  close.  Here  and 
there,  by  a  momentary  fit  of  pique  or  probity » 
an  incident  comes  to  light. 

•  Bell,  VI.  75. 
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ft 

In  the  picture  above  given,  is  the  character 
of  Scotch  justice  injured  ?  Hear  from  her  own 
w^orshippers.  First,  let  us  hear  from  Mr 
Russel  how  the  matter  stood  in  1768.* 

1.  '*  It  is  a  common  device  of  defenders  who 
want  delay,  to  suffer  decreets  to  pass  in  absence 
against  them,  and  then  to  offer  a  representation 
to  the  lord  ordinary,  praying  to  be  heard  in  their 
defence.  By  this  shift,  the  determination  of 
causes  is  greatly  postponed,  and  much  unneces- 
sary trouble  is  given  to  the  lord  ordinary,  in 
reading  representations,  which  contain  nothing 
material  to  the  cause," 

2.  *'  The  party  who  is  dissatisfied  with  an 
interlocutor  must  offer  a  representation  to  the 
lord  ordinary,  praying  an  alteration  of  the  judg- 
ment, within  ten  sederunt  days  [amounting  to 
a  fortnightf]  of  the  signing  of  the  interlocutor ; 
otherwise  the  interlocutor  shall  become  finals 
unless  &c." 

3  **  Representation  against  decreets  entirely 
in  absence,  may  be  permitted  at  any  time,  before 
extracting  the  decreet.''^ 

4.  "  The  lord  ordinary,  after  reading  the  repre- 
sentation, will  either  refuse  the  desire  thereof, 
or  ordain  the  same  to  be  answered  by  the  other 
party ;  either  of  which  shall  keep  the  matter 
open  until  a  new  interlocutor  is  pronounced.  "§ 
[Failing  both,  it  may  thence  be  inferred,  the 
cause  would  be  at  an  end.  A  catastrophe  of 
this  sort,  does  it  ever  happen  ?  If  seldom,  the 
unfrequency  of  it  is  a  proof  of  the  constancy  of  hib 

•  Page  50.  X  Russel,  p.  64. 

t  Bell,  VI.  75.  §  lb.  p.'65. 
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lordship's  vigilance.  How  should  there  be  any 
failure  of  that  virtue?  The  cause  gone,  with  it 
go  the  rcpnsaUaiwm  and  the  fees]. 

5.  "  Every  new  interlocutor  creates  a  fresh 
delay,  as  it  is  competent  to  the  party  who 
thinks  himself  injured  to  offer  a  new  represen- 
tation, within  ten  days  [a  fortnight]  of  the  last 
interlocutor ;  and  there  being  no  limitation  as 
to  the  number  of  representations,  the  occasions 
of  delay  are  infinite,  when  parties  are  litigious."* 

There  being  no  limitation  to  the  number  of 
representations,  there  is  no  limitation  to  the 
number  of  3s.  fees  :  and  there  being  no  limita- 
tion to  the  number  of  his  lordship's  fees,  there 
is  no  limitation  to  the  extent  of  his  lordship's 
patience.  Where  is  the  virtue  that  may  not  be 
taught  by  money  ?  By  money,  English  judges 
are  taught  mendacity :  by  money,  Scotch 
judges  are  taught  patience. 

G.  "  If  the  lord  ordinary,  after  repeated 
representations,  shall  continue  to  adhere  to  his 
former  interlocutor,  the  party  who  complains 
must  either  acquiesce,  or  apply  to  the  lords  in 
the  Inner  House  by  petition." 

This  in  1768.  One  and  thirty  years  after, 
let  us  observe  how  the  matter  stood  in  1799.t 

7.  "  It  is  to  be  regretted,"  says  Mr  Lawrie, 
"  that  there  is  no  general  rule  of  court,  limiting 
representations  in  point  of  number ;  as  z  party 
who  conceives  himself  hurt  by  the  ordinary's 
judgment,  frequently  brings  an  intolerable 
load  of  expense  on  his  opponent,  and  trouble  on 
all  concerned."    The  party?  Is  he  the  author 

t  Lawiic,  p.  91, 
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of  the  mischief?  What  is  the  judge  about  all 
this  while  ? 

8.  "  Sometimes/'  says  he  again,  **  in  order 
to  accelerate  the  final  decision,  and  save  trouble 
and  expense  to  the  parties,  the  lord  ordinary 
declares  in  his  interlocutor  [inexorable  justice!] 
that  he  will  receive  no  more  representations  ;  in 
which  case,  if  the  party  be  dissatisfied  with  the 
judgment,  he  ought  to  apply  for  redress  to 
the  Inner-house.  In  practice,  however,  such 
declaration  is  too  often  disregarded  [amiable 
weakness !],  more  representations  being  given  in 
notwithstanding  the  prohibition,  by  which  means 
the  salutary  ends  which  the  judge  has  in  view 
are  often  entirely  disappointed."  Thus  it  is, 
that,  under  the  fee-gathering  system,  the  virtue 
of  judges  is  continually  set  at  nought  by  the 
wickedness  of  suitors. 

Observe,  that,  to  prevent  the  mischief  alto- 
gether, all  that  his  lordship  has  to  do  is  to 
abstain  from  violating  his  own  solemn  engage- 
ments; that  to  this  purpose  no  positive  act 
whatever  is  necessary ;  for  that,  if  his  perfidy 
slumbers  but  for  a  moment,  the  cause  with  its 
fees  are  at  an  end.  All  that  he  has  to  do  is,  to 
abstain  from  travelling  any  further  in  that  track 
of  corruption,  into  which  perhaps  in  no  other 
country,  certainly  not  in  England,  has  any 
judge  the  effrontery  so  much  as  to  make  a  foot- 
step. . 

Of  the  statement  thus  given  by  the  institu- 

tionalist,  one  is  at  a  loss  to  know  what  to  think* 

Is  it  serious?   Is  it  irony?   Is  he  a  party  to 

the  hypocrisy,  or  a  dupe  to  it? 

The  fee  which  is  treble  to  that  by  which  the 
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probity  of  English  masters  in  chancery  has 
been  so  long  subdued,  is  far  (I  have  already 
observed)  from  being  the  whole  of  the  force  by 
which  that  of  the  Scotch  judges  has  been  kept 
in  the  state  we  see.  As  to  making  out  a  com- 
plete account  of  it,  I  have  already  acknowledged 
the  impracticability  of  it.  The  greater  the 
number  of  shillings,  the  more  irresistible  the 
temptation,  the  better  the  excuse  :  let  us  pick  up 
a  few  more. 

'J.  "  If  the  representation  be  ordered  to  be 
answered  at  the  bar,  it  is  the  business  of  tlie 
other  party  to  enrol  the  cause  in  the  ordinary's 

first  hand-roll* To  his   lordship's  clerk,  for 

every  enrolment  in  the  hand-roll,  fee3.y.-|- 

10.  "But,  iftlie  order  be  simply  to  answer 
the  representation,  which  is  the  moat  usual 
deliverance,  the  other  party  must  give  in  a 
written  answer,  within  the  time  limited  by  the 
interlocutor,  if  any  time  be  specified. ":|;  At 
giving  in  this  "  answer,"  or  "  any  other  paper 
in  a  cause,  appointed  by  the  lord  ordinary,"  fee 
to  his  lordship's  clerk,  3,^.'"^ 

Let  us  now  hear  Mr  Bell,  official  lecturer  on 
conveyancing,  in  his  System  of  Deeds,  vol.  vi, 
exhibiting  instruments  of  procedure. 

"  When  a  judgment  is  pronounced  by  the 
lord  ordinary,  the  cause  must  then  proceed  as 
before,  by  representation  and  petition ;  but 
where  memorials  or  informations  are  appointed 
to  be  given  in,  it  will  most  probably  happen, 
that  the  one  party  is  more  anxious  than  the 

"  Lawrie.p.  90.  I  lb.  p.  fl. 

t  lb.  p.  3B3.  k  llj-  P-  ^8^- 
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other  to  bring  the  cause  to  a  conclusion :"  (i.  e. 
the  plaintiff  to  receive  his  money,  than  the 
defendant  to  part  with  it)  *'  and  of  course  to  force 
in  the  memorial,  or  information.  This  is  to  be 
done  only  by  preparing  the  memorial,  on  the 
part  of  the  client,  and  by  enrolling  the  cause, 
and  praying  the  lord  ordinary  to  appoint  the 
opposite  party  to  lodge  their  memorial.  The 
lord  ordinary  will,  of  course,  renew  the  order 
against  next  calling;  but  in  all  probability, 
several  such  enrolments  [value  of  each,  3^.]  will 
take  place  before  tlie  order  be  made  peremptory, 
or  under  a  fine.  In  short,  this  is  a  situation  in 
which  it  is  almost  impossible  to  force  forward 
the  cause :  the  only  remedy  you  have,  is  by 
constant  enrolment^  [application  of  3^.  fees  in  that 
shape],  and  by  strong  representations  [applica- 
tion of  similar  fees  in  that  other  shape]  to  the 
lord  ordinary  of  the  necessity  of  dispatch,  to 
obtain  an  order  that  will  force  in  the  paper 
called  for :"  (and  with  it  a  last  3^.  fee). 

The  judge  takes  payment  for  making  delay: 
and  the  more  delay  he  makes  the  oftener  he  is 
paid  :  and  to  this  traffic  there  are  no  limits.  Is 
it  to  be  woiKlered  at  that  Scotch  suits  are  longer 
still  than  English  ones  ? 

Compare  this  case  with  the  preceding  one : 
between  them  the  partnership  have  a  dilemma, 
and  such  a  one,  that  on  one  or  other  horn  they 
are  sure  to  catch  you.  Is  it  delay  you  want  to 
buy?  There  it  is  for  you  and  welcome,  at  a 
fixed  price :  is  it  dispatch  you  want?  there  is 
delay  for  you  instead  of  it.  The  higher  you  pay 
for  your  dispatch,  the  more  delay  you  have  for 
your  money  :  and  so  it  goes  on,  till  shame  or  fear 
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cries  out  to  them,  The  measure  is  full :  it  is 
time  to  be  in  earnest. 

A  pretty  task  is  that  allotted  to  the  suitor  ! 
to  ply  the  judge  with  fees  till  his  lordship  is 
tired  of  receiving  them  ! 

Two  courts,  through  which  almost  every  cause 
(at  least  every  cause  worth  retaining)  is  doomed 
to  travel:  one  in  which  his  single  lordship 
would  uot  get  on  if  he  could  :  the  other  in  which 
their  whole  lordships  could  not  get  on  if  they 
would. 

It  is  not  enough  for  them  to  be  themselves 
delayers  :  they  must  moreover  be  the  cause  of 
delay  in  other  men. 

Scotland  is  fortunate  enough  to  be  provided 
with  a  system  of  local  courts,  competent. to  the 
task  of  rendering  prompt  and  unexpensive 
justice  to  every  man  at  his  own  home  ;  viifortit- 
mite  enough  to  see,  in  the  two  so  closely  inter- 
twined branches  of  tins  supreme  court,  the 
power  and  the  will  to  nip  in  the  bud  that  inci- 
pient advantage.  Of  their  joint  activity,  no 
inconsiderable  portion  is  employed  in  paralysing 
the  salutary  action  of  the  inferior  courts. 

One  merit  which,  in  comparison  of  English, 
is  peculiar  to  Scotch  lawyers,- — they  do  not 
plaster  over  the  foulness  of  their  system  with 
eulogistic  daubings.  They  acknowledge,  at 
least  there  are  some  among  them  that  acknow- 
ledge, their  need  of  amendment.  Such  is  their 
humility,  they  are  willing  to  draw  it  from  the 
fountain  that  flows  on  the  other  side  of  the 
Tweed :  and  their  southern  brethren,  such  is 
their  liberality,  are  ready  with  their  ink  to  blanch 
the  northern  ebony. 
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When  abuse  is  the  plant,  the  pruning-knife, 
not  the  pick-axe,  is  the  instrument  employed 
by  jurisprudential  husbandry. 

When  you  see  the  lawyer  bustling,  and  a 
twig  or  two  cut  off,  be  sure  that  the  patience  of 
the  non-lawyer  is  exhausted,  or  threatens  soon 
to  be. 

Once  in  half  a  century  or  so,  the  legislator 
awakes  from  his  trance,  and  then  something  is 
to  be  done.  At  other  times,  his  dealing  with 
the  m?n  of  law  is  that  of  the  young  spendthrift 
heir  with  his  steward  or  his  wine  merchant. 
-  *  The  fellovir  is  a  rogue,  and  cheats  me,  but 
rather  than  be  at  the  pains  of  overhauling  his 
account,  I'll  e'en  set  my  name  to  it  as  usual,  and 
there  is  an  end  of  it." 

The  real  nature  of  the  representation  trade, 
was  it  a  secret  to  the  traders  ?  Without  staying 
for  the  answer  of  common  sense,  let  us  look  to 
history.  In  a  particular  case  specified,  so 
long  ago  as  in  1 756,  representations  were  for- 
bidden.* In  this  case,  they  were  taken  away 
altogether.  In  other  cases,  Mr  Russel,  Avho 
ever  and  anon  is  a  reformer,  suggested  that  the 
number  of  them  be  limited.  Limit  the  number 
of  representations.  When  you  have  done  that, 
reduce  the  number  of  masters'  warrants  from 
three  to  two  :  or  the  number  of  common  bail  or 
of  pledges  of  prosecution  from  two  to  one.f 
Discard  poor  Mr  Doe,  and  leave  his  friend  Mr 
Roe  to  pine  in  solitude.  Such  are  the  reforms 
of  lawyers ! 

•  Russel,  66.     17  Jan.  1756. 

t  Coromon  bail,  or  sham  bail ;  fictitiouH  persons,  whom  an 
English  ju<}ge,  on  receiving  a  fee,  gives  to  a  creditor  for  Us 

security. 
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Ask  an  English  judge  how  many  representa- 
tions he  thinks  ought  to  be  allowed  ?  or  (what 
to  him  is  the  same  question)  how  many  his  law 
allows  ?  He  will  answer  you,  when  a  Scotch 
judge  has  informed  you,  how  many  common  bail, 
or  how  many  pledges  of  prosecution  he  looks 
upon  as  necessary. 

What  is  above  is  but  a  sample.  Let  it  not  be 
imagined  that  the  above  manifestations  of  the 
influence  of  the  principle  of  corruption  are  all 
that  could  be  found  ;  let  it  not  be  imagined  that 
they  are  the  hundredth  part ;  let  it  not  be  ima- 
gined that  ihey  are  even  the  grossest  manifes- 
tations. Why  then  employed  to  the  exclusion 
of  others?  Partly  by  accident;  for  the  labour 
of  a  complete  survey  would  have  been  too  great ; 
partly  as  being  more  intelligible. 

Ransack  the  whole  system  of  procedure — 
travel  through  it  from  beginning  to  end — you 
will  find  it  throughout  of  the  same  complexion, 
owing  its  birth  to  the  same  causes. 

Maximum  of  profit  to  the  partnership,  the 
main  and  constant  end  ;  maximum  of  ease,  the 
collateral  end.  Minimum  of  expense,  delay, 
and  vexation  to  the  suitor,  the  pretended,  maxi- 
mum the  real,  object,  pursued  in  the  charac- 
ter of  an  intermediate  object,  conducive  to  the 
main  end.  Misdecision  and  failure  of  justice 
knowingly  produced,  not  for  their  own  sake, 
nor  therefore  constantly,  but  whenever  they 
presented  themselves  as  conducive  to  the  above 
intermediate  end,  and  thence  onwards  to  the 
ultimate.  The  ends  of  justice,  the  true  and  legi- 
timate ends  of  judicature,  pursued  so  far,  and 
so  far  only,  as  seems  necessary  to  keep  the  peo- 
ple,  in  the  character  of  suitors,   in   a  state  of 
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patience,  and  keep  the  talons  of  depredation 
covered  by  the  cloak  of  justice. 

Such  being  the  interest, — such  the  wishes  and 
endeavours  generated  by  these  interests,  what 
were  the  means  employed  by  them  ?  It  remains 
that  an  answer  be  given  to  that  question,  by  a 
brief  indication  of  the  principal  devices  employed 
by  the  fee-gathering  system,  for  the  attainment 
of  these  ends. 


VOL.    IV. 
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CHAPTER  V. 


LIST  OF  THE  DEVICES  EMPLOYED  UNDER  THE 
FEE-GATHERING  SYSTEM,  FOR  PROMOTING 
THE  ENDS  OF  ESTABLISHED  JUDICATURE,  AT 
THE    EXPENSE    OF    THE  ENDS  OF  JUSTICE. 


Thus  much  as  to  the  sinister  interest  operating 
on  judges,  under  the  existing  system  of  proce- 
dure; and  the  ends  pursued  in  consequence, 
the  actual  ends  of  judicature,  not  coinciding 
with,  but  opposite  to,  the  ends  of  justice. 

In  the  pursuit  of  these  ends,  a  variety  of 
devices  have  been  employed.  It  may  be  of  use 
to  bring  to  view  a  list,  or  at  least  a  sample,  of 
these  devices  ;  the  rather,  since  at  the  head  of 
the  list  it  will  be  necessary  to  place  an  instance 
of  exclusion ;  a  sweeping  operation  in  which 
evidence,  and  of  the  best  and  most  necessary 
sort,  is  comprehended ;  evidence,  which  in  most 
cases  constitutes  the  most  instructive  part  of 
the  whole  mass. 

There  will  be  a  convenience  in  seeing  the  list 
of  these  engines  of  iniquity  in  one  view.     For 
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enabling  the  reader  to  enter  into  the  conception 
of  them,  a  variety  of  expressions  have  been  em- 
ployed. Where  one  fails,  another  may  answer 
the  purpose.  Not  having  been  noticed,  at  least 
sufficiently  noticed,  they  have  never  as  yet 
been  named. 

1 .  Exclusion  of  the  parties  from  the  presence 
of  the  judge — parties  not  heard— decision  given 
without  hearing  the  parties — audience  refused 
to  suitors,  either  throughout  the  cause,  or  till 
the  end  of  it. 

2.  Tribunals  out  of  reach — the  county  courts 
swallowed  up  by  the  metropolitan  courts. 

3.  Sittings  interrupted,  interrupted  by  long 
and  fixed  intervals  :  terms  —  circuits  —  days 
fixed  for  each  step  in  a  cause. 

4.  Operations  without  thought — decisions 
pronounced,  judgments,  rules,  orders,  delivered, 
by  subordinate  officers,  without  the  privity  of 
the  judge.  Judicature  upon  mechanical  prin- 
ciples— ^principle  of  mechanical  judicature. 

5.  Decision  without  evidence,  or  on  evidence 
delivered  in  under  a  mendacitylicence — under  a 
general  licence  given  by  the  judge  for  the  ad- 
missicm  oi  false  evidence. 

6.  Pleading,  and  more  especially  special 
pleading. 

7.  Rinciple  of  nullification  —  decision  on 
grounds  foreign  to  Uie  merits— decision  by  quirks 
ud  quibbles. 

8.  Principle  of  fiction,  in  all  its  various^ 
branches-^tne  habit  of  gyring  from  the  bench 
lies  for  reasons — of  telling  lies  to  entrap  -and 
fleece  the  parties — of  encouraging  parties  to  tell 
lies~ofaMnpelUng  parties  to  tell  Hes— of  punish- 
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iiig  parties  for  not  telling  lies— of  eiicouvaging 
jurors,  and  even  compelling  Ihein  by  torture,  to 
commit  perjury, 

0.  Principle  of  jargon,  jargonization,  or  tech- 
nical language — perversion  of  language  to  the 
purpose  of  securing  ignorance  and  misconcep- 
tion of  the  law,  on  the  part  of  the  people — set- 
ting and  keeping  up  a  cant  or  flash  language,  to 
serve  the  ends  of  judicature. 

10.  Double  fountain  principle. 

11.  Eulogization,  puffing  of  jurisprudential 
law. 

12.  Multiplication  of  offices. 

On  the  subject  of  the  several  articles  compri- 
zed in  this  list,  several  observations,  applicable 
to  them  in  common,  present  themselves  as 
having  a  claim  to  notice. 

1 .  There  is  not  one  of  them  that  has  any 
plaoe  in  any  of  the  courts  above  distinguished 
by  the  name  of  courts  of  natural  procedure. 

2.  There  is  not  one  of  them  that  has  not  place, 
in  the  several  courts  above  distinguished  by  the 
name  of  courts  of  technical  procedure, 

3.  They  consequently  form  so  many  charac- 
teristic differences,  by  which,  on  the  one  hand 
the  courts  of  natural  procedure,  on  the  other 
hand  the  courts  of  technical  procedure,  maybe 
distinguished  from  each  other. 

4.  In  proportion  as  the  institution  of  them 
respectively  is  found  to  be  repugnant  to  the 
several  ends  of  justice,  one,  more,  or  all  of  them 
together,  (which,  in  the  case  of  every  one  of  these 
devices,  will  be  found  to  be  actually  the  case), 
they  will  serve  to  bring  to  view  and  demonstrate 
the  existence  of  so  many  virtues  in  the  natural. 
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50  many  vices  in  the  technical  system  ;  charac- 
terizing the  natural  system  by  their  absence,  the 
technical  system  by  their  presence  : — so  many 
vices,  and  (as  being  the  result  and  product  of 
g^eat  labour,  carried  on  by  generation  after  gene-' 
ration,  from  age  to  age,  and  under  the  impulse 
of  a  sinister  interest  created  by  the  4ee-gather- 
ing  system)  so  many  abuses. 

5.  They  will  form  so  many  topics  for  the 
exercise  of  the  ingenuity  and  eloquence  of  the 
advocates  of  the  technical  system ;  for  the  pro- 
fessional advocate,  the  official  judge,  the  official 
lecturer  or  general  institutionalist,  the  unofficial 
compiler  or  particular  institutionalist.  Under 
each  head,  a  perpetual  invitation  is  given  to  all 
these  learned  persons.  In  any  court  of  natural' 
procedure  has  it  any  place  ?  Of  the  courts  of 
technical  procedure,  is  there  any  one  in  which 
it  has  not  a  place  ?  Is  it  not  more  or  less  condu- 
cive to  the  mischief  opposite  at  least  to  some 
one  of  the  ends  of  justice, — delay  or  expense,  for 
example,  or  both  ?  Can  you  make  it  appear  that, 
to  any  other  of  the  ends  of  justice,  it  is  in  any 
preponderant  degree,  or  so  much  as  in  any  de- 
gree, conducive  ?  Here  is  so  much  delay  from  it : 
here  is  so  much  expense  from  it ;  here  is  so 
much  vexation  from  it : — now,  where  is  the  use 
cfit? 

In  this  plain  speech — not  too  plain  fpr  the 
plainest  man  to  put  or  to  comprehend — they  will 
feel  the  spear  ot  Ithuriel :  touch  them  with  it, 
one  after  another,  the  unclean  spirit  will  stand 

confessed. 

Of  these,  there  are  few  which  have  not  place 
in  common,  in  every  civilized  country  in  which 
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the  technical  system  is  established ;  that  is,  in 
every  civilized  country  on  the  face  of  the  globe. 

Of  the  whole  list  of  them,  however,  no  incon- 
siderable part  will  be  found  peculiar,  either  in 
toto  or  in  degree,  to  that  modification  of  it 
which  is  established  in  England  :  some  articles 
peculiar  in  Mo ;  many  more  peculiar  in  respect 
of  the  degree  in  which  they  have  place  in  this 
country,  as  compared  with  others. 

Devices  peculiar  in  toto,  are, — 1.  the  distinc- 
tion between  law  courts  and  equity  courts  ;  2. 
the  habit  of  eulogisung  jurisprudential  law  at  the 
expense  of  statutory,  sham  law  at  the  expense 
of  real. 

Under  the  head  of  devices  peculiar  in  degree, 
will  be  found,  perhaps  more,  at  any  rate  the 
following:  viz. 

1.  Tribunals  out  of  reach. 

2.  Sittings  at  long  and  fixed  intervals. 

3.  Principle  and  practice  of  nullification. 

4.  Jargon,  under  its  several  modifications. 
6.  Fiction,  or  mendacious  reasons. 

6.  The  use  made  of  the  double  fountain  prin- 
ciple. 

7.  Motion  business ;  including  the  business 
of  incidental  motions,  original  motions,  and 
motions  of  course. 
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CHAPTER  VI. 

FIRST    DEVICE — EXCLUSION     OF    THE    PARTIES 
FROM    THE   PRESENCE    OF   THE   JUDGE. 

Section  l.^—Midchiefs  of  the  escltmon. 

In  the  exclusion  put  upon  the  parties  may  be. 
seen  the  master-device,  the  sine  qud  non  of  the 
whole  system.  To  this,  as  to  the  centre,  may  all 
the  others  be  referred:  their  office  being,  in 
each  instance,  to  give  either  birth,  continuance, 
or  effect  to  it. 

By  exclusion  of  the  parties  from  the  presence 
of  the  judge,  must  here  be  understood  exclusion 
of  their  sdlegations,  in  the.  character  of  testi- 
mony, applicable  to  the  purpose  of  grounding  a 
de^cision,.  giving  termination  to  the  suit^  An 
express  exclusion  put  upon  their  persons  would 
have  been  too  flagrantly  odious,  and  more  than 
was  necessary  to  the  purpose.  It  was  done  by 
so  ordering  matters  that  a  party  should  have 
nothing  at  all  to  gain  by  attendance,  while  he 
had  as  much  as  possible  to  suffer  and  to  lose. 
Nothing  at  all  to  gain ;  when  he  could  neitheiti 
gain  credit  for  any  testimony  of  his  own,  nor 
extract  any  testimony  from  the  lips  of  his  anta« 
ponjst,  nor  so  much  as  comprehend,  through  the 
jargon  in  which  it  had  for  this  purpose  been 
enveloped,     what    had    been    done,    or    was 
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intended  lo  be  done.  Much  to  suffer;  partly 
from  the  natural  causes  of  Yexatiou,  expence, 
and  delay,  the  unavoidable  concomitants  of 
judiciaJ  attendance :  but  a  great  deal  more  by 
the  arrangements  that  had  been  established  for 
the  purpose  of  wearing  out  his  patience,  ren- 
dering the  burden  of  attendance  intolerable,  and 
thus  forcing  him  into  the  arms  of  the  partners 
and  dependants  of  the  judge,  the  professional 
substitutes  and  assistants.' 

It  is  in  virtue  of  this  commanding  feature, 
that  a  glance,  however  rapid,  over  the  whole 
expanse  of  the  technical  system,  became  so 
indispensable  a  part  of  the  present  work . 
Exclusion  of  parties  is  exclusion  of  witnesses  : 
of  the  persons  in  whose  instance  an  acquaint- 
ance more  or  less  intimate  with  the  mass  of 
facts  pertaining  to  the  cause,  or  at  least  with 
some  of  them,  is  matter  of  course  ;  and  that 
acquaintance  frequently  most  intimate,  not 
unfrequently  peculiar,  the  cause  affording  no 
other  witnesses. 

Under  the  technical  system  the  ends  of  judi- 
cature being  throughout  in  opposition  to  the 
ends  of  justice  ;  to  bring  to  view  the  several 
ways  in  which  the  appearance  of  the  parties  in 
the  presence  of  one  another  and  of  the  judge,  or 

•  Add  to  which,  that  the  practice  of  committing  to  writing 
whatsoever  was  said  by  either  of  the  parties, — ibis  practice 
when  once  established,  (which  it  was  not,  nor  well  could  be, 
but  by  degrees)  superseded,  as  of  course,  the  demand  and 
occasion  for  oral  intercourse,  la  one  instance,  perhaps,  out 
of  twenty,  the  demand  for  writing  would  present  itself:  under 
favour  of  the  pretence  afforded  by  this  one  instance,  the 
purchase  of  written  paper  was  forced  upon  the  parlies  in  the 
nineteen  other  instances  in  which  it  was  useless  or  unneces- 
tary. 
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(where  that  cannot  be)  at  any  rate  of  the  judge, 
is  subservient  to  the  ends  of  justice,  is  to  shew 
in  other  veords  the  several  ways  in  which  it  is 
adverse  to  the  ends  of  judicature.  So  many 
services  which  it  is  in  the  nature  of  this  meeting 
to  render  to  justice,  so  many  considerations  by 
which  the  authors  of  the  technical  system  were 
called  upon  to  oppose  an  inexorable  bar  to  it  at 
any  price  :  as  also,  on  the  other  hand,  so  many 
considerations  by  which  the  legislator,  in  pro- 
portion as  justice  is  the  object  of  his  regard, 
will  feel  himself  called  upon  to  rid  the  country 
of  a  system  by  which  the  dictates- of  justice  are 
thus  trodden  uhder  foot. 

In  the  most  common  and  natural  state  of 
things,  both  suitors  will  (at  least  in  the  outset 
of  the  cause)  find  themselves  together  in  the 
presence  of  the  judge.  What  other  arrange- 
ment so  natural?  Whom  should  the  judge 
hear,  if  not  the  parties  ?  And  if  either,  why  not 
the  other,  and  (were  it  only  that  time  may  not 
be  wasted)  at  the  same  time  ?  In  this  case  the 
meeting  is  tripartite :  parties  to  it,  the  two  suitors, 
(the  plaintifi^,  the  defendant)  and  the  judge:' 
tripartite,  taking  the  judge  into  the  account; 
bipartite  and  reciprocal,  as  between  the  suitors.* 

Cases,  however,  are  not  wanting,  in  which, 
either  in  a  physical  or  in  a  prudential  sense,  the 
reciprocity  is  impracticable :  then  comes  a 
meeting  bipartite,  a  hearing  e^r  parte. 

When  the  party  is  not  present,  his  presence 
may  either  remam  altogether  unsupplied,  or 
supplied  (in  so  far  as  it  is  capable  thus  to  be 

•  For  the  sake  of  simplicity,  the  case  which  aflbrds  divers 
parties  on  one  side,  or  on  each  side,  is  here  passed  oyer. 
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supplied)  by  an  agent  or  substitute,  private,* 
or  professional  ,t  or  both. 

In  the  character  of  a  party,  the  suitor  (if  he 
be  present)  appears  necessarily  and  of  course ; 
in  the  character  of  a  witness,  he  may  appear  or 
not,  as  it  may  happen  :  according  as  it  happens 
or  not  that  a  fact  or  facts,  having  an  influence 
on  the  fate  of  the  suit,  had  or  had  not  fallen 
under  his  cognizance. 

Saving  always  the  case  of  impracticability, 
physical  or  prudential, — ^justice  presents  a 
constant  demand  for  the  presence  of  each  suitor, 
on  two  opposite  accounts :  on  his  own  account, 
that,  of  the  facts,  arguments,  and  demands,  which 
the  cause  is  susceptible  of,  and  he  capable  of 
adducing,  such  part  may  be  brought  forward 
as  tend  in  favour  of  his  side  of  it ;  on  the  account 
of  his  adversary,  that  the  adversary  may  on  his 
part  be  in  possession  of  his  share  of  the  same 
advantages. 

In  the  character  of  a  witness,  the  suitor  may 
present  himself  either  as  an  immediate,  or  as  a 
non-immediate  witness.  If  as  a  non-immediate 
witness,  it  will  then  be  merely  as  giving  indica- 
tion of  some  other  source  of  evidence,  real, 
oral,  or  written  :  some  hehig,  whether  belonging 
to  the  class  of  persons  or  of  things,  from  whom, 
or  from  which,  evidence  fit  to  serve  in  the  cha- 
racter oi  immediate,  or  say  ttUimately-employable, 
evidence,  may  {it  is  supposed)  be  extracted. 

In  any  case,  the  supposed  ulterior  source  of 
evidence  thus  referred  to  may  either  be  determi- 

'  Husband,  Ritlier,  guardian,  private  friend, 
t  Attorney,  or  advocate,  or  both,  or  (as  in  America)  both 
in  one. 
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vaiCf  known  to  the  suitor  as  qualified  to  serve 
in  that  character,  or  hypothetical  and  indeterm* 
note.  From  what,  of  nis  own  knowledge,  he 
knows  of  the  nature  of  the  case,  taking  into 
account  the  circumstance  of  place  and  time, 
be  supposes  (with  a  degree  of  persuasion  more 
or  less  intense)  that,  from  a  person  or  a  thing  tsi 
such  or  such  a  description,  evidence  pertinent 
to  the  cause  in  hand  may  be  to  be  obtiuned. 

Presenting  himself  or  presented  m  the  cha- 
racter of  a  witness ;  the  facts  which  a  party  will 
be  most  ready  and  most  sure  to  bring  to  light 
will  be  such  facts  as  (in  his  view  of  the  matter) 

fromise  to  be  of  service  to  his  side  of  the  cause, 
n  respect  of  these,  his  evidence  is  self-serving, 
and  will  naturally  be  spontaneous.  Facts  seen 
to  be  <^  the  opposite  tendency,  if  they  come  out 
at  all,  will  scarcely  come  out  but  on  demand 
made  by  the  adverse  party  or  the  judge :  in  a 
word,  but  by  intetTogataries :  in  respect  of  these 
his  evidence  will  be  self-disserving.* 

*  Attendance  of  parties  is  one  thing,  exclusion  of  pro- 
fetlional  assistants  another  thing.  Care  should  be  taken 
not  to  coniband  the  two  arrangements,  or  to  regard  the  one 
as  a  necessary  consequence  of  the  other. 

In  the  greater,  the  far  greater,  number  of  suits,  (under- 
stand individual  suits,  not  sorts  of  suits),  professional 
usistance  will  be  needless;  and,  if  needless,  of  course 
mincfaievons.  But  some  there  will  always  be,  in  which  the 
exclusion  of  professional  assistance  mignt  be  the  exclusion 
of  justice.  Various  are  the  deficiencies,  the  natural  defi- 
ciencies, any  of  which  may  be  sufficient  to  prevent  the  suitor 
from  doing  justice  to  his  own  cause.  Minority,  superannua- 
tion, mental  infirmity  in  any  shape:  regard  being  always 
^d  to  the  quantity  and  qusdity  of  mental  qualification,  the 
demand  for  which  is  presented  b^  the  nature  of  the  case, 
'f  gratuitous  assistance,  the  fruit  of  natural  relationship  or 
of  any  other  source  of  sympathy,  be  forthcoming,  and  that 
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1.  Facienda  by  the  plainttfl'.  Functions,  for 
the  performance  of  which  the  presence  of  the 
plaintiiTis  or  may  be  requisite. 

1.  To  state  the  nature  of  his  demand:  i.e. 
what  the  nature  is  of  the  service  which,  at  the 
charge  of  the  defendant,  (in  virtue  of  the  autho- 
rity supposed  to  be  given  to  him  by  the  law), 
he  demands  at  the  hands  of  the  judge:  ex.gr. 
in  criminali,  infliction  of  pumshment  on  the  de- 
fendant; vt  tion  criminali,  (and,  in  so  far  as 
satisfactian  is  concerned,  in  criminali),  transfe- 
rence of  the  matter  of  wealth  in  any  shape,  (an 
individual  thing,  immoveable  or  moveable,  a 
■sum  of  money  liquidated  or  to  be  liquidated), 
from  the  possession  of  the  defendant  into  that  of 
the  plaintiff,  &c.  &c. 

2.  To  state  on  what  title  such  demand  is 
grounded,  viz.  in  point  of  law  :  e.r.  gr.  delin- 
quency, contract,  succession,  &c.  &c.  referring  to 
the  tenor  of  the  law,  where  there  exists  a  law, 
i.e.  to  the  words  of  the  statute,  where  there 
exists  a  statute :    in   other  words,  where    the 

competent  to  the  task,  so  much  the  better  :  if  not,  the  assUt- 
■nee  or  strangers  must  be  obtained,  upon  the  only  terms  on 
which  the  assistance  of  a  stninger  con  be  made  sure  of:  or, 
the  lamb  being  opposed  to  the  wolf,  and  without  a  she[>- 
herd,  the  conBe<iufnce  is  obvious. 

The  zeal  of  the  juilg^e.  the  unfeed  judge  {it  maybe  said), 
ought  to  be  such  as  to  render  the  assistance  of  the  hireling 
needless,  II  ought  to  be,  true:  but  ivill  it  ^  Choose  and 
manage  your  judges  as  you  will,  can  yon  be  sure  of  its  being 
so,  and  in  every  iuslance?  If  not,  saying  ihat  it  ought  to 
be  is  not  a  reason,  not  an  argument  applying  to  the  (jues- 
tlon,  but  a  departure  from  it. 

What  if  the  judge  be  not  merely  negligent,  but  (by  the 
influence  of  sinister  interest)  positively  and  actively  partial  ? 
Sui'h  ihiugs  have  been,  and  therefore  ought  never  to  remain 
unprovided  against,  a?  if  they  were  impossible. 
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legislator  has  rendered  it  possible  for  the  sub- 
ject to  be  apprized  of,  and  to  observe,  the  law, 
for  the  non-observance  of  which  he  is  doomed 
to  suffer. 

3.  To  state  what  the  fads  are,  which,  to  his 
knowledge  in  the  character  of  an  immediate 
witness,  or  to  his  belief  in  the  character  of  a 
non-immediate  witness,  have  taken  place :  they 
being  such  as,  in  virtue  of  such  law,  have  given 
to  him  such  liis  title  to  such  service :  events  or 
other  facts  investitive,  or  say  collative, — having 
the  effect  of  investing  him  with,  or  conferring 
upon  him,  such  his  title  to  such  service.* 

4.  To  state  the  grounds  of  his  persuasion 
respecting  the  existence  of  such  collative  or 
investitive  facts  :  whether  they  be  his  own  per- 
ceptions, or  the  supposed  perceptions  of  any 
and  what  other  persons,  or  whether  they  are 
composed  of  other  information,  in  the  shape  of 
real  or  written  evidence :  and,  in  his  own  in- 
stance, to  make  known,  if  necessary,  whether 
the  facts  so  perceived  by  him  were  the  very 
facts  themselves  that  are  in-  question,  (as  in 
case  of  direct  evidence),  or  other  facts  regarded 
as  evidentiary  of  them  :  as  in  case  of  circumstan^ 
tial  evidence. 

5.  To  state,  (as  well  for  the  benefit  of  the 
defendant  as  for  his  own  benefit,  and  whether 
called  upon  or  not),  all  such  persons  as  he 
expects  to  find  qualified  to  speak,  in  the  charac- 
ter of  witnesses,  to  any  such  relevant  facts,  as 
above:  stating,  in  regard  to  each  such  person, 

*  SeeDumont,  "Traites  de  Legislation, "  and  "  Introduc- 
^ODf^Ac.  nt  supra. 
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what   facts, — and    on    what  grounds   such  his 
expectation  rests. 

6.  To  propose,  (whether  by  name  or  by 
description,  as  the  case  may  be),  such  persons, 
if  any,  through  the  medium  of  whose  testimony, 
ultimately-employable  or  not,  (and  on  what 
ground),  he  looks  for  immediately  relevant  and 
ultimately-employable  evidence,  as  probably 
obtainable  by  investigatory  enquiries  and  exami- 
nations. 

7.  To  state,  (as  well  for  bis  own  benefit  as 
for  that  of  the  defendant),  all  such  relevant 
articles  of  real  or  written  evidence  as  He  within 
his  own  custody,  power,  knowledge,  or  sup- 
posal ;  together  with  the  places  in  which  they  are 
respectively  lodged,  or  supposed  to  be  lodged, 
the  time  within  which,  and  the  means  by  which, 
they  may  respectively  be  made  forthcoming  for 
the  purpose  of  evidence:  and,  in  case  of  appre- 
hended difficulty,  what  the  nature  of  the  diffi- 
culty is,  and  what  means  (if  any)  seem  best 
adapted  to  the  removal  of  it. 

8.  To  authenticate,  (whether  for  his  own 
benefit  or  that  of  the  defendant,  and  thence 
whether  in  the  way  of  spontaneous  allegation 
or  confessorial  recognition),  in  the  character  of 
sources  of  written  evidence,  or  else  to  disavow, 
all  instruments  and  other  siripts,  purporting  or 
alleged  to  be  of  his  writing,  inditmg,  or  adop- 
tion, whether  by  signature  or  otherwise. 

9.  To  deUver  (either  on  the  spot,  or,  in  case 
of  necessity  and  for  special  cause,  at  a  subse- 
quent time,  in  writing,  and  with  the  benefit  of 
recollection)  answers  to  all  such  relevant  and 
not  improper  questions  as  shall  be  propounded 
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to  him  by  or  on  the  part  of  the  defendant  (sub* 
ject  to  the  disallowance  of  the  judge),  or  by  the 
judge  himself. 

10.  To  declare,  if  needful  and  required,  his 
means  of  justiciability,  for  the  purpose  of  even- 
tual satisfaction,  or  even  punishment,  for  any 
undue  expense  and  vexation  imposed  by  such 
his  demand  on  the  defendant,  and  any  other 
person  or  persons,--<especially  in  the  event  of 
the  demands  being  deemed  groundless,  or  being 
left  unsupported  ;  more  especially  if  the  insti- 
tution or  pursuit  of  it  be  accompanied  with 
mala  Jides  (consciousness  of  wrong),  or  teme- 
rity.* 

11.  Unless  where,  previously  to  the  insti- 
tution of  the  suit,  demand  (demand  extra- 
judicially made  to  the  defendant)  was  phy- 
sically or  prudentially  impracticable,  —  to 
declare  whether  such  demand  were  made  by 
him,  and  where,  and  when,  and  how ;  and  if 
not,  why  not  ?  to  the  end  that,  if  the  vexa- 
tion attached  to  the  institution  of  the  suit  were 
causeless,  especially  if  malicious,  due  satisfac- 
tion for  it  may  be  made  by  him.f 

*  In  this  case,  the  security  given  for  the  assurance  of 
such  justiciability,  of  what  nature  shall  it  be  ?  a  topic  to  be 
coDsidered.  For  example,  shall  it  be  self-furnished,  or 
extraneous?  real,  or  merely  cor{)oral?  eventual  only,  or 
^positions,   i. «.  by  deposit  made  in  the  first  instance  f 

t  Under  the  natural  system,  the  importance  of  this  use 
^  in  general  be  very  inconsiderable :  Why  ?  Because, 
pnder  that  system,  the  vexation  attendant  on  litigation  is  so 
incoiisiderable. 

l/nder  the  technical  system,  the  importance  of  it  would« 
for  the  opposite  reason,  be  great:  great  in  proportion  to  the 
Elation  attached  to  the  particular  species  of  suit  employed. 

hi  the  most  vexatious  of  all  suits  (at  least  all  English 
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12.  To  afford  (whether  by  means  of  interro- 
gatories properly  adapted  to  the  purpose,  or 
otherwise)  the  means  of  establishing  or  dis- 
proving his  own  sincerity,  that  is,  his  persuasion 
of  the  demand :  to  the  end  that,  in  case  of 
insincerity,  he  may,  on  the  score  of  undue 
vexation,  be  the  more  highly  responsible. 

13.  To  receive  warning  that,  for  the  trutli 
and  sincerity  of  his  several  declarations  and 
alleged  persuasions,  as  above,  as  well  in  respect 
of  completeness  as  of  correctness,  he  is  about 
to  be  responsible,  i.  e.  justiciable  :  to  wit,  upon 
exactly  the  same  footing  as  an  extraneous  wit- 
ness, deposing  in  like  manner  in  a  suit  to 
which  he  was  not  a  party. • 

14.  For  his  own  benefit,  to  receive  communi- 
cation of  the  several  allegations  on  the  same 
occasion  made  by  the  defendant  on  his  i^ihe 
defendant's)  own  behalf;  and,  by  counter-inter- 
rogation on  the  spot,  and  eventually  by  counter- 
evidence  and  apposite  observations,  to  do  what 
lies  in  his  power  towards  securing  the  plenitude 

suits),  an  equity  suit, — in  the  inKtrument  called  a  bill,  by  which 
it  IB  commenced,  a  statement  of  the  exiBlenee  of  such  pre- 
vious demand  is  at  least  frequent,  if  not  constant :  not  that, 
whether  such  demand  was  ever  made  or  no,  is  a  fact  con- 
cerning; which  the  draughtsman  ever  deems  it  worth  his 
while  to  enquire.  To  the  party,  it  is  perfectly  uselets,  the 
judge  never  taking  any  the  slightest  cognizance  of  it:  the 
only  use  it  is  of.  is  to  the  partnership,  by  swelling  the  quan- 
tity of  profit-yielding  surplusage.  The  charge  is  inserted 
under  the  fnendacity-licence,  of  which  in  its  place. 

In  a  suit  at  common  law,  nothing  is  ever  said  about  it. 

■  The  care  taken,  in  so  many  instances,  under  lite  tech- 
nical system,  10  exempt  parties,  on  various  occasions,  from 
this  obligation,  constitutes  the  device  spoken  of  below  under 
the  appellation  of  the  tiieHdacitj/'Ucenee,  See  the  chaptef  so 
intituled. 
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as  well  as  correctness,  or  exposing  the  incom- 
pleteness or  incorrectness,  of  such  the  defen- 
dant's testimony  and  declarations. 

15.  At  the  requisition  of  the  defendant  or  the 
judge, — to  settle  d,  channel  and  mode  oi  corre- 
spondence with  him,  during  and  for  the  purpose 
of  the  suit ;  in  such  manner  as  to  obviate 
thereafter  all  difficulties  and  uncertainties  in 
respect  of  his  having  or  not  having,  on  this  or 
that  occasion,  received  notice;  (viz.  of  anything 
which  he  may  be  called  upon  to  do  or  receive, 
either  for  his  own  benefit,  or  that  of  the  defen- 
dant, or  any  one  else.) 
n.  Jflcicnf/d  by  the  defendant, 

1.  To  declare  whether  he  admits,  or  contests, 
the  justice  of  the  plaintifTs  demand: — and 
this  whether  the  demand  be  of  a  criminative, 
or  a  non-criminative  nature, 

2.  If  he  contests  it, — whether  on  the  ground 
o(  late,  or  on  the  ground  oifact,  or  on  both. 

3.  If  on  the  ground  of  fact; — to  declare 
■whether  he  means  to  advance,  in  the  character 
X}{  divestitive  (or  say  oi/tf^/r?)  facts,  any  counter 
facts  ;  and  if  yes,  to  advance  them  accordingly, 
■proceeding,  in  regard  to  such  counter  facts,  in  the 
course  stated  in  the  case  of  the  plaintiff,  as  per 
articles  4,  5,  G,  7  and  8. 

4.  To  undergo  examination  on  the  part  of  the 
plaintiff:  as  in  the  case  of  the  plaintiff,  by 
article  9. 

5.  If  (by  his  own  confession  or  otherwise) 
the  justice  of  the  plaintiffs  demand  has  been 
established,  (or  provisionally,  in  the  event  of  its 
-being  established) — and  if  the  nature  of  the  obli- 
gation in  that  event  imposed  on  him  requires 

VOL.  IV.  I 
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it, — to  declare  whether  he  is  able  to  fulfil  it  (for 
example  to  endure  the  punishment,  render  the 
satisfaction,  pay  the  money  due,  deliver  up  the 
thing  due,  &c.)  upon  the  spot,  or  at  what  other 
time  or  times,  place  or  places,  &c. 

6.  Tf  not  upon  the  spot ;  then  to  pray  the  res- 
pite he  desires,  stating  the  grounds  of  such  his 
grayer;  and,  if  requisite,  to  indicate  and  declare 
is  justiciability  (or  say  respansibility)  as  in  the 
plaintiffs  case,  article  10  ;  to  the  end  that  the 
judge  may  determine,  whether  any  and  what 
indulgence  may  and  shall  be  granted  to  him, 
consistently  with  the  plaintiffs  rights  and  exi- 
gencies :  that,  on  a  comparative  consideration  of 
the  exigencies  of  both  parties,  the  judge  may 
determine  whether  any  and  what  abatement 
may  be  made  from  the  plaintiff's  right,  to  save 
the  defendant  from  suffering  in  excess. 

7.  IrUer  alia,  (in  case  of  need),  with  a  view  to 
pecuniary  punishment  or  satisfaction,  as  above ; 
to  give  an  account  of  all  debts  due,  or  about  to 
be,  or  likely  to  be,  due  to  him,  and  of  all  other 
expected  pecuniary  resources,  and  all  other 
means  (if  any)  by  which  his  eventual  justici- 
ability in  point  of  fact  may  be  secured  and 
carried  into  effect. 

8.  To  be  warned  of  his  responsibility  for  the 
truth  and  sincerity,  the  completeness  and  Cor- 
rectness, of  his  declarations  of  all  kinds  ;  as  per 
article  13  in  the  plaintiffs  case. 

9.  For  his  own  benefit ;  to  receive  commoni- 
cation  of  the  plaintiffs  self-serving,  and  (if  any) 
iself-disserving,  testimony,  as  above :  to  ih&  end 
that,  by  counter-interrogation,  and  (if  the  facts 
admit  of  it)  by  counter-evidence,  he  may  do 


L 


CiMF.  VI.]  PARTIES  EXCLUDED.  1 15 

what  lies  in  his  power  towards  securing  the 
completeness  and  correctness,  or  exposing  the 
incompleteness  or  incorrectness,  of  the  plaintiff's 
testimony  and  declarations. 

1 0.  To  settle  a  channel  and  mode  of  corres- 
pondence with  him,  during  and  for  the  purpose 
of  the  suit ;  as  per  article  15,  plaintiff's  case. 

III.  Facienda  by  both  parties  in  concert. 

In  particular  cases ;  the  demand  for  such  a 
mass  of  evidence  as  shall,  on  one  or  both  sides, 
be  to  a  certain  degree  complex,  being  estab- 
lished by  their  mutual  declarations,  as  above, — 
to  take  an  anticipative  survey  of  it :  for  any  or 
all  of  the  following  purposes,  viz.* 

1 .  To  discard  any  such  articles  as,  were  it 
not  for  such  concert,  might  in  reality  or  appear- 
ance be  necessary  to  the  parties  having  in  con- 
templation to  produce  them  respectively,  but, 
by  virtue  of  such  concert  and  mutual  explana- 
tion, may  be  rendered  unnecessary . 

2.  When  this  or  that  article  of  evidence  is 
so  circumstanced,  that  the  production  of  it 
threatens  to  be  attended  with  delay,  expense, 
and  vexation,  to  any  considerable  amount ;  to 
take  measures  in  concert,  for  reducing  to  its 
minimum  that  mass  of  collateral  inconvenience. 

3.  Where  the  quantum  of  the  inconvenience 
appears  to  be  to  such  a  degree  considerable  as 
to  outweigh  either  the  value  of  the  evidence  in 
the  character  of  a  security  against  misdecision, 
or  even  the  .mischief  of  misdecision,  though  on 
the  exclusion  of  the  evidence  it  were  seen  to  be. 
a  certain  consequence ;  an  exclusion  may  accor- 
dingly be  put  upon  that  article  of  evidence :  an 

*  See  infr^.  Book  IX.  Exclusion.  Part  II.  Proper. 
^b>P-  7.  Remedies  miceedaneaus  to  exclusion. 
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exclusion,  to  wit,  either  definitive  or  provisional, 
as  the  case  may  require.* 

4.  Where,  by  the  influence  of  any  cause  or 
causes  of  complication,  any  ulterior  meeting  or 
meetings  have  been  made  requisite ;  to  concur 
with  the  judge  in  the  fixation  of  such  time  or 
times  as  shall  be  productive  of  least  delay, 
expense,  and  vexation  :  regard  being  had  to  the 
convenience  of  both  parties,  as  also  of  the  suitors 
in  other  causes  depending  before  the  same 
judge. 

To  the  uses  attached  to  the  functions  which 
by  this  means  the  parties  are  in  the  most  advan^ 
tageous  mode  enabled  and  obliged  to  perform, 
(enabled,  each  for  his  own  benefit,  or  obliged, 
each  for  that  of  his  adversary),  may  here  be 
added  an  advantage,  which  consists,  not  in 
anything  that  either  of  them  does,  but  in  the 
situation  in  which  each  of  them  finds  himself. 
I  speak  of  that  which  places  him  in  the  presence 
of  the  judge,  and  commonly  (except  where 
special  circumstances  afibrd  special  reasons  to 
the  contrary)  in  the  presence  of  a  more  or  less 
numerous  and  miscellaneous  auditory :  bringing 
thereby  to  bear  against  each  party,  in  case  of 
malpractice  or  insincerity  on  his  part,  that 
sense  of  shame  which  is  so  powerful  a  preserva- 
tive against  any  the  slightest  deviation  from  the 
line  of  rectitude,  and  of  which,  in  the  solitude  of 
the  closet,  the  force  is  as  nothing  in  comparison 
of  that  which  it  derives  from  society,  especially 
from  society  so  composed. 

The  use  here  in  question  is  over  and  above 
that  which  consists  in  the  party's  being  person* 

«  See  Book  IX.  Part  II. 
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ally  responsible  for  every  breach  of  sincerity  or 
probity  committed  on  his  side  of  the  cause. 
Such  responsibility  might  be  made,  and  is 
made,*  to  attach  upon  hira,  without  his  ever 
finding  himself  in  the  presence  either  of  the 
adverse  party,  or  of  the  judge. 

The  check  here  in  question  is  that  which  is 
applied  to  a  man  by  the  consciousness  that, 
in  the  event  of  a  present  detection  or  well- 
grounded  suspicion  of  any  impropriety  of 
speech  or  conduct  on  his  part,  the  stain  thereby 
made  on  his  reputation  will  be  witnessed  by  a 
Dumber  of  persons  more  or  less  considerable,  in 
which  his  adversaiy  and  the  judge  will  at  any 
rate  be  included ; — the  adversary,  whose  tri- 
umphant eye,  and  the  judge,  whose  reproving 
eye,  his  own  humiliated  and  suffering  eye  will 
have  to  encounter  on  the  spot.t 

*  Vix.  in  English  regular  procedure,  in  the  case  of  ihe 
inttrument  called  an  anitver  to  a  bill  in  eouity. 

+  So  ■ueceasfully  lias  the  industry  of  the  ledinical  system 
ixcrled  itself,  thut  not  only  this  corroborative  to  personal 
nspon«ibility  has  been  clearefl  away,  but  the  very  founda- 
lion  or  it,  the  responaibilily  itself:  and  this  so  efftactually, 
ihu  neither  shall  the  party  himself  be  responsible  for  the 
falsehood  or  dishonest  trick  by  which  he  profits,  nor  yet  the 
person  or  persons,  the  professional  assistant  or  assistants, 
fowhom,  m  the  character  of  instruments  or  asslitanls,  he 
is  indebted  for  it.  The  licence  Ihns  granted  to  insincerity 
"nd  malpractice  requires,  it  is  true,  the  removal  of  the  check 
bere  in  question, — requires  the  exclusion  of  llie  parties  from 
fc  presence  of  each  other  and  the  judge, — requires  the 
withdrawing  out  of  the  joint  presence  of  his  adversary  and 
•lie  judge,  the  party  on  whose  behalf  the  dictates  of  sincerity 
*t probity  are  to  be  transgressed;  but,  to  render  the  licence 
'O'nple'e,  and  completely  effectual,  ulterior  devices  (of  which 
fffiendy)  were  necessary,  and  have  accordingly  been 
Mployed.  It  was  necessary  that  for  every  such  trans- 
wesiion  a  safe  author  or  accomplice  should   be  provided; 
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Of  all  the  above  modes  of  turning  to  account 
tlie  presence  of  the  parties,  there  is  not  one 
that  is  not  the  obvious  result  of  the  plainest 
common  sense  :  not  one  that  is  not,  wherever 
the  nature  of  the  case  admits  of  it,  subser\'ient 
to  all  the  ends  of  justice  :  not  one  of  them  the 
use  of  which  in  that  character  is  not  felt  in  the 
courts  of  natural  procedure,  according  to  the 
nature  of  the  causes  of  which  those  sanctuaries 
of  justice  are  respectively  permitted  to  take  cog- 
nizance. But,  by  so  many  points  as  this  arrange- 
ment is  subservient  to  the  ends  of  justice,  by 
so  many  is  it  adverse  to  the  established  ends 
of  judicature :  accordingly,  the  opposite  arrange- 
ment, the  exclusion  of  the  parties,  constitutes 
the  basis  of  every  system  of  technical  pro- 
cedure, wheresoever  established,  and  howsoever 
modified.  All  the  other  devices  presuppose 
this,  and  serve  but  to  improve  the  advantage 
gained  by  it. 

In  whatever  court  this  basis  of  all  justice  has 
been  restored,  or  suffered  to  remain,  the  best 
evidence,  so  far  as  it  applies,  takes  place ;  and, 
besides  furnishing  such  lights  as  frequently  are 
not  be  had  from  any  other  quarter,  saves  the 

and  that  matterB  should  be  so  managed,  that,  whatsoever  be 
the  transgression,  and  whatsoever  the  udvantagc  reaped 
or  sought  from  it,  no  inconvenieoce,  either  on  the  score 
of  punishment  or  on  the  score  or  satisfaction,  should  fall 
anywhere.  To  this  purpose  the  exemption  here  in  question 
was  indeed  necessary,  but  was  not  sufficient.  It  was  neces- 
sary that,  besides  improbity  in  other  shapes,  a  full  and  unre- 
strained liberty  of  lying  should  be  secured  to  the  party,  for 
himself,  and  any  number  of  assistants  at  his  nomination, 
ihey  being  members  of  the.  partnership  :  and  this  accordinglv 
is  what  has  been  done.     SceOiiKp.  \5.  MettdtKilg-lieenct. 
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vexation,  expense,  and  delay,  attached  to  the 
production  of  inferior  evidence  :  and  the  cause 
receives  the  very  speediest,  as  well  as  least 
expensive,  and  in  every  way  least  vexatious, 
conclusion,  which  the  nature  of  it  admits. 

Even  when  ulterior  evidence  is  ultimately 
necessary,  by  the  preliminary  meeting  much 
vexation  and  expense  is  saved  in  the  exiiibitiou 
of  it. 

Under  the  technical  system,  for  want  of  the 
necessary  preliminary  explanations,  each  party 
finds  himself,  generally  speaking,  under  tlie 
obligation  of  having  in  readiness,  by  a  parti- 
cular day  and  hour,  every  article  of  evidence 
(how  vast  soever  may  be  the  expense)  which 
it  is  supposed  can  by  any  possibility  be 
found  necessary,  or  so  much  as  rendered  ser- 
viceable. 

Under  the  arrangement  proposed,  not  only 
in  respect  of  this  or  that  individual  article  of 
evidence,  is  the  delay,  vexation,  and  expense, 
saved,  that  would  have  been  produced  by  the 
exhibition  of  it,  but  (without  any  the  smallest 
prejudice  to  the  tUrc.cl  ends  of  justice)  needless 
evidence,  with  the  delay,  vexation,  and  expense, 
attached  to  the  exhibition  of  it,  is  shovelled  out 
in  whole  masses  :    as  for  example : 

I.  Whenever  the  burthen  of  delay,  vexation, 
and  expense,  attached  to  the  collection  of  the 
evidence,  constitutes  an  object  worth  regarding  ; 
if  any  point  of  law  is  in  question,  the  collec- 
tion may  on  both  sides  be  postponed  till  after 
the  determination  of  the  point  of  law  ;  for,  sup- 
iwse  the  point  of  law  given  (for  example)  against 
the  plaintiff,  all  evidence,  as  well  on  his  side  as 
on  the  other  side,  will  be  altogether  useless. 
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2.  In  like  manner,  where,  on  the  defendant's 
side,  the  burthen  threatens  to  swell  to  a  certain 
amount,  the  collection  may  on  that  side  be 
postponed  till  after  the  plaintitF's  evidence  has 
been  collected  and  provisionally  pronounced 
upon :  for,  if  the  plaintiff  fails  in  making  out 
his  case,  it  is  needless  to  put  the  defendant  to 
the  trouble  of  making  out  his.* 

Neither  party  (it  may  seem  at  first  sight) 
ought  to  be  present  without  the  other :  no  tx 
parte  appearance  previous  to  their  simultaneous 
appearance.  Supposing  this  to  be  the  case, 
the  simultaneous  appearance  will  be  the  first 
step  in  the  cause,  after  the  delivery  of  the  sum- 
monses by  which  it  is  brought  about. 

But  in  some  cases  it  may  not  be  right  that 
the  defendant  should  be  subjected  to  the  vexa- 
tion of  attendance,  until  the  pj-i ma  facie  justice 
of  the  demand  has  been  so  far  established  as  it  can 
be  by  the  examination  of  the  plaintiff.  In  these 
cases,  it  is  for  the  advantage  of  the  defendant 
that  the  plaintiff  should  be  heard  without  him. 
and  before  him,  and  consequently  out  of  his 
presence. 

Again,  in  some  cases  it  maybe  necessary,  for 
security,  to  apprehend  the  person  of  the  defen- 
dant without  warning;  and,  by  that  means,  at 
some  casual  and  unforeseeable  time  and  place. 
In  all  such  cases,  the  ends  of  justice  require,  as 

■  True  it  18,  that,  when  ihe  question  is  concerning  quan- 
tity or  degree,— for  example,  how  muck  money  is  due  to  the 
pIaintifF(it  being  out  of  dispute  that  something  is  due),  find 
not  whether  anything  ot  nothing, — it  will  frequently,  if  not 
generally,  happen,  that,  under  the  head  of  evidence  exhibited, 
no  Having  wdl  be  to  be  made.  But,  nhere  (he  question  is 
whether  anything  be  due  or  nothing,  there  it  is  that  the 
door  IB  Open  for  euch  saviDg  in  all  cases. 
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peremptorily  as  the  ends  of  judicature  have 
forbidden,  that,  without  loss  of  time,  and  (if 
possible)  antecedently  to  his  being  inclosed 
within  the  walls  of  any  prison  (ordinary  or 
extraordinary),  he  be  conducted  into  the  pre- 
sence of  the  judge.*     In  these  cases  it  is  only 

•  In  Sergeant  Wilson's  reports  f  we  have  a  ease,  in  which 
a  vridow,  being  illegally  imprisoned,  lay  eight  months  in  jail, 
from  no  other  cause  (as  declared  by  the  lord  chief  justice) 
than  that  no  judge  knew  anything  about  the  matter.  Id  the 
nature  of  things,  casea  where  the  like  consequence  is  produced 
by  the  like  cause,  mmt  be  happening  in  every  day's  practice ; 
but,  mere  accident  excepted,  what  is  it  that  can  ever  bring 
tbem  to  light?  For,  of  those  who  could  remedy  it,  who  is 
there  that  eillier  knows  or  cares  al>out  it  ? 

On  ibis  occasion,  the  observation  made  by  the  chief  jus- 
lice  is  worth  remarking.  "  It  was  in  some  measure  Mrs 
Barker's  (the  widow's)  own  fault,  that  she  was  detained  in 
prison  so  long  as  eight  months;  for  that,  if  she  or  her  attor- 
aey  had  applied  to  tne  court  of  King's  Bench,  or  to  any  judge 
of  that  court,  at  his  chanibers,  she  mighthave  been  discharged 
out  of  custody  within  a  day  or  two  after  she  was  arrested, 
upon  laying  her  coMe  pToperly  before  the  court,  or  a  judge." 

At  the  expense  of  a  suit,  in  which  the  judge  would  have 
had  his  fees,  the  widow  might  have  obtained  earlier,  what,  at 
the  like  expense,  she  did  obtain  at  last,  an  enlargement  from 
ao  illegal  imprisonment:  to  which  imprisonment  she  never 
would  have  been  exposed,  had  it  not  been  a  rule  with  learned 
judges  wilfully  to  neglect  (for  tlie  evident  purpose  of  making 
inch  suits)  a  duly  imposed  upon  all  judges  by  the  most  obvious 
principles  of  justice  and  common  sense, — a  duly  from  which 
nojudgeof  the  class  of  unlearned  judges  ever  is  exempted, — 
^ii.  the  dulv  of  not  punishing  or  plaguing  men,  without  suf- 
rering  themselves  to  know  anything  about  the  why  orwhere- 
fure.  See  Chap.  12,  Decision  mithout  tKought. 

The  cause  was  tried  by  De  Grey,  lord  chief  justice  :  hii 
'ympathy  was  excited  by  it:  In  whose  favour?  That  of  the 
■riilow  by  whom  the  eight  months  imprisonment  had  been 
suffered?  No  :  '"''■  thatof  the  allorncy  by  whose  malpractice 
"  had  been  caused  :  he  was  an  object  of  compassion.  Why  ? 
Because  no  such  oHence  as  that  of  conspiracy  had  been 
proted  a. 

'.  Brah>ni  and  Nor 
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by  an  accident,  and  that  a  rare  one,  that  the 
plaintiff  can  be  there  exactly  at  that  same  time. 
Here,  then,  it  is  for  the  advantage  of  the  defen- 
dant to  be  heard  out  of  the  presence  of  the 
plaintiff. 

Again  :  On  the  part  of  the  plaintiff,  the  obli- 
gation of  personal  appearance  is  attended  with 
a  degree  of  vexation,  which,  when  without  pre- 
ponderant vexation  it  can  be  saved,  ought  to  be 
saved  :  besides  that  the  fulfilment  of  the  obliga- 
tion will  in  some  cases  be  physically,  in  others 
prudentially,  impracticable.  Here  then  comes 
m  the  consideration,  in  what  cases, — ante- 
cedently to  the  issuing  of  the  summons  com- 
manding, or  the  warrant  for  compelling  by  phy- 
sical means,  the  attendance  of  the  defendant, — 
a  succedaneous  security  shall  be  accepted  at 
the  hands  of  the  plaintiff,  in  lieu  of  that  which 
would  have  been  afforded  by  his  preliminary 
attendance  at  the  judgment  seat,  and  examina- 
tion by  the  Judge. 

Here  again  comes  in  the  question,  in  what 
cases  examination  in  writing  ought  to  be 
employed,  in  aid,  or  provisionally  in  lieu,  of 
examination  viva  voce  (reciprocal  or  er  parte)  by 
and  before  the  judge.  I  say  provisionally,  and 
never  definitively  and  excUusively  (as  ni  the 
case  of  the  answers  extracted  from  defendants 
in  equity  practice),  under  the  assurance  of  never 
being  subjected  to  the  other  more  efficient 
mode. 

So  again,  in  what  cases  the  reciprocal  exami- 
nation incidental  to  the  meeting  of  the  parties 
in  the  presence  of  the  same  judge  shall  give 
place  to  a  reciprocal  cr  parte  examination  ;  viz. 
of  the  plaintiff  before  one  judge,  of  the  defen- 
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dant  before  another,  whose  seat  may  be  at  the 
antipodes. 

Obvious  enough  these  several  connderations, 
to  those  whose  views  are  directed  to  the  ends 
of  justice.  To  men  of  law,  they  will  be  apt 
(many  of  them)  to  appear  new,  as  not  being 
conducive  to  the  ends  of  judicature.  They 
are  here  glanced  at,  as  beiuj^  necessary  to  fit 
up  the  natural  system  for  perrorming,  not  what 
is  performed,  but  what  is  pretended  or  sup- 
posed to  be,  without  being,  performed,  by  the 
technical. 

Section  II. — Uses  of  the  exclusion  to  Judge 

and  Co. 

Use  1.  Making  business y  i.  e.  profit,  by  forcing 
the  suitor  into  the  hands  of  professional  lawyers, 
assistants,  substitutes ;  linked  with  the  judge 
himself  in  a  virtual  partnership,  in  the  mode 
already  explained. 

2.  Making  business,  by  the  exclusion  of  the 
testimony  of  the  parties  in  that  most  trustworthy, 
most  correct  ana  complete,  as  well  as  promptest 
and  cheapest,  shape ;  giving  occasion  to  the  pro- 
duction of  it  in  shapes  more  expensive  and  more 
profitable  :  to  the  partnership,  more  profitable ; 
to  the  parties  more  expensive.  * 

3.  Making  business,  by  giving  birth  to  error 
neous  decisions,  grounded  on  incorrect  or  incom- 
plete masses  of  evidence ;  which  decisions  give 
birth  to  ulterior  suits,  seeking  relief  in  ulterior 
and  better-grounded  decision. 

♦  Viz.  in  all  the  courts,  affidavits,  and  in  the  equity  courtu, 
<ifuwers  (answers  to  bills),  and  depositions  received  (not  in  the 
presence  of  the  p  ties)  by  a  judge  ad  hoc,  who  has  no  part 
in  the  decision. 
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4.  Making  business,  by  exempting,  on  each 
occasion,  the  parly  in  the  wrong,  from  that  sen- 
sation of  shame,  which,  at  the  nioraeiit  of  detec- 
tion, (especially  if  in  the  presence  of  a  miscel- 
laneous mass  of  by-standers,  as  well  as  of  the 
judge),  attaches  itself  upon  self-conscious  and 
detected  falsehood  or  injustice.  Opening  the 
door  to  whatever  falsehoods  and  frauds  present 
themselves  as  promising  to  serve  the  purpose 
of  the  cause,  or  of  the  moment ;  and  thereby  to 
demands  and  defences,  and  thence  to  suits, 
which,  but  for  the  assurance  of  being  able  to 
employ  to  advantage  such  falsehoods  and  frauds, 
■would  not  have  had  existence, 

5.  Making  ease  (without  prejudice  to  profit), 
by  exempting  himself  from  the  plague  and  indig- 
nity of  having  to  do  with  low  people,  with  the 
mob,  the  rabble,  the  populace ;  i.  e.  the  great 
majority  of  the  people  ;  wretches,  who,  being 
ignorant  of  things  in  general,  and  of  jurispruden- 
tial science  in  particular,  are,  in  proportion  to 
their  ignorance,  apt  to  be  troublesome. 

6.  Giving  to  the  partnership  (or  at  any  rate  to 
the  judge,  and  his  younger  brother  the  advocate) 
the  profit  of  inhumanity,  of  inhumanity  to  any 
extent,  clear  of  the  opprobrium  that  otherwise 
would  attach  upon  it. 

Were  the  debtor  and  creditor  both  in  court, 
in  the  presence  of  each  other  and  the  judge, 
shame  would  every  now  and  then  prevent  him 
from  extorting,  in  the  shape  of  fees,  the  pittance 
which,  if  not  left  to  the  debtor  in  the  name  of 
humanity,  should  have  been  delivered  to  the 
perhaps  equally  distressed,  perhaps  still  more 
grievously  distressed,  creditor,  in  the  name  of 
justice. 
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7.  Giving  to  the  partnership,  or  at  any  rate  to 
the  judge  and  to  the  advocate,  the  profit  of 
inhumanity,  clear  of  any  pain  of  sympathy  that 
might  otherwise  be  excited  by  the  spectacle  of 
distress,  in  the  bosom  of  him  for  whose  benefit 
it  has  been  produced. 

Often  does  the  unlearned  judge,  the  country 
magistrate,  give  up  his  trifling  retribution :  Why  ? 
Because  the  distress,  of  which  the  exaction  of 
it  would  be  productive,  is  before  his  eyes. 

Who  ever  heard  of  fees  given  up  by  the  learned 
and  ermined  magistracy? 

Of  the  profits  drawm  by  them,  in  such  copious 
draughts,  from  the  extremity  of  distress,  a  great 
part,  perhaps  the  greater,  is  never  set  dov^oi  to 
their  account.  It  is  sunk  in  the  pocket  of  some 
officer :  and  the  profit  to  the  judge  is  from  the 
sale,  or  what  is  equivalent  to  the  sale,  of  the 
office  *. 

Even  of  that  part  which  finds  its  way  directly 
into  his  coffers,  care  has  been  taken  that  the  indi- 
vidual contributors,  with  their  respective  dis- 
tresses, shall  be  as  completely  unknown  to  him, 
as  if  the  scene  of  them  were  at  the  antipodes. 

"  What  the  eye  does  not  see,  the  heart  does  not 
rue."  Nowhere  has  the  truth  and  value  of  this 
proverb  been  more  fully  understood,  and  more 
completely  profited  by,  than  in  the  great  hall  at 
Westminster.  Hence,  the  miseries  and  iniqui- 
ties of  which  the  English  system  of  imprison- 
ment for  debt  is  composed, — a  mass  of  abomi- 
nation not  to  be  matched  in  any  other  clime,  a 
source  of  profit  as  religiously  protected  as  it  has 
been  elaborately  organized, — ^has  ever  found  as 
much  sympathy  in  the  stones  of  which  the  pave* 

*  Vide  tupra»  p.  13. 
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ment  is  composed,  as  in  the  bosoms  of  those 
who  walk  upon  it.  Misery  in  abundance  ;  but 
the  heart  never  rues  it,  care  having  been  taken, 
and  that  so  etfectually,  that  tlie  eye  shall  never 
see  it. 

In  the  division  made  of  the  labour  among  the 
members  of  the  partnership,  all  this  opprobrium, 
and  whatsoever  may  be  supposed  to  be  realized 
of  this  pain  of  sympathy,  lies  on  the  shoulders 
of  the  attorney.  His  inferior  share  of  the  aggre- 
gate profit,  comes  to  him  loaded  with  this 
incommodious  drawback.  The  superior  share  of 
the  authors  of  the  system,  the  judge  and  the 
advocate,  drops  into  tlieir  learned  laps,  free  from 
all  incumbrance. 

8.  Giving  the  necessary  support,  or  increased 
effect,  to  the  several  ulterior  devices  (of  which 
in  their  order) :  and,  in  particular,  to  the  practice 
of  decision  without  evidence  and  without 
thought,  to  the  principle  of  nullification,  to  the 
use  of  written  pleadings,  with  the  benefit  of 
the  mendacity -licence,  to  the  chicaneries  about 
notice,  to  motion  business,  to  the  entanglement 
of  jurisdiction  as  between  law  and  equity  courts, 
and  to  the  opinion  trade.* 

*  In  any  judicatory,  suppose  for  (argument's  sake)  any 
such  rule  established,  as  ihat,  of  any  two  parlies,  the  judge 
shall  be  at  liberty  to  hear  which  he  pleases  :  refusing  peremp- 
torily to  hear  the  other,  in  any  mode  or  'ipon  any  terms.  In 
this  may  be  seen  a  rule  of  which  no  person  (as  is  supposed) 
would  hesitate  to  pronounce, — not  solely  that  it  is  m  Itself 
contrary  to  justice,— but  that  it  is  impossible  that,  in  any 
system  of  judicature  of  which  any  such  rule  stood  part, 
justice  should  really  have  been  the  end  in  view. 

Accordingly,  in  no  one  judicatory  under  the  technical 
system,  has  any  such  rule  been  acted  under  or  established. 
Of  its  non-establishment  one  cause  probably  may  have  been, 
that  in  all  probability  the  people  of  the  country  could  not 
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have  endured  it :  another  cause  probably  was,  that, — if  a 
hearing  must  be  given, — with  the  advantage  of  a  power  to 
make  those  to  whom  it  is  given  pay  for  it,  more  money  may. 
be  to  be  got  by  allowing  the  privilege  to  two  or  more  parties, 
than  if  it  were  confined  to  ooe. 

But,  as  there  have  been  senses  in  which,  and  occasions  on 
which,  the  half  has  been  said  to  be  more  than  the  whole;  so 
are  there  in  which  the  double  may  be  seen  to  be  less  than 
the  whole. 

To  refuse  a  hearing  to  either  of  two  contendine  parties,  to 
the  advantage  of  the  other,  is  that  sort  of  practice,  against 
which  neither  non-lawyers  in  general,  nor  even  judges  them- 
selves, would  be  backward  in  bestowing  the  most  vehement 
and  unqualified  censure.  Why  ?  Because  no  such  thing  it 
ever  done. 

But,  to  refuse  a  hearing  to  both  parties ;  to  refuse  to  hear 
either  of  them,  so  much  as  by  a  hired  proxy  (which  after  all, 
if  the  principal  be  not  present,  is  not  a  hearing  of  the  prin- 
cipal); to  refuse  to  hear  either  of  them,  even  in  that  improper 
sense  and  in  that  inadequate  way,  till  after  the  greater  part 
of  that  evil  has  taken  place,  which,  by  a  timely  hearing  of 
the  parties  themselves,  would  have  been  prevented ;  this  is 
what  not  only  lawyers  of  all  sorts,  and  especially  such  of 
them  as  are  judges,  are  ready  at  all  times  to  defend  by  all 
means  whatsoever  that  are  in  their  power,  but  even  non-law- 
jen  (such  b  the  efiect  of  custom  and  prejudice)  to  acquiesce 
m.    . 

In  Mexico,  a  rule  was  established',  giving  power  to  a  cer- 
tain person  or  set  of  persons  in  authority,  on  condition  of 
pronouncing  some  word  or  other  translated  by  us  into  the 
word  sacrifice,  to  murder  any  and  as  many  persons  as  he 
pleased.  In  some  newly  discovered  islands  of  the  South  Sea, 
the  like  rule  has  place,  and  is  acted  upon  to  this  day. 

In  this  country  this  rule  is  looked  upon  as  an  improper 
one :  nor,  supposing  a  motion  made  for  the  establishment  of 
any  such  rule,  would  so  much  as  a  single  voice  (it  is  suppo- 
8ea)  be  found  to  second  it.  Why  ?  Answer  :  For  three  very 
good  reasons.  1.  Because  it  is  established  in  a  foreign 
country :  2.  Because,  in  that  foreign  country,  the  manners 
and  opinions  are  in  a  savage  state :  3.  Because  it  is  not 
established  in  our  own. 

But,  supposing  this  said  rule  actually  established,  aild 
still  in  force,  and  a  motion  now  made  tending  to  the  abolition 
of  it;  would  such  a  motion  pass  nemine  amtradicenie  ?  So 
far  from  it,  that,  if  at  all,  it  would  not  pass  but  at  the  end  of 
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a  considerable  number  ol  years :  during  which,  every'sessiony 
would  have  been  emptied  upon  it  the  whole  quiver  full  of 
those  fallacies  which,  having  for  their  common  property  that 
of  being  irrelevant  with  relation  to  every  proposition  whii^ 
thev  are  employed  to  combat,  would  apply  with  equal  force 
and  propriety  to  a  proposition  for  divesting  a  king  of  the 
prerogative  of  murdering  an  unlimited  number  of  his  subiecta 
at  his  pleasure,  and  to  a  proposition  for  divesting  a  kmg's 
nominees,  under  the  name  of  judges,  of  the  privilege  of 
destroying  every  year,  by  a  slow  death,  an  unlimited  number 
of  those  same  subjects ;  having  first  brought  them  to  ruin, 
under  and  by  virtue  of  a  violation  of  that  primary  principle 
of  justice,  which  prescribes  as  the  first  step  proper  to  be 
taken  by  a  judge,  the  giving  to  the  parties  on  both  sides 
(with  or  without  their  respective  agents)  a  real  hearing  in  his 
presence. 
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CHAPTER  VII. 

SECOND    DEVICE — TRIBUNALS    OUT   OF    REACH: 
OR,    SWALLOWING  UP  THE   INFERIOR    COURTS. 

If  justice  be  necessary  in  one  place,  it  is 
little  less  so  in  any  other :  if  justice  be  neces- 
sary to  one  set  of  men,  it  is  little  less  so  to 
another. 

So  obvious  is  this  truth,  that,  upon  the  first 
settlement  of  every  country,  judges,  with  com- 
petent authority,  distributed  all  over  the  country 
in. courts  under  some  denomination  or  other, 
as  little  distant  from  each  other,  and  thence  as 
numerous,  as  the  state  of  the  country  in  respect 
of  wealth  and  population  will  admit,  are,  under 
the  natural  system,  an  obvious  and  general 
arrangement.  To  disturb  it,  requires,  as  under 
the  fee-gathering  system,  power,  perverted  by 
the  impulse  of  sinister  interest  to  private  pur- 
poses. 

In  every  country  in  which  the  technical 
system  has  established  itself, —  in  every 
country,  to  an  extent  commensurate  with  tlie 
power  possessed  under  that  system  by  the 
superior  courts,  established  (as  they  naturally 
would  be)  at  the  fountain-head  of  power,  as  close 
as  possible  to  the  ear  of  the  sovereign  ; — to  strip 
the  local,  distant,  and  consequently  inferior 
2ind  weaker  courts,  of  as  much  of  their  jurisdic- 
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tion  as  was  possible,  has  of  course  been  the 
constant  aim  of  the  superior,  the  metropolitan, 
courts. 

But  in  no  country  have  the  enterprizes  of 
this  most  cruel  species  of  robbery  been  so  suc- 
cessful as  in  England. 

Not  to  speak  of  bye-courts  established  for 
particular  purposes ;  not  only  before,  but  for 
ages  after,  the  Norman  conquest,  every  county, 
every  hundred,  had  its  court,  sitting  for  general 
purposes. 

If  in  any  place  justice  be  necessary  in  respect 
of  any  one  sort  of  cause,  in  that  same  place 
justice  cannot  be  much  otherwise  than  neces- 
sary in  respect  of  every  other  sort  of  cause. 
If,  then,  of  a  court  sitting  in  any  district  (a 
hundred  for  example),  the  whole  lime  be  not 
taken  up  by  causes  of  a  particular  description, 
nature  and  utility  combine  in  giving  to  (or 
rather  in  not  taking  from)  that  same  court,  the 
power  of  administering  justice  in  causes  of 
every  other  description.  To  so  simple  an  ar- 
rangement, limitations  may  be  made  by  power, 
actuated  by  sinister  interest  or  caprice,  but 
cannot,  unless  for  some  very  cogent  and  not  at 
all  obvious  reason,  be  warranted  by  utility  and 
justice.  Between  jurisdiction  and  jurisdiction, 
geographical  lines  of  demarcation  are  prescri- 
bed by  utility,  rising  to  the  degree  of  necessity. 
Metaphysical  lines  of  demarcation  (except  in 
here  and  there  a  particular  case,  indicated  by 
special  circumstances)  are  the  result  of  a  com- 
promise between  rapacity  and  rapacity,  fighting 
m  the  dark. 

Under  the  natural  system  of  zoological  eco- 
nomy, spider  devours  spider,  fur  want  of  flies. 
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Under  the  technical  system  of  procedure,  judge, 
give  him  time  and  power,  swallows  up  judge. 
If  the  hundred  court — if  even  the  county  court, 
once  so  efficient  and  so  exalted  in  power  and 
dignity,  with  its  earl  and  its  bishop,  its  tem- 
poral judge  and  its  spiritual  judge,  can  still 
be  said  to  have  existence,  it  is  scarce  otherwise 
than  in  name:  it  is  as  the  shell  of  the  fly,  which, 
after  having  been  sucked  by  the  spider,  is  some- 
times seen  flittering  in  the  web. 

In  a  general  point  of  view,  the  cause  of  this 
voracity  is  as  obvious  as  the  fact  is  notorious. 
As  to  the  details  of  the  operation,  and  how  it 
happened  that  the  success  of  the  enterprise  was 
so  much  more  complete  in  England  than  any 
where  else ;  the  investigation  would  be  curious, 
but  here  there  is  not  sufficient  space  for  it :  and 
if  not  history,  (for  history  requires  honesty), 
materials  at  least  for  history  are  not  wanting  in 
the  books. 

Of  the  mischiefs  resulting  from  this  distinc- 
tion, little  need  be  said. 

On  the  one  hand,  anarchy,  failure  of  justice, 
the  equivalent  of  constant  misdecision  to  the 
prejudice  of  the  plaintiffs  side ;— on  the  other 
hand,  factitious  delay,  expense  and  vexation, 
and  in  general  with  an  increased  chance  of 
misdecision  to  the  prejudice  of  either  side. 

From  extinction  of  local  courts,  comes  en- 
largement of  the  geographical  field  of  juris- 
dictionof  their  devourers,  the  metropolitan  courts. 
Thence  increased  length  of  journeys  and  of 
demurrage ;  obvious  and  irremediable  causes  of 
increased  delay,  vexation,  and  expense. 

In  each  several  instance,   the  burthen  sus- 
tained, is  it  sustained  by  both  parties  ? — then 
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comes  the  collateral  inconvenience.  Does  the 
plaintiff  (that  is,  the  injured  individual  who  but 
for  the  abuse  would  have  been  plaintiff)  sink 
under  it  ? — then  comes  the  failure  of  justice. 
Is  it  the  defendant  who  sinks  under  the  bur- 
then ? — then  comes  misdecision  to  the  prejudice 
of  the  defendant's  side :  a  mischief  on  that  side, 
correspondent,  and  not  inferior  to,  the  mischief 
of  failure  of  justice  on  the  plaintiffs  side. 

If  the  mischiefs  of  this  devastation  are  obvious 
and  incontestable,  the  advantages  aimed  at 
and  reaped  by  the  authors  are  no  less  so. 

1 .  Making  increase  of  business.  Of  the  whole 
number  of  causes  that  would  have  gone  to  the 
local  and  little  district  courts,  it  was  but  a  part 
indeed,  and  that  a  small  part,  that  could  fina  its 
way  to  their  metropolitan  devourers  ;  the 
remainder  would  evaporate  in  the  shape  of 
failure  of  justice.  But  no  grain  of  profit  was 
too  minute  to  be  stooped  for ;  nor  any  miscliief 
too  great  a  price  to  be  paid  for  that  minimum  of 
profit.  Witness  the  shillings,  the  splendid 
shillings,  the  price  of  delay  under  English 
equity :  *  witness  other  delays  without  number, 
with  their  respective  purchase-monies. 

2.  Making  pretences  and  means  for  the 
exclusion  gi-adually  put  upon  the  parties  in  all 
cases. 

The  more  remote  the  province,  the  more  into- 
lerable the  vexation  of  journeys  and  demurrage 
to  and  from  the  head  seat  of  judicature  :  espe- 
cially in  a  state  of  society  which  afforded  neitner 
roads,    nor  carriages,   nor  inns,   nor  lodging- 

•  See  Chap.  4.  of  this  book. 
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houses,  nor  security  against  robbers.  But,  the 
more  intolerable  the  burthen  of  attendance,  the 
more  anxious  the  solicitude  to  obtain  permission 
for  the  employing  of  professional  substitutes : 
who,  when  once  admitted  for  the  relief  of  dis- 
tant suitors^  soon  found  means  to  render  it  as 
impracticable  to  suitors  to  do  their  business  in 
Westminster  Hall  without  the  help  of  law- 
yers, as  it  is  to  stockholders  to  make  transfers 
at  the  Bank  without  the  help  of  brokers. 

Besides ;  it  would  be  a  hardship  to  send  to  a 
man  at  the  Land's  End  to  come  and  be  heard  at 
Westminster ;  therefore,  so  it  would  to  send  to 
a  man  in  Palace-yard,  or  to  put  a  question  to 
him  in  court,  if  he  is  there  already.  This  logic 
impresses  conviction  on  leamea  minds.  To 
come  and  be  heard  is  the  greatest  of  all  hard- 
ships to  a  man  :  understand,  if  it  is  about  busi- 
ness of  his  own ;  for  if  it  is  a  business  in  which 
he  has  no  interest,  he  being  but  a  witness,  there 
is  no  hardship,  or  at  least  none  worth  thinking 
about. 

Without  this  advantage,  the  other  would  in 
comparison  have  been  little  worth  :  the  system 
of  procedure  pursued  would  have  been  the  na- 
tural system :  and,  under  that  system,  business 
is  scarce  worth  having. 

3.  Saving  technical  judicature  from  the  odium 
of  comparison,  by  the  extinction  of  natural]  udi- 

cature. 

This  advantage  came  in  gradually,  as  the  tech- 
nical system^  with  its  ever-increasing  mass  of 
delay,  vexation,  and  expense,  took  place  of  the 
natural,  in  the  superior  courts.  In  the  local  courts, 
the  mc^e  of  procedure  would  of  course  con- 
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tinue,  if  not  purely  natural,  at  any  rate,  in  com- 
parison, undilatory,  unvexatious,  unexpensive.* 

The  motives  being  so  strong,  and  power  being 
adequate,  means  could  not  be  deficient :  the 
mode  was  the  only  object  that  presented  itself 
to  reflection  or  choice.  In  the  choice  there  was 
no  difficulty.  Make  the  recourse  of  the  suitor 
(that  is,  of  the  plaintiff)  to  the  local  courts,  vain 
and  useless,  productive  of  nothing  but  vexation 
and  expense, — hewill  either  sink  under  the  inj  ury, 
without  seeking  for  justice  anywhere,  or  he  will 
seek  for  it  in  the  great  courts.  Removal ,  in  all 
its  shapes,  proffered  itself,  and  was  accepted,  for 
this  disastrous  service. 

Make  the  burthen  of  attendance  in  the  great 
courts  intolerable,  the  suitors  on  both  sides  will 
fly  for  relief  into  the  arms  of  their  natural 
enemies,  the  professional  members  of  the  law- 
partnership,  raised  up,  to  bring  in  custom,  by 
the  head  and  most  active  partner,  the  judge. 

John  Poor  and  Thomas  Rich  live  both  in 
Cornwall.  Rich  is  able  to  bear,  the  charge  of 
journey  and  demurrage  to  London ;  Poor  not. 
From  the  Cornish  courts,  a  defendant  has  the 
])ower  of  removing  the  cause  to  the  London 
courts.    What  chance  has  Poor  for  justice  against 


*  Meantime,  however,  the  exigencies  of  society  had  g^ren 
birth  to  new  courts,  in  the  practice  of  which  the  natural  mode 
of  proceeding  was  revived  ;  in  particular,  the  courts  filled  bj 
Justices  of  the  Peace,  acting  out  of  general  sessions  at  their 
own  houses.  Courts  pursuing  the  ends  of  justice,  presented 
an  odious  and  formidable  object  of  comparison  and  standard 
of  reference  to  courts  pursumg  the  ends  of  judicature.  The 
precedent  was  alarming;  they  could  not  be  too  anxiously 
kept  under,  and  discountenanced. 
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Rich  ? — None  whatever.  Rich  removes  the 
cause  from  London,  and  Poor  gets  his  labour  for 
his  pains. 

In  this  way,  nineteen  injuries,  perhaps,  out 
of  twenty,  are  shut  out  from  remedy.  Who 
cares  ?  Judge  and  Co.  get  their  profit  out  of  the 
twentieth. 

The  indigent  of  all  classes  are  thus  reduced 
to  a  sort  of  slavery  under  the  opulent :  nineteen 
persons  put  out  of  the  protection  of  the  law,  that 
two  may  be  squeezed  by  and  for  the  benefit  of 
the  lawyers. 

Removal  is  either  absolute,  or  not  without 
leave :  leave,  viz.  of  the  court  ad  quam,  the  court 
into  which  the  removal  is  proposed  to  be  made. 

Obligation  of  applying  lor  leave,  is  in  appear- 
rance  a  security  against  oppression,  in  reality 
an  aggravation  of  it ;  a  cause  tried,  to  know  whe- 
ther another  cause  should  be  commenced ;  the 
yoke  doubled  on  pretence  of  lightening  it. 

Under  the  fee-gathering  system,  sham  secu- 
rities* of  this  sort  are  as  easy  to  find,  as  it  is 
difficult  to  find  real  ones.  The  prime  security 
is  the  appearance  of  the  parties  at  the  outset 
coram  judice :  and,  to  bereave  the  suitor  of  that 
security,  nothing  that  power  and  industry  could 
do  has  been  leftunemployed. 

In  general,  and  after  allowance  made  for  a 

•  In  die  cate  of  an  offence  prosecutable  by  information, — 
motion  for  leare  to  file  an  information ;  motion  for  a  man- 
damns;  motion  for  a  prohibition ;  motion,  in  some  cases,  for  a 
certiorari  (a  writ  to  remove  a  cause  from  an  inferior  to  the  supe- 
rior court),  though  in  others,  perhaps  in  most,  the  removal  by 
certiorari,  is  ad  Ubitum,  No  new  trial  without  motion :  though 
in  many  cases  it  might  be  grantable  to  great  advantage  by 
the  judge,  viz.  immediately  on  hearing  the  verdict,  and 
without  farther  argument. 
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few  narrow  exceptions,*  there  can  be  no  suffi- 
cient reason  for  taking  any  sort  of  cause  out  of 
the  jurisdiction  of  the  local  court,  in  any  other 
way  than  by  appeal. 

If  there  were  any  such  reason,  what  should  it 
be?  Value  of  the  matter  in  dispute  ?  too  great  to 
be  entrusted  to  such  inferior,  and  comparatively 
untrustworthy,  hands  ?  But  the  remedy,  and 
the  sufficient  remedy,  lies  in  appeal,  not  in 
refusal  of  cognizance.  When  the  party,  who 
knows  the  circumstances  of  the  cause,  and 
against  whom  the  decision  is,  sees  no  reason  to  be 
dissatisfied  with  it, — is  it  for  the  legislator,  or  the 
superior  judge,  who  knows  nothing  about  the 
individual  cause,  is  it  for  these  strangers,  to  be 
dissatisfied  with  it  ? 

From  whence  is  it  concluded  that  the  judge 
is  unfit  to  be  trusted  with  a  sum  above  the 
mark?  he  whose  fitnessfor  judging  of  all  sums  up 
to  the  mark  is  assumed. 

By  delay  (it  is  true)  injustice  equal  to  any 
producible  by  misdecision,  equal  and  even 
superior,  (since,  to  the  mischief  of  antecedent 
delay,  vexation,  and  expense,  may  come  to  be 

*  Example  of  exceptions  proposable,  with  their  pounds 

1.  Supposed  unfitness  of  the  ordinary  judge :  as  in  some 
ecclesiastical  cause b. 

2.  Residence  of  parlies  and  witnesses  naturally  conRned 
to  a  few  particular  districts,  as  in  some  maritime  causes. 

3.  Extraordinary  judge  extraordinarily  well  qualified  by 
appropriate  skill  and  experience,  and  tlie  caustes,  in  respect 
of  their  value,  such  as  may  in  general  bear  the  extra  expense, 
&c.  of  the  journeys  and  demurrage  resulting  from  the  exclu- 
sion put  upon  the  gveaterpartof  the  local  courts.  Examples: 

1,  The    exclusive  jurisdiction    of    the    Admiralty  courts; 

2 .  and  of  the  courts  having  the  cognJMince  of  the  validity  of 
wills :  defensible  upon  that,  if  upon  any,  ground. 
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superadded  the  mischief  of  ultimate  misdecision), 
— injustice,  especially  to  the  prejudice  of  the 
plaintiff's  side,  may  come  to  be  produced ;  and, 
to  this  mischief,  an  appeal,  which  supposes  deci- 
sion, applies  no  remedy.  But,  though  it  lies  not 
within  the  reach  of  that  same  remedy,  neither 
is  injustice  by  delay,  any  more  than  injustice 
by  decision,  without  its  remedies ;  nor  are  those 
remedies  less  efficient  in  this  than  in  that  other 
case. 
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CHAPTER  VIII. 

THIRD    DEVICE — BANDYING    THE    CAUSE    FROM 

COURT  TO  COURT. 

Appeals  and  removals  have  no  place  but  by  the 
act,  or  with  the  concurrence,  of  a  party  in  the 
cause.  The  sort  of  transfer  here  in  question 
requires  no  such  concurrence,  nor  any  sponta- 
neous act  on  the  part  of  anybody-  At  a  parti- 
cular stage  of  the  cause,  it  takes  place,  as  it  were, 
of  itself,  and  without  any  fresh  expenditure  of 
human  will  or  reason  :  it  takes  place,  as,  in  a 
piece  of  clock-work,  sound  succeeds  sound,  by  a 
pre-established  harmony  among  the  parts  of  the 
machine. 

Of  this  species  of  transmission,  the  possible 
modifications  are  plainly  infinite.  In  Scotch  j  u- 
dicature,  the  actual  ones  observable  in  a  single 
court  want  not  much  of  being  so.  Through- 
out the  demesne  of  the  technical  system,  other 
exemplifications,  in  unhappy  abundance,  may 
be  found . 

The  principal  of  them  will  be  found  com- 
prizable  under  the  following  description  : — One 
court  to  decide,  another  court  to  collect  the 
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evidence  on  which  the  decision  is  to  be  grounded. 
For  illustration,  the  following  may  suffice  : — 

1 .  Practice  of  the  English  superior  common 
law  courts,  on  indictments  for  offences  not  felo- 
nious. The  cause  bandied  to  and  fro  between 
the  court  of  King's  Bench  and  the  court  of 
Nisi  Prius. 

2.  So  in  informations,  in  criminali. 

3.  In  civili,  uniform  practice  of  the  King's 
Bench,  Common  Pleas,  and  common  law  side 
of  the  Exchequer ; — the  cause  bandied  between 
these  courts  respectively,  and  the  courts-  of 
Nisi  Prius  and  assize :  projected  from  the  metro- 
polis by  a  centrifugal,  and  drawn  back  again  by 
a  centripetal  force.  Fragments  of  causes,  pro- 
jected now  and  then  under  the  name  of  issues 
from  the  Court  of  Chancery  and  the  equity  side 
of  the  Exchequer  to  a  common  law  court,  and 
then  re-absorbed,  are  to  the  others  what  comets 
are  to  planets. 

4.  Ordinary  practice  of  the  equity  courts. 
The  collection  of  the  evidence  turned  over  (or 
rather  turned  down)  in  London,  and  within 
twenty  miles,  to  a  clerk  in  the  Examiner's  office, 
and  beyond  that  distance  to  one  or  two  attor- 
nies  on  each  side,  commissioned  in  each  cause 
for  that  one  cause. 

5.  Practice  of  the  ecclesiastical  courts : 
transmission  and  retro-susception,  as  in  the 
equity  courts. 

6.  Practice  of  the  Admiralty  courts :  much 

the  same. 

7.  In  Scotch  judicature,  the  practice  of  the 
Court  of  Session,  on  this  ground,  forms  a  system 
of  itself.  The  cause  a  very  shuttlecock :  between 
the  outer  house  and  the  inner  house,  vibrations 
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and  vibrati uncles,  more  than  Hartley  ever  ima- 
gined. While  this  game  is  playing,  the  pro- 
perty of  the  suitors  told  over  a  gridiron  in  each 
house.  "  A  plague  on  both  your  houses !" 
would  be  the  cry  of  the  agonizing  suitor,  if  this 
fragment  of  a  line  in  the  part  of  Mercutio  could  be 
pronounced  with  safety  on  the  Edinburgh  theatre. 

8.  The  vibrations  which  in  many  instances 
a  cause  is  made  to  perform  between  the  court 
and  the  office  of  the  subordinate  judge  called  the 
master,  form  another  class,  which  must  not  pass 
altogether  without  notice.  They  have  place 
both  in  law  and  equity,  but  more  constantly 
and  abundantly  in  the  equity  courts. 

Made  business  is  here  almost  undistinguish- 
ably  cntimgled  with  necessary  business:  the 
reasons  and  pretences  are  far  too  multifarious  to 
receive  discussion  here.  Not  that,  in  either 
class  of  courts,  the  vibrations  are  eitlier  so  com- 
plex or  so  gratuitous  as  between  the  two  conti- 
guous Scotch  delay-shops. 

For  illustration's  sake,  take  the  following 
examples  of  the  contrary  practice. 

1.  Indictments  for  offences  not  felonious,  on 
the  circuits,  viz.  before  learned  judges,  in  the 
character  of  judges  of  assize.  Instead  of  a 
complete  vibration,  a  semi- vibration  :  the  cause 
received  into  the  King's  Bench,  without  having 
been  sent  from  thence. 

2.  Indictments  for  the  same  offences  at  the 
quarter  sessions;  viz.  before  justices  of  the 
peace,  judges  themselves  unlearned,  but  acting 
per  force  in  technical  trammels,  "  tanquam  in 
vinculis  sermocinantes." 

3.  Causes  brought  on  by  petition  to  the 
Lord  Chancellor,  in  matters  of  bankruptcy. 
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4.  Attachment  causes,  in  all  the  Westminster 
Hall  courts  :  unless  in  the  extremely  rare  event 
of  a  transmission  of  the  defendant  to  the  master, 
to  be  examined  upon  interrogatories. 

5.  Motion  causes,  and  applications  of  various 
sorts,  principal  and  incidental,  in  all  those  great 
courts.     (See  the  chapter  so  intituled.) 

Note,  that,  in  Nos.  3,  4,  and  5,  there  is  no 
transmission  of  the  cause  for  collection  of  evi- 
dence ;  and  that  for  a  very  simple  reason  :  no 
evidence  is  received  but  in  a  ready-manufac- 
tured state,  viz.  the  state  of  affidavit  evidence : 
a  state  in  which  (it  has  been  seen)  there  is  but 
one  objection  to  it,  viz.  that  it  is  unfit  for  use. 

The  case  of  indictments  for  felonious  offences 
is  a  case  too  complex  to  receive  discussion  here. 
In  this  case,  antecedently  to  the  trial,  the  cause 
has  gone  through  two  courts;  viz.  1.  that  of 
the  justice  or  justices  of  the  peace,  before  whom 
the  preliminary  examination  has  been  performed ; 
2.  that  of  the  grand  jury,  before  whom  the 
evidence  has  been  heard  on  one  side  only,  viz. 
the  plaintifiTs.  By  the  operations  of  the  grand 
jury,  the  trial  before  the  petty  jury  is  also  pre- 
ceded, in  the  case  of  an  indictment  for  an 
offence' not  felonious :  but,  as  the  cause  comes 
before  the  g^and  jury  in  the  first  instance,  with- 
out ever  having  been  in  any  superior  court,  no 
complete  vibration  takes  place  here. 

From  the  extent  given  to  the  bandying  sys-? 
tem  in  one  direction,  and  the  limits  set  to  it  in 
another;  from  this  incongruity,  coupled  with 
the  gigantic  length  of  arm  given  to  the  metro- 
politan courts,  and  the  licence  given  to  the  pro- 
secutor to  ch<K>se  his  court, — results  an  addition 
^f  no  mean  importance  to  the  mischievousness 
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of  the  system  to  the  people  on  the  one  hand, 
and  the  advantage  made  of  it  by  its  creators 
and  preservers  on  the  other.  At  the  sessions, 
there  is  no  bandying  :  sentence  is  pronounced, 
pronounced  on  the  spot,  by  the  president  of  a 
bench  of  judges,  who,  at  the  same  time  with 
the  jury,  have  been  bearing  the  evidence.  At 
the  assizes,  as  we  have  seen,  the  bandying 
system  reigns.  One  judge,  along  with  the  jury, 
hears  the  evidence  ;  the  court  of  King's  Bench, 
composed  of  four  judges,  of  which  that  judge 
may  or  may  not  be  one,  as  it  happens,  (the 
chances  are  exactly  two  to  one  against  it), 
pronounces  the  decision,  the  sentence,  which 
professes  to  ground  itself  on  that  evidence. 

At  the  sessions,  the  expense  in  fees  is  much 
the  same  the  whole  kingdom  over  :  everywhere 
comparatively  moderate,  having  been  settled  by 
or  under  the  controul  of  those  who  derive  no 
personal  emolument  from  it.  At  the  assizes,  and 
at  the  metropolis,  the  expense  of  fees  is  of 
course,  for  the  opposite  reason,  much  greater. 
But  the  expense  and  vexation  attached  to  jour- 
neys and  demurrage,  instead  of  being  a  fixed,  is 
a  fluent  quantity ;  of  which  the  extremes  are  to 
each  other  as  ten,  the  number  of  miles  repre- 
senting the  distance  from  Kingston  to  London, 
to  three  hundred  and  one,  the  number  of  miles 
representing  the  distance  from  Carlisle  to  the 

Esame  manufactory  of  technical  justice. 
The  magnitude  of  the  punishment,  conse- 
quently, is  in  the  joint  ratio  of  the  animosity  of 
the  prosecutor,  and  the  distance  of  the  abode  of 
the  defendant  from  the  great  shop,  in  which  the 
sweets  of  revenge  are  dealt  out  in  lots  propor- 
tioned to  the  price  which  the  customer  is  con- 
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tent  to  pay  for  them.  Whatever  be  the  county, 
town  revenge  is  always  to  be  had  in  much 
larger  quantity  than  any  which  any  such  country 
shop  can  afford :  but,  to  a  man  who  has  a  taste 
for  the  sweets  of  revenge,  a  Surrey  man,  in  the 
character  of  a  defendant,  brought  up  to  town, 
will  afford  poor  sport,  in  comparison  of  a 
Cornish  man,  or  a  man  of  Cumberland. 

Not  but  that  this  excess  in  punishment  has 
its  remedy :  but  this  remedy  is,  as  usual,  an 
s^gravation  of  the  disease.  The  Cornish  man, 
if  his  own  fireside  happens  to  be  more  pleasant 
to  him  than  the  Kmg's  Bench,  enjoys  the 
faculty  of  causing  a  motion  to  be  made,  praying 
the  court  to  dispense  with  his  personal  attend- 
ance :  that  motion  (like  all  other  motions  which 
are  not  of  course)  supported  by  affidavits  and 
arguments  on  one  side,  opposed  by  weapons  of 
the  like  nature  on  the  other.  For  the  chance, 
such  as  it  is,  of  an  exemption  from  this  vexa- 
tion, (which  is  a  work  of  supererogation,  over 
and  above  the  punishment),  a  cause  is  then  to 
be  gone  through  :  a  cause  of  the  same  sort  as 
that  which  comprehends  the  whole  career  of 
litigation  in  many  other  cases. 

As  to  the  King's  Bench ;  what  in  that  sanctu- 
ary befalls  the  hapless  sinner,  dispensation 
being  either  not  applied  for  or  refused ;  with 
what  solemnity,  after  hearing  his  sins  poured 
over  his  head  for  the  second  or  third  time,  by 
^davits  upon  affidavits,  enforced  by  comments 
^pon  comments, — ^with  what  solemnity  he  is 
Committed  one  day  without  sentence,  that  he 
^ay  be  brought  up  another  day  to  receive  sen- 
*^nce-    in   what  pathetic  strains  (the  day  of 
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doom  at  length  arrived)  the  wickedness  of  the 
age  hears  itself  deplored  by  the  senior  and  most 
reverend  of  the  three  reverend  and  puisne  minis- 
ters of  technical  justice;  these  are  topics  not 
exactly  assorted  to  this  place.  The  reiterations 
and  protractions  given  by  the  deliberations  of 
the  cat  to  the  sufterings  of  the  offending  mouse, 
may,  to  any  one  to  whom  it  has  happened  to  wit- 
ness any  such  dispensation  of  domestic  justice, 
furnish  a  general  idea  of  it. 

Mischiefs,  in  specie,  as  above.  Of  misdeciaion, 
an  increased  factitious  probability :  of  delay, 
vexation,  and  expense,  a  certainty. 

First,  as  to  misdecision.  Of  the  evidence,  all 
that  most  instructive  part, — the  species  of  cir- 
cumstantial evidence  composed  of  deportment, — 
the  gesture,  the  countenance,  of  the  witness, 
under  the  ordeal  of  adverse  examination, — in  a 
word,  the  very  spirit  of  the  evidence, — is  lost: 
the  caput  mortuum  alone  preserved. 

The  evidence  is  the  very  vitals  of  the  cause. 
He  who  is  not  fit  to  decide  upon  the  evidence, 
is  not  fit  to  collect  it,  or  preside  at  the  collection 
of  it.  For  this  function,  when  the  mass  of 
evidence  is  to  a  certain  degree  complicated  and 
conflicting,  no  degree  of  skill,  of  experience,  of 
sagacity,  can  be  too  great. 

When  the  rule  of  action  is  in  the  shape  not 
of  sliam  but  of  real  law,  the  ability  necessary 
to  right  decision  on  the  question  of  law,  is 
as  nothing  in  compai'ison  of  that  for  which  a 
demand  is  sometimes  presented  by  the  function 
of  collecting  the  evidence. 

On  tlie  part  of  the  judge  whose  province  it  is 
to  frame  a  decision  upon  the  evidence,  the  most 
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consummate  ability  may  be  rendered  useless 
by  a  want  of  ability  on  the  part  of  him  by  or 
under  whom  it  is  collected. 

In  proportion  as  the  deciding  judge  is  studious 
to  guide  himself  by  the  evidence,  his  decision  is 
commanded  by  that  other  functionary  (if  there 
be  another)  by  whom  it  is  collected. 
:  Under  natural  procedure,  the  parties  present 
in  court,  the  first  thing  done  is  to  hear  the 
evidence.  If  the  cause  affords  no  evidence  but 
that  of  the  parties,  or  none  but  what  they  have 
brought  with  them,  then  the  whole  of  the 
evidence  is  heard  at  that  one  time,  and  the  cause 
is  already  ripe  for  decision.  To  what  end  send 
it  for  decision  to  any  other  court  ?  Certainly  to 
no  good  end. 

Exists  there  any  other  court  fitter  for  pro- 
nouncing the  decision?  then  was  that  other 
court  fitter  likewise  for  hearing  the  evidence 
on  which  the  decision  is  to  be  grounded. 

Does  the  cause  afford  more  evidence  than  at 
that  first  meeting  can  be  heard  ?  Part,  at  any 
rate,  of  the  evidence  has  been  heard.  When 
part  of  the  evidence  has  been  heard  in  one 
court,  if  the  remainder  can  be  heard  in  that 
same  court,  to  what  end  send  the  cause  into 
any  other  court  ?  The  evidence  already  heard, 
is  it  to  be  heard  over  again  ?  Delay,  expense, 
and  vexation,  are  the  consequences,  all  of  them 
without  use.  Is  it  to  be  sunk  and  excluded  ? 
The  consequence  is  misdecision,  or  at  the  best 
a  great  and  useless  danger  of  it. 

By  necessity,  this  transference,  this  incon- 
venient arrangement,  like  any  other,  may  be 
justified. 

VOL.    IV.  L 
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Of  the  evidence  necessary  to  the  pronouncing 
a  right  decision,  it  may  happen  that  a  part  con- 
sists of  tlie  testimony  of  a  witness  whose  testi- 
mony cannot*  be  heard  by  the  court  in  which 
the  suit  is  instituted,  but  may  be  collected 
elsewhere;  viz.  either  vivti  voce  in  some  other 
court,  and  so  minuted,  or  in  a  ready-wTitten 
State,  by  epistolary  examination,  as  the  case 
may  be. 

Here  is  a  just  and  necessary  cause  for  bandy- 
ing tlie  suit  pro  tatito  from  court  to  court.  Here 
the  transmission  and  retrosusception  is  proper, 
because  necessary.  By  necessity  it  is  justified  : 
but  it  is  by  necessity  alone  that  it  is  justified. 

Under  the  technical  system  this  transference 
is  made,  always  without  necessity,  always  by 
choice,  viz.  by  a  bhnd  and  pre-established 
choice.  By  choice,  yet  without  reflection  ;  so 
it  might  be  said,  and  truly,  were  it  not  for 
the  sinister  advantages  which  the  authors,  as 
may  be  seen  already,  reaped  from  it. 

Of  the  cases  iu  which  it  actually  has  place, 
is  the  extent  commensurate  to,  and  limited  by, 
that  of  the  necessity?  Quite  the  contrary. 
The  cases  in  which  it  has  place  are,  all  of  them, 
cases  in  which,  being  without  necessity,  it  is 
■without  excuse.  The  cases  in  which  it  has 
not  place,  are  all  those  cases  in  which  necessity 
and  justice  call  for  it. 

Use  to  Judge  and  Co. 

1.  Making  business;  constant,  standing  busi- 
ness, with  its  equally  constant  profits.  The 
more  courts,  with  their  respective  sub-offices, — 


*  Cannot — i.e.  the  hearing  of  it  would  be  p1iv£icallv 
prndentialty  impracttcable. 


Chip.  VIU. J  BAND VINU-  147 

the  more  operations,  the  more  fees.  In  what 
court,  in  what  office,  is  anything  done  without 
a  fee? 

2.  Making  occasional  incidental  business: 
applications  to  the  deciding  judge,  on  the  ground 
of  alleged  misbehaviour  by  or  before  or  under 
the  testimony-collecting  judge. 

3 .  Affording  ease ;  ease  to  the  deciding  j  udge. 
Of  the  irksomeness  of  the  operation  of  collecting 
viva  voce  evidence,  mention  has '  been  made 
already.  For  lightening  or  shifting  off  the 
burden,  different  courses  have  been  pursued. 

In  some  instances,   whatever  has  been  the 

number  of  deciding  judges  sitting  on  the  same 

question  at  the  same  time,  all  but  one  have 

slipped  their  shoulders  from  under  the  load, 

leavingit  to  rest  upon  thatone.  Such  has  been  the 

expedient  employed  by  the  three  great  common 

law  courts  in  English  practice.  King's  Bench, 

Common  Pleas,  and  Exchequer.   Such  also  has 

"been  the  general  practice  under  Rome-bred  law 

on  the  continent  of  Europe.     In  other  instances, 

the  deciding  judge  or  judges  have  exonerated 

themselves  of  it  altogether  :  turning  it  over,  or 

xather  turning  it  down,  to  some  underling  or  set 

«f  underlings,  not  recognized  as  executing  the 

:f unction,  or  possessing  the  character,  of  judges. 

4.  Making  complication:  helping  to  manu- 
facture rubbish  to  serve  as  materials  for  sham 
science:  thereby  nursing  uncognoscibility  on 
the  part  of  the  law,  that  is,  uncertainty  in 
regard  to  decisions,  with  other  beneficial  con- 
sequences, for  which  see  titles  Nullification  and 
^organization . 
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CHAPTER  IX. 

FOURTH  DEVICE BLIND    FIXATION    OF    TIMES 

FOR    THE    OPERATIONS    OF    PROCEDURE. 

The  parties  once  met  in  the  presence  of  the 
judge,  in  nine  instances  out  of  ten  the  cause 
would  receive  its  decision  upon  the  spot;  and, 
execution  excepted  (or  not  excepted),  nothing 
would  remain  to  do  in  it  at  any  other  time. 
•  Yet,  circumstances  there  are,  and  in  no  incon- 
sideral3le  abundance,  by  any  one  of  which  a 
demand  may  be  created  for  a  quantity  of  time 
to  which  no  just  limits  can  be  set.  by  general 
rules. 

In  any  of  these  cases,  whatever  at  the  con- 
clusion of  that  first  meeting  remains  to  be  done, 
the  properest  time  for  doing  it  will  be  settled  of 
course  :  settled  by  the  judge,  on  the  joint  con- 
sideration of  the  quantity  of  business  which 
thus  remains  to  be  done  ;  the  point  of  time  at 
which  it  can  be  done ;  the  convenience  of  the 
parties  on  both  sides  in  that  cause ;  and  the 
convenience  of  the  court,  that  is,  of  other  par- 
ties, who,  in  other  causes,  have  their  several 
and  equal  claims  upon  the  disposable  portion  of 
the  judges'  time. 

Thus  necessary  is  it,  on  the  occasion  of  each 
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cause,  that,  in  respect  of  fixation  of  times,  the 
conduct  of  tlie  judge  should  be  governed  by 
considerations  peculiar  to  that  individual  cause. 

In  the  way  of  general  regulation,  (with  here 
and  there  an  exception  too  inconsiderable  and 
too  obvious  to  be  worth  particularizing)  fixation 
of  days,  of  times  and  intervals,  is  plainly  repug- 
nant to  the  ends  of  justice.  Fix  what  day  you 
will,  the  chances  against  its  being  the  proper 
day  will  be  as  infinity  to  one.  On  each  individual 
occasion,  the  interval  thus  blindly  allotted  will 
cither  be  too  long,  involving  factitious  and  need- 
less delay,  or  not  long  enough,  insomuch  that 
in  the  course  of  it  either  the  business  cannot 
be  done  at  all,  or  cannot  be  properly  done. 

1 .  Under  the  technical  system,  neither  party 
being  present,  exigencies  and  convenience  of  all 
sorts  being  in  all  shapes  alike  uncared  for  and 
unknown,  discriminative  fixation  is  impossible : 
the  one  device  forms  thus  a  reason  for  the  other 
device :  the  one  abuse  forms  a  cover  for  the 
other  abuse. 

The  fixation  is  not  so  inflexible,  as  not  to  have 
admitted  diversities  of  time  corresponding  to 
diversities  in  place. 

Jurisprudence,  English  jurisprudence,  has  a 
geography  of  its  own.  In  England  there  are 
two  places,  t(mn  and  country.  Town  is  the 
spot  in  which  the  four  courts  are  situated  : 
reckoning  from  that  place  as  from  the  terminus  a 
qu/o^  all  places  in  the  country  are  at  the  same 
distance.  As  the  term  is  one  day^  so  the 
country  is  one  place.  But,  forasmuch  as  t^ere 
are  two  places,  town  and  country,  so  there  are 
two  sorts  of  causes,  town  causes  and  country 
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causes.  Accordingly,  when  for  a  given  opera- 
tion a  certain  number  of  days  are  allowed  in  a 
town  cause,  for  the  same  operation  an  addi- 
tional number  of  days  are  allowed  in  a  country 
cause  :  one  and  the  same  additional  number  in 
every  country  cause. 

If,  as  hath  been  said,  the  branches  of  true 
science  are  connected,  those  of  sham  science 
are  so  too.  Jurisprudential  geography  and 
jurisprudential  chronology  throw  light  upon 
each  other. 

Regularity  and  good  order  are  the  images 
presented,  and  doubtless  meant  to  be  presented, 
by  these  fixations. 

Whatever  is  according  to  rule,  or  reducible  to 
rule,  is  regular.  But,  the  quantity  of  the  pillage 
being  given,  whatever  be  the  degree  of  regula- 
rity, the  party  plundered  is  not  much  the  better 
for  it :  still  less,  if  the  object  and  effect  of  the 
regularity  have  been  to  give  birth  or  increase  to 
the  quantity  of  the  pillage. 

Every  order  is  good  order,  in  the  eyes  of  him 
who  profits  by  it. 

Motives  for  setting  aside  proceedings  on  the 
ground  of  irregularity,  form  no  inconsiderable 
part  of  the  business  of  the  courts.  The  irre- 
gularity is  sometimes  improbity,  sometimes  ho- 
nest departure  from  regidarift/,  as  above  deli- 
neated.* 

Uses  to  Judge  and  Co. 

Use  1.  Making  business. 

In  each  case,  whatever  be  the  length  of  time 
thus  blindly  fixed,   it  will  almost  always  be 

•  See  Chap.  14.    NulUjicalioii. 
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either  too  long  or  too  short :  longer  than  neces- 
sary, or  too  short  to  admit  that  to  be  done  (or 
at  least  properly  done)  which  is  required  to  be 
done. 

If  too  long,  then  come  the  advantages  from 
delay:  of  wUch  under  the  next  head.  If  too 
short,  then  comes  an  application  for  more  time. 
No  application  but  by  motion ;  and  no  motion 
without  fees :  fees  to  the  advocate  for  making 
it,  or  being  supposed  to  have  made  it ;  fees 
to  the  attorney  for  preparing  it ;  fees  to  j  u- 
dicial  officers  for  preparing  and  registering  the 
result. 

The  application  is  either  opposable  or  uno[j- 
posable.  If  unopposable,  then  the  application  is 
a  sham  application,  and  the  fees  for  making  it 
so  much  money  obtained  oit  false  pretences  :* 
moreover,  so  much  more  delay,  sold  thus  by  the 
partnership  to  every  dishonest  suitor  who  will 
pay  the  pnce  for  it.  If  opposable,  and  opposed, 
then  comes  so  much  more  business :  a  cause 
within  a  cause :  a  motion  cause  within  a  regular 
cause. 

Opposed  or  no ;  if  opposable,  the  application 
must  have  its  evidence  to  support  it,  and  warrant 
the  judge  in  complying  witli  it.  This  evidence 
5s  not  received  but  in  the  shape  of  affidavit  evi- 
dence, bringing  with  it  its  fees:  fees  to  the 
^attorney,  for  manufacturing;  fees  to  judicial 
officers,  for  receiving  and  registering  it.f 

*  See  Chap.  1 1  •  Motion  Bminess. 

t  The  principal  cause,  if  tried,  will  or  will  not  be  tried 
^pon  eridence  in  a  fit  shape:  but  the  shape  in  which 
^^  evidence  for  or  against  these  applications  is  presented, 
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Use  2.  Affording  ease  to  the  judge.  Fix- 
ation with  eyes  open,  would  have  consumed 
.  time  and  trouble.  To  regard  the  ends  of  justice  ; 
to  consult  the  convenience  of  the  suitors ;  to 
attend  to  the  allegations  and  discussions /jro  and 
con  in  relation  to  that  convenience, — are  irksome 
operations,  beneath  the  dignity  of  the  court. 
By  blind  fixation,  time,  trouble,  and  dignity, 
aic  all  saved. 

Use  3,  Affording  materials  for  the  system 
of  mechanical  judicature,  or  decision  without 
thought ;  for  which  see  Chap.  12. 

Use  4.  Making  more  and  more  rubbish, 
with  the  help  of'  factitious  and  groundless 
diversification  ;  thence  uncognoscibility,  uncer- 
tainty, and  so  forth,  as  before. 

With  blind  fixations,  the  ingenuity  or  the 
blindness  of  the  man  of  law  has  contrived  to 
combine  equally  blind  diversities.  Though, 
from  diversity  in  respect  of  length  of  distance, 
no  diversity  in  respect  of  length  of  time  allowed, 
is  deduced ;  yet,  from  diversity  as  between 
court  and  court,  all  four  in  the  same  hall,  corres- 
pondent diversities  in  respect  of  allowance  of 
time  have  not  been  grudged. 

As  to  the  mischiefs  to  the  suitor ;  in  a  general 

is  never  any  other  than  an  unfit  shape.  The  principal  cause, 
if  tried,  would  (suppose)  have  been  tried  upon  g:ood  evi' 
dence;  but  it  is  prevented  from  being  tried:  prevented  by 
the  resuh  of  an  application  supported  and  opposed  by  bad 
evidence:  by  mendacity  undetected,  undelccted  because  pre- 
sented in  that  fallacious  shape.  Trial  putotf,  upon  affidaTit 
(suppose)  of  ihe  temporary  absence  of  a  material  witneai. 
The  alleged  material  witness  has  no  exiKtence :  in  the  mean 
time,  a  really  existing  material  and  necessary  witness,  on  the 
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view  they  have  been  stated  already,  under  the 
preceding  heads  :  in  detail,  they  may  so  easily 
be  read  through  the  medium  of  the  benefits 
derived  to  the  law  partnership  from  the  same 
source,  that  a  separate  delineation  may,  it  is 
supposed,  be  spared. 
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CHAPTER  X. 


FIFTH    DEVICE SITTINGS    AT    LONG 

INTERVALS. 


Connected  with  blind  fixktion  of  times  for 
judicial  business,  but  separable  from  it,  and 
therefore  not  identical  with  it,  is  the  device 
which  consists  in  the  establishment  of  long 
and  unabridgable  intervals  between  these 
times. 

As  to  the  general  nature  of  this  device,  it  is 
too  simple  for  explanation.  The  mischiefs  of 
it  (viz.  to  the  suitors)  are  those  of  delay.  Of 
the  uses  derived  from  it,  and  in  the  contem- 
plation of  which  the  creation  and  preserva- 
tion cannot  but  have  originated,  some  expla- 
nation may  be  of  use. 

But,  before  we  come  to  speak  of  the  uses,  a 
short  glance  at  the  principal  applications  made 
of  it,  will  place  it  in  the  clearer  point  of  view. 

Of  these  applications,  the  principal  are  pre- 
sented to  view  by  the  words  term  and  circuit. 

Terms  in  the  year,  four;  each  containing 
three  weeks  and  a  day,  upon  an  average:  nine- 
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teen  days,  deducting  Sundays.*  Of  the  thirteen 
months  (lunar  months)  in  the  year,  not  so  many 
as  four  in  which  anything  is  done  under  the 
name  of  justice.  Under  the  name  of  vacation 
time,  all  the  rest  of  the  year  is  a  blank :  all 
the  rest  of  the  year  so  much  holiday  time  given 
to  injustice. 

Such  was  the  original  arrangement,  in  effect 
as  well  as  name :  such  it  is  still  in  name,  and 
in  effect  as  far  as  possible.  If,  through  this  and 
that  outlet,  as  the  business  increased,  this  or 
that  portion  forced  itself  out  of  its  bounds,  and 
spread  itself  over  the  vacation,  it  has  been 
because  it  could  not  be  kept  in ;  because  the 
complete  confinement  of  it  was  not  possible. 
Nor  need  the  extravasation  be  matter  of  regret; 
on  the  one  hand,  the  extra  labour  called  for  in 
the  vacation  is  not  unrewarded ;  on  the  other 
hand,  of  the  profitable  mischief  produced  by 
the  compression,  by  far  the  greater  part  (as 
will  be  seen)  has  been  successfully  preserved 
unimpaired. 

Judges  keep  holiday!  almost  four-fifths  of 
the  year  in  holidays ! 


•  Term. 
Hilary      -  < 
Easter      -  • 
Trinity     -  - 
Michaelmas 


First  day.  Last  day. 
Jan.  23.  -  -  Feb.  12. 
Variable.f  -  Variable 
Variable.§  -  Variable 
Nov.  6.    -  .    Nov.  28. 

Deduct  Sundays 
Remain        -     - 


No.  of  days. 

-  20 

■  -     271 
.  -     20 
.  .     22 

"ii 

-  J2 

-  "77 


-^  SeveDteen  dayn  after  Easter  Sunday. 

%  Easter  term  •ometimes,  instead  of  the  twcnty-seren,  contains  but 
tvirnty-six. 
§  Eighteen  days  after  the  couclu^iion  of  Easier. 
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If  there  were  a  time  of  the  year,  a  proper 
time,  for  justice  to  sleep,  when  would  it  be  ? 
When  injustice  does. 

When  is  the  time  for  the  shepherd  to  keep 
holiday  ?  When  the  wolf  does.  When  is  the 
time  for  the  mother  and  the  nurse  to  keep 
holiday  ?  When  the  infant  can  live  without  sus- 
tenance. When  is  the  time  for  the  physician  and 
the  surgeon  to  keep  holiday  ?  .  When  there  are 
neither  diseases  nor  accidents. 

The  ancient  Romans,  being  pagans,  and  (as 
such)  superstitious,  had  their  dies  fasti y  and  their 
dies  nefasti:  days  in  which  justice  was  to  be 
done,  and  days  in  which  it  was  not  to  be  done : 
days  in  which  it  was  lawful,  and  days  in  which 
it  was  not  lawful,  to  do  justice. 

The  primitive  christians,  a  whimsical  set  of 
people,  when  they  came  into  power  took  it 
into  their  heads,  evidently  out  of  a  spirit  of 
opposition,  to  ''  administer  justice  upon  all 
days  alike."  In  the  eyes  of  Blackstone,* 
neither  of  these  courses  coinciding  with  existing 
practice,  both  it  seems  were  wrong :  the  dies 
fasti  and  nefasti  made  an  extreme ;  and  justice 
upon  all  days  alike,  a  sort  of  confusion  of  all 
order,  made  **  a  contrary  extreme." 

"  Profanation,"  the  wickedest  of  all  wicked 
things,  broke  out  in  different  shapes  :  adminis- 
tering justice  upon  all  days  alike,  was  one  of 
them.  Among  other  sins  of  the  primitive 
christians,  *'  holy  church,"  when  it  came  into 
power,  took  this  profanation  in  hand  to  correct 
it.     Taking  into  consideration  five  holy  seasons, 

*  Comra.  vol.  iii,  p.  276.  b.  iii,  chap.  18. 
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advent,  Christmas,  lent,  easter,  and  pentecost, 
it  beheld  in  them  so  many  reasons  for  four 
intervening  vacations :  so  many  reasons  for 
being  months  together  without  so  much  as  pre- 
tending to  administer  justice.  Of  the  necessity 
of  the  three  short  vacations,  considering  that 
holy  mother  church  was  at  that  time  a  papist, 
Blackstone  seems  to  have  entertained  a  sort  of 
half-disclosed  suspicion :  but,  as  to  the  long 
vacation,  a  season  so  comfortable  to  lawyers,  with 
that  he  seems  to  have  been  completely  satisfied. 
Here,  to  the  general  spiritual  reasons,  he  adds 
a  temporal  one;  a  reason,  which,  if  good  in 
those  days  of  popery,  is  certainly  not  less  good 
in  these  days  of  reformation :  this  is  the  demand 
presented  for  denial  of  justice,  by  the  "  hay- 
time  and  harvest." 

il  ccordingly ,   certainly  in  the  eyes  of  holy 
mother  church,  and,  as  it  should  seem,  in  those 
of  Blackstone, — should  it  have  happened  to  a 
man  to  have  his  carts  and  his  horses  unjustly 
^ken  from  him,  and  thereupon  to  apply  to  a 
judge  to  have  them  back  again, — the  application 
^vould  have  been  an  unreasonable  one,  contrary 
'to  the  interests  of  agriculture.      What  is  the 
xnatter  vdth  the  man  ?     What  use  can  he  have 
:ffor  his  horses  or  his  carts  ?     Does  not  he  know 
that  it  is  harvest  time? — Such  would  be  the 
speech  of  Mother  Church's  and  Mother  Black- 
stone's  judges. 

Such  is  the  cogency  of  this  reason,  that,  in 
the  city  of  London  courts,  whose  jurisdiction 
^nds  before  fields  begin,  long  vacations  are  kept 
up  no  less  religiously  than  in  Westminster  Hall. 
Not  to  speak  of  the  profanation,  care  was  taken 
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not  to  call  off"  the  harvest-men  from  their  lahours 
in  Cheapside.* 


I 

^^H  *  Hie  coune   tak«n  by  Blackstone  ia  altogether  in  his 

^^H  itvie,  and,  when  rightly  explained,  inslnictive. 

^^V  Seeing,  because  even   lie    could  not    avoid    seeing^  the 

^^V  iniquity  of  this  denial  of  justice;  his  object  nas,  as  usual,  to 

^^B  prevent  his  readers  from  seeing  it.     Direct  argument  was 

^H  not  to  be  found  :  direct  averments,  such  as  an  argument 

^V  would  have  required  to  support  it,  would  have  been  too 

^B  grossly  false.     Insinuation  was  to  supply  their  place. 

■  The  insinuation  about  the  harvest  is  understood  already. 

■  The  itrsinuation  deduced  from  the  practice  of  the  legisla- 

■  ture,  for  which  practice  the  unassisned  reasons  must  by 

■  presumption  have  been  good  ones,  will  be  more  closely  seen 
I  through  under  another  head. 

I  The  insinuation  about  the  extremes,  requires  a  word  or  two 

'  more  to  clear  it  up.     The  established  practice,  established 

by  lawyers  for  the  use  of  lawyers,  was  too  palpably  repug- 
nant to  the  ends  of  justice  to  be  defended  by  anything  in 
the  shape  of  reason :  imagination  presented  this  medium  of 
proof,  a  mean  between  two  extremes.  Retjuired  to  find  the 
two  extremes.  One  of  them  (wc  have  seen)  was  the  course 
prescribed  by  the  domestic,  the  natural, system  of  procedure;' 
the  course  dictated  by  common  sense  and  common  honesty, 
in  all  ages  and  all  countries;  the  course  adopted  (he  con*  1 
fesses)  by  the  primitive  christians ;  the  course  adopted  orer 
and  oyer  again  by  the  British  parliament  in  these  latter  days. 
Tliis  course  we  are  to  look  upon  as  an  extreme  course. 
Why?  Because  it  was  dictated  by  passion,  by  the  spirit  of 
opposition  :  opposition  to  pag'an  institutions. 

The  other  extreme  was  still  wanliug;  these  pagan  insti- 
tutions furnish  it :  the  system  of  diafa$li  and  nefa*ti ;  fatti, 
the  term-days,  nefaxli,  the  vacation -days.  What!  had  the 
Romans,  then,  a  long  racation,  an  uninterrupted  mass  of  di«i 
nefaiti,  longer  than  our  long  vacation,  and  as  much  longei 
as  the  120  days  of  our  long  vacation  are  longer  than  one  ? 
So  far  from  it,  the  dies  nefaiti  were,  originally  at  least,  but 
a  few  holidays,  sprinkled  (as  the  expression  itself  imports) 
in  an  otherwise  unbroken  ground  of  term-time.  The  really 
txlremc  course  then,  where  is  it  to  be  found? — In  the 
very  course,  fgr.  ^hi<;hi  to  musk  its  repugnance Jo  j^nsticp, 
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One  use  of  prohibitions  is  to  form  a  ground 
for  dispensations :  her  holiness  was  not  inexo- 
rable ;  dispensations  were  granted,  the  profana- 
tion vanished.* 

Anno  1275,  at  the  commencement  of  the 
reign  of  Edward  I,t  a  discovery  was  again  mude 
that  '^  it  is  great  charity  to  do  right  unto  all 
men  at  all  times  when  need  shall  be  :"  where- 
upon, at  the  special  request.of  the  king  to  the 
bishops,  provision  was  made,  that,  in  a  few 
particular  causes,  at  a  few  particular  extra 
times,  justice,  even  without  any  such  special 
dispensations,  might  be  done. 

Since  then,  the  time  for  doing  justice  having 
been  found  once  more  to  have  run  out  into  '^  an 
extreme;"  parliament  has  since,  under  the 
direction  of  its  learned  counsellors,  been  occu- 
pied, not  only  in  ''  regulating  terms,  but  in 
abridging  them :"  particularly  the  two  bounda- 
ries of  the  long  vacation,  trinity  term  and 
michaelmas,  lest  that  ''  holy  season"  for  injus- 
tice, now  happily  so  much  longer  than  all  the 
•seasons  for  justice  put  together,  should  not  be 
long  enough. 

^e  can  find  nothing  better  to  say  than  that  it  is  a  mean 
between  two  extremes — two  such  extremes  as  these. 

For  the  long  vacation,  besides  its  general  uses,  which  are 

^0  evident,  he  has  found  moreover  a  special  use  ;  to  prevent 

common  recoveries  from  being  suffered,  so  long  as  it  lasts. 

^I^ecoveries  are  of  use,  by  defeating  the  will  of  the  legislature ; 

-^oog  vacations   are  of  use,  by    defeating  recoveries.     If 

^^e  long  vacation  covered  the  whole  year,  would  not  its 

J^8e  have  been   so  much  the  greater  ?     So  it  be  but  esta- 

^^ished,  how  was  it  possible  for  anything  not  to  be  of  use,  in 

^*®  account  of  Blackstone  ? 

♦  III.  Comm.  277.        f  3  E.  1.  c:  52. 
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All  this  while,  the  truth  is,  that,  in  tlie  eyes 
of  the  most  competent  judges,  three  months  in 
the  year  for  admmistering  justice  was  an  exces- 
sive allowance;  four  days  were  quite  sufficient : 
and,  by  an  exertion  of  legal  pneumatics,  each 
term,  consisting  of  thirty  days,  more  or  less,  was 
condensed  into  one  day;  and  so  real  is  this 
condensation,  that  it  is  decided  and  argued  upon^ 
and  forms  a  source  of  business. . 
«  Terms,  with  their  vacations,  present  but  an 
inadequate  idea  of  the  quantity  of  delay  really 
manuractured.  An  idea  nearer  the  mark  is  that 
which  is  indicated  by  circuits.  Not  that  either 
is  complete  without  the  other;  for,  to  the  quan- 
tity manufactured  by  one  of  these  engines  of 
iniquity,  must  be  added  the  quantity  manufac- 
tured by  the  other.    . 

Excepting  that  class  of  causes,  from  the 
trial  of  which,  as  above,  all  fit  evidence  is 
excluded ;  with  a  few  other  exceptions,  of  too 
narrow  an  extent  in  the  whole  to  be  worth  par- 
ticularising, the  business  done  in  term,  is  so 
much  made  business :  business  manufactured  by 
the  principle  of  fixed  days,  as  above,  or  some  other 
device  or  devices ;  ♦  business  for  which  in  the 
natural  system  there  is  no  place,  and  the  trans- 
action of  which  is  repugnant,  instead  of  being 
subservient,  to  the  ends  of  justice.  In  a  general 
point  of  view,  term  business  may  be  set  down 
to  the  account  of  sham  business.  The  real  busi- 
ness, the  business  by  which  anything  is  done 
towards  the  ends  of  justice,  is  what  is  done  at 
the  trial;  and,  in  causes  non-criminal  (not  to 
speak  of  the  inferior  criminal  ones),  the  trial, 

•  Viz.  Pleadings  in  ^vriting ;  nullification  principle. 
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iinder  the  operation  of  the  bandying  principle,  ad 
above  explained,  is  performed  at  the  courts  of 
Nisi  Prius,  and  the  circuit  courts :  Nisi  Prius 
courts  in  town  causes,  circuit  courts  in  country 
causes. 

Counties  in  all  England  (Wales  not  included), 
40;  deducting  Middlesex,  as  not  comprised  in 
the  circuits,  39.  Counties  to  which  the  judges  in 
their  circuits  go  twice  in  the  year,  35 ;  counties  t6 
which  they  go  but  once  in  the  year,  the  remain- 
ing 4.     Average  number  of  days  in  the  year,  on 
which  the  circuit  courts  sit  in  each  place,  at  both 
season^  put  tc^ether, — gross  number,  6 ;  employ-^ 
able  number,  (allowance  being  made  for  journeys, 
and  for  days  of  entry,  on  which  in  general  nothmg 
can  be  done)  at  the  utmost,  5.    Out  of  the  365,—* 
number  of  days  during  which  justice,  or  some-^ 
thing  that  goes  by  the  name  of  justice,  is  admi- 
nistered, those  5  ;  number  of  days  in  which  no- 
thing under  the  name  of  justice  is  so  much  aspre-^ 
tended  to  be  administered  in  these  courts,  any- 
'where  but  in  the  metropolis,  the  remaining  360. 
Term-times  for  real  business,  two  in  the  year,  last-^ 
ing  2f  days  each ;  vacations  between  those  term- 
^imes,  two,  of  1 80  days  each :  four  counties  ex- 
cepted, in  which  the  vacation,  instead  of  the  180 
^ays,  lasts  about  360  out  of  the  365 ;  the  four 
^northernmost  counties  being  as  well  able  to  live 
"^thout  justice  for  a  whole  year,  as  their  next 
^^teeighbours  for  half  a  year :  as  some  animals  are 
^hle  to  live  longer  without  air  than  others. 

Blackstone,  besides  the  care  and  cheapness^ 
^ids  us  admire  the  system  for  the  ^*  expedition* 
^hich  characterises  it*     Expeditious  indeed,  if, 
^ut  of  the  365  days,  360  be  but  thrown  put  of  the 
Account,— the  360  in  which  nothing  can  be  done  I 

VOL.   IV.  M 
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expeditious,  indeed,  on  these  terms,  as  if  Pro- 
crustes himself  had  planned  it ! 

In  the  time  of  Henry  1 1,  who,  out  of  his  grace 
and  favour,  gratified  his  people  with  a  circuit 
once  in  every  seven  years,  Glanville,  his  grand 
justiciary,  or  whoever  held  the  pen  of  Glanville, 
trumpets  it  forth  in  the  only  passage  of  his  book 
in  which  any  symptoms  of  sensibility  are  to  be 
found.  Instead  of  once  in  seven  years,  had  it  been 
once  in  seven  times  seven  years,  the  Glanville  or 
the  Blackstone  of  the  day  would  have  admired  it, 
either  for  the  expedition,  or  for  something  still 
better,  which  they  would  have  found  in  it. 

Meantime,  whatever  delay  is  created  by  the 
360  or  362t  vacation  days,  is  amply  made  up  for 
in  the  remaining  5 ;  excess  of  delay  finds,  in  ex- 
cess of  precipitation,  a  counterpart,  and,  in  the 
eye  of  the  law,  a  remedy.  Thespacebeingmarked 
out,  it  is  for  the  causes  to  squeeze  themselves  into 
it,  as  they  can,  like  negroes  on  the  long  passage.* 

When  the  natural  course  of  things  is  departed 
from,  and  that  to  such  a  degree  that  there  are 
more  tio-Justice  days  than  justice  days  ;  in  such  a 

*  On  the  Norfolk  circuit,  each  perambulation  affords  about 
sixtycauses;  on  the  western,  more  than  thrice  as  many.  The 
2J  or  a  little  more,  allowed  at  each  place  on  the  westerD  cir- 
cuit, serve  as  well  for  the  west  country  causes,  as  the  2J  or 
something  less,  serve  Tor  a  third  pnrt  of  the  number  io  the 
east.  If  days  are  not  elastic,  causes  are,  which  comes  to  the 
same  thing. 

Id  lord  Melville's  case,  it  was  a  moot  point  whether  the 
cause  should  be  tried  by  the  House  of  Lords  or  before  a  jury. 
In  the  House  of  Lords,  it  occupied  14  days;  tried  at  Nisi 
Prius,  it  would  have  occupied  twenty-four  hours,  if  human 
attention  could  have  kept  itself  upon  the  stretch  so  lone,  with- 
out bursting  ;  tried  upon  the  western  circuit,  it  would  have 
occupied  such  part  of  three  or  four  days,  as  it  could  get  is  a 
scramble  wiih  thirty  or  forty  other  causes. 
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state  of  things,  in  regard  to  justice  days,  what 
is  of  much  more  importance  than  the  number 
of  them  in  the  year,  is  the  degree  of  equality 
with  which  they  are  digtrilmied. 

Suppose,  for  example,  in  the  whole  year,  52 
justice  days,  and  no  more:  place  them  regularly 
one  in  each  week,  and  on  the  same  day  in  eacn 
week,  here  are  in  each  week  indeed  6  no-justice 
days,  but  in  no  week  any  more.  Place  them 
on  the  contrary,  in  an  order  as  widely  different 
from  the  foregoing  one  as  possible ;  place  them 
all  52  together,  the  whole  year  is  thus  divided 
into  two  masses,  and  but  two :  one  composed 
of  52  justice-days,  the  other  of  313  no-justice 
days :  a  term  of  52  days,  followed  by  a  vacatiat 
of313. 

With  tjhis  proportion  in  both  cases ;  under  the 

system  of  the  greatest  equality,  suppose  the 

causes  to  be  all  of  them  of  a  simple  cast,  and  to 

such  a  degree  simple  as  that  none  of  them  shall 

be  capable  of  being  protracted  beyond  the  first 

sitting.    In  this  case,  though  tht  provision  made 

in  this  respect  for  the  fulfilment  of  the  ends  of 

Justice  would  fall  considerably  short  of  that 

made  by  the  natural  system  of  all  justice*^ 

days;    still,  in  comparison  of  the   system  of 

greatest  inecjuality,  the  denial  of  justice  would 

be  comparatively  inconsiderable.     On  the  one 

hand,  the  inconvenience  resulting  to  the  suitors 

from  the  subtraction  of  the  six  days  out  of  the 

sev^  would  be  comparatively  inconsiderable ; 

on  the  other  hand,  the  benefit  to  the  law-part* 

warship  would  be  absolutely  nothing,  or  next  to 

Nothing.    Suppose  the  cause  complex  enough  to 

^uire  an  aqjoumment,  then  the  inconvenience 

^  the  suitor,  and  what  (as  will  be  seen)  would 

'^eep  pace  with  it,  the  benefit  to  the  man  of  law. 
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■will  begin  to  be  sensible.  Suppose,  with  or 
without  a  fresh  adjoumment,  another  week,  the 
inconvenience  on  one  side,  the  advantage  on  the 
other,  would  rise  in  value :  and  so  on  without 
end. 

Viewed  in  this  point  of  view,  the  abomina- 
tions of  the  circuit  system  will  show  themselves 
in  the  truest  and  clearest  light :  in  the  four 
northern  counties,  the  inequality  of  the  distribu- 
tion, and  consequently  the  wickedness  of  the 
system,  at  the  highest  possible  pilch ;  in  the 
thirty-five  other  counties,  the  inequality  and 
the  wickeduess  halfway  to  that  pitch. 

The  profits  here  placed  to  the  account  of  the 
length  of  the  intervals  between  the  time  fixed 
for  one  part  of  the  business  and  the  time  fixed 
for  another  part  of  the  business  in  the  same 
cause,  are  over  and  above  those  which  are 
reaped  from  the  mere  fixation  of  the  times,  as 
under  the  last  head. 

Use  I.  Making  business  by  making  delay. 
Delay  is  a  part  of  the  stock  in  trade ;  terms 
and  circuits,  with  the  vacations  between  them, 
are  the  machinery  by  which  it  is  made.  On  each 
occasion,  the  greater  the  quantity  of  the  delay, 
the  better  it  is  worth  a  man's  while  to  pay  the 
price  that  has  been  set  upon  it. 

Use  2.  Making  business  by  extra  fees :  fees 
taken  by  the  judge,  or  (what  comes  to  the  same 
thing)  his  official  instruments  and  sponges, 
for  business  done  in  vacation,  over  and  atwve 
what  is  taken  for  the  same  business  when  done 
in  term  time.* 

'  It  nas  by  ihe  (ystem  of  terms  and  vacatioDE  that  the 
delay  was  man  ufac  lured,  by  the  sale  of  which,  in  lots  oFa  year's 
length,  the  chief  justice  of  the  King's  Bench,  in  lord  Kenyon's 
time,  used  to  make  his  1,7001.  a  year:    l,700i.  a  year  and 
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'  An  instrument  of  extortion  is  thus  made  out 
of  the  delay:  and  the  longer  the  delay,  the 
stronger  the  instrument. 

The  judge  neglects,  wilfully  neglects,  his  own 
duty:  this  neglect  of  his  own  he  converts  into 
a  source  of  profit.  First  he  commits  the  wrong, 
then  he  takes  advantage  of  it:  himself  he 
rewards  for  it,  him  who  is  injured  by  it  he 
punishes  for  it. 

Use  3.  Making  business  by  delay :  viz.  the 
delay  manufactured  by  the  nullification  machine. 
Of  this  engine  of  iniquity,  (one  of  the  most  capi- 
tal ones  in  the  whole  factory),  a  draught  will  be 
given  in  another  chapter.     According  to  the 
application  made  of   it,    sometimes    ultimate 
misdecisioD,  sometimes  mere  delay,  is  the  pro- 
duct.    When  it  is  delay  only,  it  is  for  the  sake 
of  the  delay  with  the  casual  benefits  attached 
to  it, — of  the  delay  and  nothing  else, — that  the 
suitor  applies  to  have  the  engine  set  to  work. 
The  delay  is  the  commodity  which  he  obtains 
l)y  the  application  :  the  costs  of  the  application, 
(by  which  party  soever  ultimately  paid),  are 
*he  price  of  it.     Were  it  not  for  the  delay,  he 
ould  get  nothing  by  the  application ;  the  costs 


'srnore,  by  thif  one  article.    In  a  court  of  conscience,  or  in  the 

^stady  ofajustice  of  the  peace,  not  a  farthing  was  ever  made  by  it. 

On  the  circuit,  a  paper  which,  with  or  without  reason,  is 

jproDounced    necessary,  is,    by  inadvertence   or  accident, 

^^'tted  to  be  produced.      Defendant,  having  no  merits, 

insists  upon  the  production  of  it :    on  the   next  day,  it 

^^cordingly  is  ppoouced.     But,  on  the  circuit,  the  next  day 

'^  ^bat  day  six  months,  or  that  day  twelve  months :  in  a  court 

^'^  Conscience,  or  in  the  study  ofajustice  of  the  peace,  the 

'^^^t  day  would  have  been  the  morrow.     In  either  of  these 

^^^  of  real  justice,  the  objection  would  not  have  been  made, 

^^^Hl^jjig  \y^i  trouble  would  have  been  to  be  got  by  making  it 


I 


IW  TECHNICAL  SYSTEM.  [Boos  Vlll. 

of  it  would  be  so  much  pure  loss  to  him :  he 
would  never  make  it.  What  use  would  there 
be  in  making  a  flaw,  if  it  were  cured  as  soon  as 
made? 

Thus  then  stands  the  relation  between  the 
system  of  terms  and  vacations,  and  the  principle 
of  nullification.  Without  the  principle  of  nul- 
lification, the  system  of  terms  and  vacations 
would,  in  a  variety  of  ways,  have  been  rendered 
serviceable  to  the  ends  of  judicature ;  but, 
without  the  system  of  terms  and  vacations,  that 
engine  of  torture,  the  principle  of  nullification, 
so  far  as  concerns  its  dilatory  use  (which  is  its 
principal  use)  would  have  been  worth  nothing, 
and  society  would  never  have  been  afflicted 
by  it. 

Use  4.  In  case  of  pecuniary  demands, — secur- 
ing to  the  defendant  (when  a  wrong-doer),  in 
the  shape  of  interest  saved  or  gained,  (interest 
on  the  amount  of  principal  due),  an  inducement 
to  become  a  purchaser  of  the  delay  so  manu- 
factured and  set  to  sale. 

Use  5.  Making  business,  by  giving  effect  and 
use  in  like  manner  to  one  division  of  the  chica- 
neries in  regard  to  notice.  See  ^he  chapter  on 
that  head. 

Use  6.  Affording  ease  to  the  judge,  and  to 
the  partnership  in  general :  ease  in  the  sliape  of 
holidays. 

So  much  the  less  time  in  which  business  can 
be  done,  so  much  (for  a  moment  it  might  be 
supposed)  so  much  the  less  business :  thus 
obtained,  ease  (it  may  be  thought)  is  obtained 
at  the  expense  of  profit.  No  such  thing.  The 
<iuantity  of  natural  business,— the  demand  for 
the  services  of  the  judge  by  the  administration 
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of  justice,  is  little  influenced  by  the  time  allowed 
for  doing  it  in.  If,  in  this  or  that  particular 
instance,  an  example  should  be  found  of  busi- 
ness (natural  business)  lost  by  delay,  the  sum 
total  of  the  business  so  lost  would  be  found  to 
bear  no  proportion  to  the  amount  of  what  is 
gained  in  the  shape  of  made  business. 

Of  the  denial  of  justice  for  so  great  a  part  of 
the  year,  coupled  with  the  non-denial  of  it 
during  the  remainder, — of  the  compound  made 
(as  above  noted)  of  excessive  delay  with  exces- 
sive precipitation, — ^the  general  effect  (bating  a 
few  casual  exceptions)  is,  not  that  less  is 
done  by  reason  of  the  temporary  denials  ot 
justice,  but  that  what  is  done  is  more  badly 
done. 

That  for  which  time  is  continually  insufficient 
is,  rendering  of  justice :  that  for  which  time  is 
Dever  insufficient  is,  receipt  of  fees. 
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CHAPTER  XL 

SIXTH    DEVICE — MOTION    BUSINESS- 

The  principal  agent  in  motion  business  is  the 
advocate.  Except  the  principal  hearing  (called 
in  jury  causes  the  trial),  almost  all  business  in 
which  the  advocate  (as  such)  has,  or  is  pretended 
to  have  had,  occasion  to  address  himself  in  open 
court  to  the  judge,  is  referable  to  this  head  :  it 
consists  in  making  a  motion,  or  opposing  it. 

In  the  aggregate  mass  of  motions,  two  main 
branches  may  be  distinguished  :  motions  not  of 
course,  and  motions  of  course.  The  use  of  the 
distinction  will  appear  presently. 

The  mass  of  business  composed  of  motions 
not  of  course,  calls  upon  us  to  distinguish  it  into 
two  branches :  1 .  Incidental  motions ;  being  so 
many  applications  made  to  the  judge,  in  the 
course  of  a  suit  already  instituted  in  some  other 
form.  2.  Original  or  originative  motions;  giving 
birth  each  of  them  to  an  individual  suit,  belong- 
ing to  that  class  of  suits  which  on  this  account 
may  be  termed  motion-suits  or  causes. 

AH  motions  not  of  course  have  two  common 
properties  or  characteristic  differences,  by  which 
they  are  distinguished  from  motions  of  course : 
1 .  Each  of  them  has  for  its  ground  and  support 
a  mass  of  evidence :   2.  That  mass,  the  whole  of 
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it,  is  of  a  sort  which  not  only  is,  but,  by  all  those 
by  whom  on  a  disputed  case  it  is  thus  employed^ 
is  perfectly  known,  and,  upon  occasion,  openly 
acknowledged,  to  be  of  an  inferior  and  untrust* 
worthy  complexion:  so  untrustworthy,  that, 
when  better  is  to  be  had  without  preponderant 
delay,  vexation,  and  expense,  (and  it  is  seldom 
indeed  in  which  it  is  not  to  be  had  even  with  less 
delay,  vexation,  and  expense),  it  is  altogether 
unfit  to  be,  on  any  disp\|ted  occasion,  ever 
received  in  any  court  of  justice. 

Motion  causes,  in  so  far  as  they  extend,  are 
a  sort  of  improvement  upon  ordinary  causes : 
they  are  tried  in  a  bad  mode,  but  in  a  mode 
somewhat  less  dilatory :    perjury  abounds  and 
triumphs;   but  one  way  or  other  the  business 
terminates.     As  men  are  dealt  with  in  those 
courts,  he  who  is  soonest  out  of  them  is  best 
served.    All  the  rules  of  evidence  are  either  dis- 
carded or  reversed.     No  unwilling  witness  is 
compellable;  every  willing  witness  is  received. 
Every  party  is  admitted  to  swear  for  himself,  no 
party  is  compelled  to  swear  against  himself. 
Testimony,  which  would  not  be  received  on  any 
other  occasion,   the  testimony  of  a  convicted 
l^erjurer,  is  received  on  this  occasion  without 
cJiflSculty.    Every  man  that  chooses  to  be  heard 
i^  heard^  on  condition  that  his  testimony  be 
Cioncerted  with  an  attorney,  and  that  he  be  not 
Oross-examined . 

Incidental  motions  arise  most  of  them  out  of 
^factitious  business,  the  business  made  at  the 
offices.  With  the  help  of  so  many  devices,  all 
directed  to  this  end, — exclusion  of  the  parties, 
Mechanical  judicature,  jargon,  fiction,  men- 
dacity-licence, nullification;  blunders  are  made. 
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or  pretended  to  have  been  made,  that  appli- 
cation may  be  made  for  setting  them  to  rights  : 
these  applications  are  called  motions ;  the  inci- 
dental motions. 

Under  any  natural  system,  accidents  may 
arise,  producing  need  of  new  arrangements, 
and  of  application  for  that  purpose  to  the 
judge:  unexpected  absence,  sickness,  lunacy, 
death,  and  so  forth.  On  an  occasion  of  this 
sort,  what  truth  and  justice  require,  is,  some 
person  from  whose  testimony  (when  present 
and  examined)  the  judge  can  deduce  sufficient 
ground  for  being  satisfied  about  the  matter  of 
fact.  Instead  of  that,  he  sees  a  lawyer,  who, 
knowing  nothing  about  the  matter,  stands  with 
a  paper  in  his  hand,  containing  a  vamped-up 
story,  which,  whether  in  his  own  eyes  it  be 
true  or  false,  he  calls  upon  the  judge  to  take 
for  true. 

Motions  of  course,  are  motions  that  are  of  no 
use.  Without  any  one  exception,  this  character 
belongs  to  every  individual  operation  of  the 
class  thus  denominated.  Of  no  use,  none  what- 
ever; understand  always  with  reference  to  the 
interest  of  the  suitor,  to  the  ends  of  justice.  To 
the  ends  of  judicature,  to  the  partnership  in 
divers  of  its  branches,  yes,  of  no  small  use. 

A  motion  of  course,  is  an  application  sup- 
posed to  be  made  to  the  judge,  but  which,  made 
or  not  made,  never  is  refused  :  never  creates  on 
the  part  of  the  judge  any  demand  for  the  exer- 
cise of  reason ;  never,  in  fact,  comes  under  his 
cognizance. 

Motions  of  course,  are  again  distinguishable 
into  two  other  classes:  1.  Motions  made; 
2.  Motions  not  made.       ■     '       ' 
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This  distinction  is  of  comparatively  recent 
growth.  Originally,  all  motions  used  to  be 
made :  all  are  still  supposed  to  be  made. 

Every  motion  of  course,  that  has  been  made, 
is  signed  by  the  advocate,  in  attestation  of  his 
having  made  it :  in  attestation  of  his  having 
received  the  fee  charged  by  the  attorney  to  the 
client. 

Every  motion  that  has  not  been  made,  but  is 
charged  to  the  client  as  having  been  made,  is 
also  signed  by  the  advocate :  viz.  in  attestation 
of  his  having  made  it,  as  well  as  of  his  having 
received  his  fee  for  it. 

Made  or  not  made,  they  are  all  alike  useless : 
mere  pretences,  false  pretences  for  extracting 
money  out  of  the  pocket  of  the  distressed  suitor, 
to  put  it  into  the  pockets  of  the  barrister,  the 
attorney,  the  judge's  proteg^,  and  eventually 
the  judge.  Pretence  of  speaking,  is  false  in 
many  of  them ;  pretence  of  thinking,  is  false  in 
all  of  them. 

In  conclusion,  we  have  a  division  of  the  whole 
stock  of  motions :  applications  that  ought  not  to 
be  made  in  that  manner,  and  applications  that 
ought  not  to  be  made  at  all :  the  division  is 
exhaustive. 
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seventh  device — decision  without 
thought;  or  mechanical  judica- 
ture. 

In  this  device  may  be  seen  the  very  acme  of 
perfection,  under  the  fee-gathering,  the  techni- 
cal, and  (as  it  might  be  called,  could  the  object 
be  completely  attained)  the  mechanical  system : 
in  this  may  be  seen  the  goal  to  which  all  exer- 
tions tend,  though  it  cannot  on  every  occasion 
be  reached : — to  get  in  the  money,  without  the 
trouble  of  a  thought.  Here  may  be  seen  men 
without  feeling,  operating  upon  others  as  if  th^ 
had  none. 

Besides  the  exclusion  of  parties,  which  is 
necessary  for  everything,  the  principle  of  fixed 
days  was  necessary,  indispensably  necessary, 
to  the  accomplishment  of  this  device  :  which 
in  truth  is  little  more  than  the  principle  of  fixed 
days  carried  to  perfection,  and  applied  to  this 
particular  purpose. 

Something  which,  on  a  particular  day,  accord- 
ing to  a  rule  declared  or  not  declared,  ought  to 
have  been  done, — done  by  the  defendant's 
attorney, — is  not  done:  from  this  omission, 
without  anything  more,  the  judge,  by  his  deci- 
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sioD,  deals  T^ith  the  defendant  as  if  he  were 
proved  to  be  in  the  wrong.  Not  that  he  thinks 
him  in  the  wrong,  for  he  thinks  nothing  about 
the  matter :  but,  from  this  omission  on  the  part 
of  one  member  of  the  partnership,  the  other 
takes  occasion,  without  knowing  anything  about 
the  cause,  to  act  as  if  he  had  tried  it ;  and  to 
punish  the  client  for  the  fault,  real  or  pretended, 
of  his  lawyers.  Like  default  on  the  part 
of  the  plaintiflF's  attorney,  judgment  for  the 
defendant:  judgment  against  the  attorney '$ 
client,  the  plaintiff. 

What  is  thus  done  by  the  power  of  the  judge, 

by  whomsoever  it  be  really,  done,  is  at  least 

said  to  be  done  (you  would  naturally  suppose) 

by,  as  well  as  by  the  authority  of,  the  judge. 

No  such  thing :  to  such  perfection  is  the  system 

carried  in  this  line,  so  notoriously  as  well  as 

effectually   is  the  judge  exonerated  from  the 

trouble  of  judging,  that  judgment  in  this  case 

is  not  so  much  as  said  to  be  signed  by  him : 

the  member  of  the  partnership,  the  person  by 

whom  it  is  said  to  be  signed,  is  an  attorney ; 

the  attorney  of  the  party  in  whose  favour  it 

operates.     So  completely  are  the  relations  of 

Persons  and  of  things  confounded :  so  open,  not 

in  deed  only,  but  in  word,  is  the  contempt  of 

Justice.* 

*  To  prove,  for  the  amusement  of  readers,  that  a  case  may 
^^ist,  in  which,  without  inconvenience,  a  man  may  be  a  judge 
^^  his  own  cause,  Blackstone  introduces  an  imaginary  pope 
^cljti()giQ<r  hiinself  to  be  burnt,  and  burnt  accordingly, 
"^^hy  go^to  all  that  distance,  and  for  a  single  precedent  t 
^^hy  not  say— th®*"®  exists  a  country  in  which  every  attorney 
^^  judge  in  bis  own  cause:  and  this  country  is  precisely 
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It  is  well  for  the  party  if  the  worst  that  hap- 
pens to  him  in  such  a  case  be  the  loss  of  his 
cause. 

By  blameless  ignorance,  by  culpable  igno- 
rance, by  negligence,  or  by  treachery,  something 
which  (it  is  said)  should  have  been  done  on  a 
particular  day  by  an  attorney,  is  omitted  to  be 
done  :  by  an  attorney  emjiloyed  by  the  party, 
or  perhaps  by  the  party  himself,  who  has  failed 
to  employ  an  attorney,  because  it  was  out  of  his 
power  to  find  money  to  pay  one.  The  some- 
thing at  any  rate  which  should  be  done,  fails 
to  be  done.  What  is  the  consequence?  By 
a  pre-established  order  of  things,  the  work  of 
the  Goddess  Law,  not  of  the  mortal  judge, — the 
defaulter,  (that  is,  not  the  person  by  whose 
fault,  but  the  person  to  whose  misfortune,  the 
failure  has  taken  place),  is  pronounced  a  rebel 
or  a  contemner  of  justice,  and  dealt  with 
accordingly  :  be  is  taken  up  and  consigned  to 
prison  on  the  authority  of  a  writ  of  attach- 
ment, as  for  contempt,  or  a  commission  of  rebel- 
lion :  a  paper  signed  by  somebody,  no  matter 
by  whom  :  by  an  adverse  attorney,  by  an  auto- 
maton, or  by  a  judge. 

Regularity  is  thus  maintained :  and,  on  the 
strength  of  that  endowment,  the  system  is  (for 
praise  and  honour)  compared  to  a  piece  of 
clock-work.  The  parallel  need  not  stop  there  : 
for,  under  a  set  of  rules  so  organized,  it  is  just 


tliat  in  which  "everything  la  as  it  should  be"?  In  Italy, 
the  judge,  though  a  saint,  did  not  become  so  till  he  wai 
burnt:  in  the  English  Utopia,  every  attoruey,  without  any 
expense  of  fuel,  is  ai  raudi  a  taint  as  he  wa*. 
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as  impossible  to  a  judge  of  flesh  and  bloody  as 
it  is  to  a  judge  of  leather  and  prunella,  with 
bowels  of  brass  and  iron,  to  do  anything  better 
than  receive  fees. 

Under  the  authority  of  a  judge,  acting  under 
the  natural  system,  what  room  is  there  ror  such ' 
regularities,  for  such  irregularities,  or  any  of 
their  consequences  ?  The  parties  being  before 
him  at  the  outset  of  the  cause,  (an  appearance 
which  need  not,  and  perhaps  would  not,  cost 
either  of  them  a  farthing),  he  would  state  to 
them  what  was  to  be  done  by  each  of  them  on 
the  next  occasion,  and  what,  in  case  of  failure, 
would  be  the  consequence.  In  a  case  of  extre- 
mity, he  would  have  recourse  to  the  measure 
of  extremity,  he  would  send  a  warrant :  but 
the  warrant  would  neither  make  nor  find,  nor 
pretend  to  find,  a  rebel  or  contemner.  If  the 
cause  required  another  day  to  finish  it,  would 
the  day  appointed  by  him  be  appointed  by  cross 
and  pile,  without  thought  or  preference  as 
between  convenience  or  ruin  of  the  interests 
of  any  of  the  parties  ?  On  the  contrary,  not 
one  would  there  be,  to  whose  convenience  due 
attention  would  not  be  paid  of  course. 

Though,  in  the  order  of  things  which  we 
have  been  examining,  the  decision  is  altogether 
Without  thought,  it  cannot  in  strictness  be  said 
to  be  altogether  without  evidence. 

By  an  inference  made  once  for  all,  the  party 
^hose  attorney  makes  default,  is  concluded  to 
j^  in  the  wrong.  Here  is  a  something,  which, 
^f  it  must  be  called  evidence,  belongs  to  the  head 
5^  circumstantial  evidence :  and  so  satisfactory 
^  this  evidence,  that,  by  the  operations  grounded 
^  it,  it  is  pronounced  conclusive. 
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Of  the  inference  so  quietly  drawn,  what  is 
the  force  to  a  rational  mind,  consideration  had 
of  the  circumstances  of  the  case  1  From  the 
fact  thus  accepted  in  the  character  of  an  evi-. 
dentiary  fact,  and  that  conclusively  so,  is  there 
any  sufficient  reason  for  regarding  the  principal 
fact  (viz.  that  of  the  party's  being  in  the  wrong) 
as  being  so  much  as  in  a  preponderant  degree 
probable  ?  No  such  thing  :  whatsoever,  under 
the  natural  system,  under  a  system  pure  from 
factitious  expense,  might  be  the  degree  of  the 
probability ;  the  force  of  the  inference,  under 
the  system  in  which  it  is  made  conclusive,  in 
which  the  probability  is  put  on  a  level  with 
certainty,  is  below  par,  much  below  par : 
the  chances  are  many  to  one  on  the  other  side. 
Without  setting  down  anything  for  the  chance 
of  treachery,  ignorance,  or  negligence,  on  the 
part  of  the  attorney,  or  (what  is  so  frequent  a 
subject  of  judicial  complaint)  fraud  on  the  part 
of  his  brother  on  the  other  side,  or  even  uncer- 
tainty in  the  rules  themselves,  which  had  uncer- 
tainty for  their  object ;  of  the  whole  number  of 
individuals  exposed  to  the  misfortune  of  becom- 
ing defendants,  how  few  are  there  who  are  able 
to  defray  the  expense  of  continuing  tliemselves 
on  that  unhappy  list,  in  comparison  of  those 
who  are  unable !  If  the  unable  are  not  to  the 
able  as  more  than  one  to  ten,  then  say,  on  this 
score  alone,  without  looking  to  any  other,  the 
chances  are  as  ten  to  one  against  the  truth  of 
the  proposition,  thus  acted  upon  as  if  it  stood  on 
the  ground  of  certainty. 

If,  in  imitation  of  the  law  still  existing   in 
some  places  in  regard  to  Hour-mills,  a  barber 
I  secured  by  privilege  in  the  possession   of  tlubjAH 
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whole  custom  of  his  district  were  to  set  up  an 
engine,  by  which,  instead  of  com  ground,  beards 
were  to  be  shaved,  the  patients  standing  in  rows 
to  apply  their  faces  to  the  circumference  of  a 
wheel,  the  advantage  to  the  professional  man 
would  be  obvious  and  indisputable :  business 
to  any  amount  might  be  done  within  a  given 
time ;  and,  should  any  mischance  take  place, 
such  as  the  drawing  of  blood,  or  the  levelling 
of  protuberances  not  intended  to  be  levelled, 
the  responsibility,  instead  of  falling  upon  the 
professional  man,  would  be  divided  between  the 
patient  and  the  wheel. 

The  privilege  was  too  valuable  to  be  imparted 
to  barbers :  j  udges  reserved  it  to  themselves. 
Causes  accordingly  are  decided,  though  not 
exactly  by  steam  (steam-engines  have  not  been 
long  enough  in  use),  yet  (what  comes  to  the 
same  thing)  by  mechanism,  without  the  aid  of 
any  such  expensive  instrument  as  human  reason. 
As  to  the  advantages  of  the  improvement,  they 
have  been  already  indicated..  Men  are  as  well 
judged,  as  by  the  shaving-wheel  they  would  be 
shaved  :  and  the  uses  derived  by  the  partners, 
with  the  judge  at  their  head,  from  the  circle  of 
offices,  are  alike  conspicuous  as  those  that  might 
be  derived  by  the  barber  from  the  wheel. 

In  the  system  of  mechanical  judicature,  the 

supposition  of  the  existence  of  noticCy  apposite 

^^d  adequate  notice^  is  necessarily  involved.    In 

'nany  cases,  and,  of  course,  in  as  many  as  pos- 

^*bie^  the  supposition  belongs  (as  will  be  seei^" 

/^  *he  category  oi  fiction ;  it  is  false  ;  the  study 

^^Hg  been  to  ma:ke  it  so:     But,  as  appearances 

°^^^t  to  a  certain  degree  be  preserved,  and  pu- 

^^t^L.  IV.  N 
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nishn>ent,  or  other  hardship,  avowedly  inflicted 
without  notice  (that  is,  without  possibility  of 
defence),  would  not  be  consistent  with  the  pre- 
servation of  appearances  ;  it  is  not  the  less  true, 
that  (on  whatsoever  principles  performed,  ratio- 
nal or  mechanical)  judicature  supposes  notice. 

Under  the  system  of  fixed  times, — in  so  far 
as  the  fixation  extends,  and  is  not  disturbed  by 
incidental  application,- — the  fixation,  being  *«/)- 
;w5crf  to  be  foreknown,  is  thereby  supposed  to 
convey  the  requisite  information  ;  to  operate  as 
notice.  To  this  class  of  cases  extends  what 
may  be  called  genera/  or  pre-established  notice. 

On  the  other  hand,  in  the  cases  to  which 
the  system  of  fixation  has  not  been  supposed 
to  extend,  and  in  those  to  which,  as  just  men- 
tioned, it  has  experienced  disturbance,  to  those 
cases  applies  the  demand  for  special  or  i»crde7ital 
notice. 

Such  is  the  connection  between  the  device  of 
mechanical  judicature,  and  the  device  (that  is, 
as  will  be  seen,  one  out  of  two  parts  of  the  device) 
composedofcliicancrics  about  Jtfiticc.  Torenderthe 
mechanical  system  more  productive,  one  object 
has  been,  so  to  order  matters,  that  the  implied 
supposition  of  the  e.xistence  of  adequate  notice 
shall  in  this  and  that  instance,  and  of  course  to  as 
a:reat  an  extent  as  possible,  fail  of  being  verified. 
By  the  impossibility  of  timely  notice,  or  by  some 
other  means,  that  which  a  man  is  to  be  punished 
for  not  having  done,  is  rendered  impossible  ; 
and,  therefore,  he  is  punished  for  not  having 
done  it. 

For  an  exemplification  of  this  policy,  the  prac- 
tice of  outlawry,  inactions  called  civil  actions,  is 
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of  itself  a  host  of  cases.     But,  as  to  this,  see  the 
chapter  in  which  the  chicaneries  about  notice  are 
particularly  brought  to  view. 
Uses  to  Judge  and  Co. 

To  the  uses  already  summed  up,  under  the 
head  of  the  two  devices  forming  the  foundation 
of  this  device,  there  will  not  be  much  to  add. 

Use!.  Making  business  ;  viz.  by  the  founda- 
tion laid  for  defaults,  mischances,  and  frauds, 
thence  for  more  and  more  business. 

Use  2,  Making  business ;  viz.  by  giving 
encouragement  and  existence  to  mA/4y?^e  demands 
and  defences,  under  the  assurance  of  inability 
on  the  part  of  the  adversary  (for  want  of  ade- 
quate opulence)  to  avoid  making  the  default. 

Use  3.  Affording  ease  ;  viz.  by  enabling  the 
judge  to  act,  and  receive  fees,  without  expense 
of  thought,  without  expense  of  time,  trouble, 
avocation  for  pleasure,  or  hindrance  of  ulte- 
rior and  more  profitable  business. 

Use  4.  AflFording  ease  ;  viz.  by  exempting  the 
judge  from  all  responsibility,  and  apprehension 
of  responsibility .  A  judge,  when  he  has  thus 
converted  himself  into  a  machine,  shares  this 
advantage  with  other  machines. 

Use  5.  AJBTording  ease  ;  viz.  by  giving  to  the 
judge  the  profit  of  inhumanity,  clear  from  the 
opprobrium. 

Use  6.  —  and  from  that  pain  of  sympathy, 
Which,  by  the  view  of  the  party  thus  injured 
^d  distressed,  while  suffenng  under  the  dis- 
tress, mieht  by  possibility,  in  some  cases,  have 
^en  excited. 

The  most  striking  peculiarity  of  this  device, 
^  compared  with  most  of  the  others,  is  the  shel- 
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ter  which  it  affords  to  the  judge  against  respon- 
sibility. 

When  the  fate  of  the  several  parlies  interested 
is  seen  to  have  the  judge  for  its  author,  to  ha%-e 
a  decision  prononuced  by  the  judge  on  the 
ground  of  appropriate  evidence  for  its  cause  ;  a 
certain  shareof  responsibility  attaches  of  course 
upon  the  judge.  Should  the  parties,  or  any  of 
them,  labour  ill  consequence,  under  any  evil  impo- 
sed upon  them  in  contravention  of  the  ends  of 
justice,  the  odium  at  least  (if  nothing  more)  is 
carried  naturally,  and  of  course,  to  the  account  of 
the  judge.  Should  any  profit  be  tlirown  into  his 
hands  by  the  operation  of  the  same  cause,  such 
profit  will  be  apt  to  be  also  carried  by  the  pub- 
lic mind  to  the  account  of  the  judge  ;  and  the 
expectation  of  the  profit  on  the  one  part,  will 
be  in  danger  of  being  looked  to,  as  the  cause  of 
the  suffering  on  the  other. 

That  so  inconvenient  a  check  should  be  re- 
moved, was  of  essential  importance  to  the  ends 
of  judicature.  The  principle  of  decision  wilhotU 
thought,  presented  itself  for  this  purpose.  What- 
ever is  done,  whatever  cruelty,  whatever  extor- 
tion is  practised,  takes  place  without  any  thought, 
and,  therefore,  without  any  need  of  thought,  on 
the  part  of  the  judge, — takes  place,  in  virtue  of 
certain  pre-established  rules.  These  rules,— hav- 
ing been  established  so  long  ago,  nobody  knows 
when,  nor  by  whom,  nor  why,  nor  wherefore, 
— are  of  course  presumed  to  be  the  fruits  of 
the  most  consummate  wisdom ;  and  whatever 
misery  is  seen  to  flow  from  them,  is  placed  to 
theaccountof  necessity,and  the  nature  of  things, 
the  imperfection  of  human  institution.-*,  and  so 
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forth.  Who  have  been  the  sufferers,  or  to  what 
amount,  the  judge  neither  knows  nor  cares. 
The  judge  who  knows  what  it  is  he  does,  is 
exposed  to  the  imputation  of  partiality.  Let 
things  be  so  arranged,  that,  on  as  many  occasions 
as  possible,  he  shall  act,  and  be  known  to  act, 
without  knowing  what  he  does,  and  that  men 
in  general  shall  understand  as  much,  and  be 
satisfied  with  it ;  malice  itself  cannot  find  any 
pretence  for  disturbing  him  with  any  such 
charge.  The  judge  secures  the  praise  of  pro- 
bity, inflexible  probity:  and  by  what?  By 
that  very  arrangement,  by  which,  for  the 
purposes  of  extortion,  justice  has  been  rendered 
impossible. 

The  judge  is  thus,  almost  from  first  to  last,  the 
passive,  the  unconscious,  and  consequently  the 
innocent  and  irresponsible,  instrument  of  all  the 
mischief  that  is  done  by  his  authority,  and  for 
his  benefit.  Whatever  distress,  extortion,  and 
injury  comes  to  be  manufactured  for  his  use, 
means  have  been  found  for  saving  him  from  every 
thing  that  conld  have  been  unpleasant  to  his 
feelmgs ;  from  the  tears  of  the  afflicted,  from 
the  cries  of  the  oppressed,  from  the  reproaches 
of  the  injured.  Whatever  mischief  is  done, 
either  he  never  hears  of  it,  or,  if  he  does,  it  is 
through  the  medium  of  friends  and  partners, 
engaged  by  a  common  interest,  in  reality  to 
make  it  as  heavy,  in  appearance  to  make  it 
as  h'ght,  as  possible. 

In  the  simplicity  of  ancient  times,  saving  his 
cars  from  being  stunned  with  noise  (ne  ampliiis 
^kmorem  audiamus)  was  the  only  motive  to  which 
^t  Was  thought  needful  for  the  monarch  to  as- 
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cribe  his  alleged  disposition  to  do  justice.  Under 
the  technical  system,  his  substitute,  the  judge, 
has  contrived  to  withdraw  himself  out  of  the 
reach  even  of  this  motive. 
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CHAPTER  Xlll. 


EIGHTH     DEVICE CHICANERIES     ABOUT 

NOTICE. 

Whensoever,  for  the  purposes  of  justice,  an 
obligation  to  any  effect  is  imposed  upon  a  man, 
knowledge  of  the  existence  of  such  obligation  is 
necessary  to  the  fulfilment  of  it ;  or  at  any  rate 
to  the  affording  the  requisite  security  for  its 
being  fulfilled.  What  in  some  cases  may 
happen,  is,  that,  without  knowledge  of  the 
obligation,  a  man  may  be  led  by  other  causes 
to  do  that  which  it  is  the  object  of  the  obliga* 
tion  to  engage  him  to  do :  but,  in  so  far  as  the 
obligation  is  either  necessary  or  conducive  to 
his  performing  that  act  which,  being  performed, 
is  the  fulfilment  of  it, — so  far  the  knowledge  of 
the  existence  of  the  obligation  is  necessary  to 
the  fulfilment  of  it. 

On  the  part  of  the  individual,  fraud  and  in^ 
justice  operating  on  the  subject  of  notice,  must 
assume  one  or  other  of  two  forms. 

One  consists  in  wilful  omission  to  give  notice, 
viz.  in  the  not  furnishing  the  person  by  whom 
the  performance  (or  the  opportunity  of  perform- 
ance) of  the  act  in  question  is  necessary  to 
justice,  with  information  of  the  existence  of  the 
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fact,  the  contemplation  of  which  is  to  present 
to  him  the  motive  for  such  performance. 

The  other  consists  in  the  not  acknowledging 
the  receipt  of  notice :  to  wit,  by  him  by  whom  it 
has  actually  been  received. 

Under  the  fee-gathering  system,  fraud  in 
these  shapes,  as  in  all  other  shapes,  being  in 
some  way  or  other  beneficial  to  the  partnership ; 
among  the  objects  of  that  system  has  accord- 
ingly been  that  of  giving  encouragement  to 
fraud  in  both  these  shapes. 

One  device  has  consisted  in  the  enabling  a  frau- 
dulent party  (for  the  joint  benefit  of  himself  and 
the  partnership)  to  impose  upon  his  adversary, 
without  effective  notice  given,  this  or  that  bur- 
thensome  obligation  :  the  imposition  of  which, 
on  the  supposition  of  the  receipt  of  effective 
notice,  may  be  just  or  not  just,  but,  at  any  rate, 
on  the  supposition  of  the  non-receipt  of  such 
notice,  is  not  just. 

The  opposite  device  has  consisted  in  the 
enabling  the  fraudulent  party,  by  whom  eflfec- 
tive  notice  has  been  received,  to  escape  from 
this  or  that  burthensome  obligation,  the  imposi- 
tion of  which  is  necessary  to  the  giving  effect 
to  the  correspondent  right  on  the  part  of  his 
adversary:  to  escape,  viz.  on  the  supposition 
that  the  effective  notice  so  received  had  failed 
of  being  received :  failed,  viz.  either  because  it 
never  had  been  received  at  all,  or  because  it 
had  not  been  received  at  such  time,  and  in  such 
manner,  as  to  enable  it  to  answer  the  purpose 
for  which  it  ought  to  have  been  given. 

On  these  two  devices  taken  together  has 
been  engrafted  a  third,  consisting  in  the  needless 
diversification  of  the  modes  and  forms  of  notice : 


CHAfr.  XIII.]        CHICANERIES  ABOUT  NOTICE.  185 

the  written  instruments  required  to  be  employed, 
and  the  steps  or  operations  required  to  be  per^ 
formed  in  relation  to  such  instruments. 

This  diversification  has  had  two  main  sources: 
1.  The  diversity  of  courts, — the  fertile  source 
of  confusion  and  injustice  on  so  many  other 
grounds  besides  this :  2.  The  diversity  of  occa- 
sions on  which  the  demand  for  notice  may  have 
been  presented  by  incidents  arising  in  the  same 
court :  viz.  whether  in  causes  of  the  same  sort, 
or  in  causes  of  different  sorts  carried  on  in  the 
same  court. 

The  demand  for  the  notice  is  produced  by 
the  obligation  grafted  on  it, — by  the  obligation, 
to  the  justice  of  which  the  existence  of  such 
receipt  is  a  necessary  condition.     This  obliga^ 
tion  will  in  every  case  be  bottomed  upon  two 
inseparably  connected  grounds :    1 .  The  exist-" 
ence  of  the  law,  or  rule  of  law,  by  which  thd 
quality  of  giving  birth  to  the  obligation  in  ques- 
tion has  been  conferred  on  a  fact  or  facts  of  the 
description  in  question ;    2.  The  existence  of 
such  ract  or  facts. 

As  to  the  law, — as  on  this  occasion,  so  in  all 
othere, — ^to  prevent  it  from  having  been  present 
to  the  minds  of  those  who  are  subjected  to  its 
operation,  on  the  supposition  of  its  having  been, 
on  the  occasion  in  question,  present  to  their 
minds,  is  among  the  fundamental  policies  and 
constant  endeavours,  of  the  fee-gathering  or 
technical  system,  in  every  part  of  its  course. 

The  keeping  of  the  requisite /«c/*  also  out  of 
the  reach  of  the  minds  of  those  who  are  to  be 
thus  operated  upon,  is  a  more  special  and  diver- 
sified application  of  the  same  industrious  policy. 
Hxamples  will  meet  us  as  we  advance. 
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After  wliat  lias  been  siiid,  or  even  without 
anything  of  what  has  been  said,  two  proposi- 
tions, it  is  supposed,  may  pass  without  any  dis- 
pute :  1 .  That,  whenever  appropriate  notice  is 
necessary  to  justice,  it  ought  to  be  effectively 
given  :  2.  That,  whenever  it  has  been  effectively 
given,  and  thence  effectively  received,  it  ought 
to  be  deemed  and  taken  to  have  been  received : 
i.  e.  that  ought  to  be  done,  the  doing  of  which, 
in  the  case  in  question,  is,  upon  the  supposition 
of  such  actual  receipt  of  notice,  conformable  to 
justice. 

Hence, — to  any  one  whose  desire  it  really 
were  that  in  all  cases,  as  far  as  possible,  justice 
should  be  done,— a  main  question  would  natu- 
rally at  the  outset  present  itself:  What  in 
general  is  the  most  effective,  and  upon  the 
whole  the  most  eligible,  mode,  for  llie  convey- 
ance of  effective  notice  ? 

In  the  endeavour  to  find  an  answer  to  this 
question,  the  first  observation  that  presents 
itself,  is,  that  to  this  purpose  not  merely  the 
efficiency  of  the  notice  ought  to  be  attended  to, 
■but  likewise  the  other  consideration  so  insepa- 
rably connected  with  many  questions  relative 
to  tlie  subject  of  procedure, — the  consideration 
of  the  circumstances  of  delay,  vexation,  and 
expense.  Thence  comes  the  question  in  its 
amended  state  :  What  is  the  most  eligible  mode 
to  be  taken  for  conveying  effective  notice,  regard 
being  had  to  the  collateral  considerations  of 
delay,  vexation,  and  expense  ? 

To  find  an  answer  to  this  question,  the  first 
object  to  be  looked  to  is  the  occasion:  under- 
standing, in  this  instance,  the  occasion  as  con- 
stituted by  the  stage  of  the  suit:  by  the  f 
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in  which  it  is  proposed  that  the  notice  in  ques* 
tion,  be  it  what  it  may,  shall  be  given  and 
received. 

The  person  by  whom  it  is  proposed  that  the 
notice  be  received,  will,  in  each  case,  be  either 
willing,  or  not  willing,  to  receive  it. 

In  so  far  as  he  is  willing ;  the  proposed  giver 
of  the  notice  being  also  by  the  supposition  wil- 
ling to  give  it ;  there  can  exist  no  cufficulty .  In 
the  ordinary  and  amicable  intercourse  of  life, 
those  who  wish  to  hold  intercourse  with  one 
another,  and  are  at  the  same  time  free  to  do  so, 
never  experience  an v  other  difficulty  than  those 
which  are  opposea  by  the  circumstances  of 
time  and  place. 

Unfiurtunately  as  between  parties  litigant,  the 

case  in  general  is  unhappily  the  reverse:  by 

ivhat^ver  motive  one  party  is  prompted  to  give 

the  notice,  by  some  correspondent  motive  the 

other  partj  is  prompted  to  avoids  if  possible,  the 

:receivmg  it ;  or  rather,  the  being  deemed  to  have 

xeeeived  it.    If  the  notice  has  been  received, 

9uch  and  such  proceedings,  tending  to  impose  a 

l)urthen  in  some  shape  upon  such  receiver,  are 

lawful,  and  productive  of  such  their  intended 

effect ;   if  not,  not :    but  his  endeavour  is  of 

<!ourse  to  avoid  being  subjected  to  that  bur* 

^hen :  therefore  his  wish  and  endeavour  is,  that, 

^whether  the  notice  was  or  was  not  received 

V^y  him,-^the  supposition  entertained,  or  at 
I  east  acted  upon,  by  the  judge,  may  be  in  the 
^^[ative. 

Under  the  natural  system  of  procedure,  in  so 
*ar  as  it  governs,  whether  in  the  private  circle 
^^f  a  family,  or  in  a  public  sphere ;  in  so  far  as 
"•^liis    primitive   mode   haj^    been    preserved    or 
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restored  by  law  ;  the  most  eligible  course  is  not 
only  to  the  last  degree  obvious,  but  (in  so  far 
as  legal  powers  have  happened  to  extend)  is 
exemplified  in  every  day's  practice;  though,  as  to 
the  execution  of  what  is  determined  to  be  endea- 
voured at,  difficulties  will  of  course  be  apt  to 
present  themselves,  and  in  as  great  abundance 
and  force  as  one  of  the  parties  can  contrive  to 
give  to  them  ;  yet,  as  to  the  determining  of  what 
shall  be  endeavoured  at,  difficulty  has  scarcely 
any  place. 

Where,  for  this  or  for  any  other  purpose,  two 
parties  are  really  and  mutually  wishing  to  hold 
intercourse  with  each  other;  they  embrace  of 
course  the  most  etfective,  and  (regard  being 
had  to  delay,  vexation,  and  expense)  the  most 
convenient,  modes,  wliich  the  state  of  society  in 
the  place  and  at  the  times  in  question  happens 
to  afford :  special  messengers  on  foot,  special 
messengers  on  horseback,  letter- post,  mail 
coaches,  telegraphs,  and  so  forth. 

The  problem  and  the  difficulty,  the  only 
difficulty,  is,  how  to  render  that  party  willing 
who  of  himself  is  not  so ;  or,  where  that  is 
impracticable,  to  supply  the  place  of  willingness 
on  his  part  by  other  means.  Under  the  natural 
system,  the  solution  of  this  problem  will  depend 
upon  the  .stage  of  the  cause. 

When  the  judge  is  honest,  and  not  ashamed 
or  afraid  to  face  the  parties,  the  business  of 
notice  is  attended  with  little  difficulty. 

At  the  outset  of  the  cause  (suppose)  a  meet- 
ing is  produced  ;  after  this,  all  difficulty  is  at 
an  end.  A  mode  of  intercourse  is  settled  for 
each,  and  by  mutual  consent.    Declare  (says  the 
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judge)  on  pain  of  losing  your  cause,  at  what 
place  delivered,  and  how  directed,  it  may  be 
taken  for  granted  that  a  letter  has  reached  your 
hands.  So  delivered  and  directed,  by  accident 
should  it  happen  to  any  letters  to  have  miscar- 
ried, the  inconvenience,  whatever  it  be,  shall 
ultimately  rest,  no  part  upon  your  adversary,  the 
whole  of  it  upon  you.  This  arrangement  lasts 
so  long  as  the  cause  lasts ;  the  cause  lasts,  as  to 
this  purpose,  till  to  this  purpose  I  have  declared 
it  to  be  at  an  end. 

As  to  the  mode  of  procuring  the  initial  meet^ 
ing,  in  general  a  simple  summons  will  suffice. 
But  if  there  be  any  apprehension  of  latitancy, 
and  that  apprehension  declared  upon  oath  (or 
Mrhat  is  equivalent),  and  registered,  so  as  to  ren- 
der the  |)laintiff  responsible  in  case  of  vexation; 
the  security   afforded  by  personal  arrestation 
need   not  be  grudged.     In  this  or  any  other 
^hape,  the  danger  of  wilful  and  needless  vexa- 
tion  cannot  be   great,   where  the  author,    in 
<!ase  of  its  being  deemed  so,  is  sure  to  smart 
<br  it. 

Arrest,  when  it  is  (what  it  ought  to  be,  and 
knight  so  easily  be)  neither  more  or  less  than  a 
"visit  to  the  judge,  is  at  the  worst  but  a  forced 
"visit.  Every  forced  visit  is  unpleasant ;  but  by 
"x^hat  human  means  shall  a  man  be  exempted 
^fVom  the  occasional  vexation  of  making  and 
deceiving  unpleasant  visits  ? 

Arrest,  as  under  technical  procedure  it  is, 
^^nd,  so  long  as  that  system  of  abominations 
iremains  unextirpated,  will  be,  is  indeed  a  most 
l^arbarous  oppression,  a  most  enormous  griev- 
ance.    The  visit  is,  not  to  the  judge,  but  to  a 
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jail ;  that,  in  that  seat  of  misery,  indigence  may 
be  stript  of  its  last  rag,  out  of  the  sight,  and  for 
the  benefit  of  the  judge,*  his  proteges,  and 
imder-partners. 

A  third  person — a  person  who  is  not  a  party 
— a  person  whose  presence,  although  he  be 
not  a  party,  may,  in  the  character  of  witness,  or 
any  other,  be  necessary  to  justice, — is  in  this 
respect  in  the  situation  which  the  defendant 
is  m,  antecedently  to  the  first  judicial  meeting 
so  often  spoken  of. 

In  case  of  necessity,  not  on  parties  only,  but 
on  third  persons,  from  whom  information,  or 
any  other  service,  is  necessary  to  justice,  might 
this  mode  of  enforcing  it  be  practised  without 
reserve ;  always  understood,  that  in  case  of 
purposed  vexation,  the  author  is  at  the  same 
time  himself  standing  in  the  presence  of  the 
judge,  ready  by  his  immediate  appointment  to 
pay  for  the  injury  by  due  satisfaction  or  con- 
dign punishment. 

By  the  laws  of  the  Twelve  Tables,  any  man 
might  lead  or  drag  into  the  presence  of  the 
judge  any  other,  oblorto  collo,  giving  his  neck  a 
twist  at  the  same  time.  The  twist  in  the  neck 
might  have  been  spared :  that  omitted,  and 
responsibility  for  vexation  added,  the  provision 
would  not  be  less  conducive  to  justice  now  than 
then,  in  London  than  in  Kome. 

Lawyer.~AnA  would  you  have  the  whole 
time  of  a  leading  member  of  parliament,  of  a 
first  minister,  liable  to  be  thus  consumed  by  a 


•  Comm.  Rep.  on  ImpriBOnmciit,  April  1792.     27  Rep. 
of  CommiUee  of  Finance— Appendix — Prison  fees. 
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conspiracy  of  black^iards,  or,  on  condition  of 
perseverance,  by  a  single  blackguard  ? 

Non-Lawyer. — No,  certainly :  but  your  con- 
spiracy, what  length  could  it  go  before  it  were 
discovered?  ^nd  your  single  blackguard,  or  the 
first  of  your  conspirators,  punished  as  he  would 
be  for  his  very  first  exploit,  stopped  in  his  career 
at  the  very  outset,  where  would  be  his  perse- 
verance ?  As  to  your  own  all-perfect  system — 
what  it  does  admit,  is  your  apprehended  mis* 
chief;  what  it  does  not  admit,  is  this  natural,  or 
any  other,  remedy.  At  the  time  of  Mr  Home 
Tooke,  when  on  his  trial  for  treason,  Pitt,  the 
minister  of  the  day,  with  a  crowd  of  other  state- 
worthies,  delivered  his  reluctant  testimony. 
The  relevance  was  at  any  rate  not  very  close : 
suppose  irrelevance  as  complete  as  possible; 
what  burthen,  under  the  name  of  punishment  or 
satisfaction,  could  have  been  imposed  on  the 
author  of  the  vexation  ?  None  whatever. 

Default  is  the  non-performance  of  that  act, 
to  secure  the  performance  of  which,  any  act, 
prescribed  in  the  character  of  an  act  of  notice, 
"was  really  or  professedly  designed. 

On  an  occasion  gf  this  sort,  is  it  necessary,  can 
it  be  necessary,  to  state  to  common  sense  what 
^would  be  the  part  taken  by  common  honesty  ? 

Under  the  natural  system,  the  occasion  for 
riotice,  atid  eventually  default  (be  it  what  it 
^may),  Mrill  be  either  subsequent  to  the  first 
appearance  of  the  party  before  the  judge,  or 
antecedent,  consisting  in  non-appearance. 

If  subsequent  to  such  appearance,  there  can 
^  no  difficulty.  At  the  first  appearance,  mea- 
^'Ures  are  supposed  to  be  already  taken,  (since 
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in  evei;y  case  they  may  be  taken),  effectual 
measures,  taken  without  difficulty,  and  with 
full  warning  of  the  consequences  of  neglect,  for 
the  continuation  of  the  intercourse  as  long  as  it 
can  be  necessary  for  any  of  the  purposes  of  jus- 
tice. If  antecedent  to  such  appearance ;  then,  for 
the  purpose  of  giving  him  official  and  siifficient 
notice^  sufficient  information  of  the  nature  of  the 
burthen  to  which  default  may  subject  him, — 

Eersonal  intercourse  with  the  party  himself,  is 
y  the  supposition  impracticable.  But,  with 
the  adverse  party,  the  plaintiff, — the  party  at 
whose  instance  the  rendering  of  this  service  by 
or  at  the  charge  of  him  the  defendant  is  prayed 
for, — this  intercourse  has,  by  the  supposition, 
taken  place.  The  defendant  by  the  supposition 
is  not  forthcoming :  intercourse  with  him  hath 
as  yet  been  found  impracticable :  simple  latency, 
absconsion,  expatriation,  exprovinciation  — 
which  of  all  these  accidents  is  the  cause  ?  Who- 
soever he  be,  whosoever  he  is  or  has  been ;  rela- 
tions, neighbours,  acquaintance,  some  or  all  of 
these,  if  he  is  a  human  creature,  he  must  have  had. 
From  these  sources,  or  some  of  them,  (if  thei 
acquaintance  which  the  plaintiff,  his  adversary, 
has  with  him  be  not  of  itself  sufficient),  informa- 
tion concerning  him  will  be  to  be  obtained : 
and,  for  the  indication  of  these  sources  of  infor- 
mation, the  plaintiff,  who  is  so  much  concerned 
in  interest  to  afford  it, — the  plaintiff,  if  it  be 
not  in  his  power  of  himself  to  afford  sufficient 
information,  may  at  any  rate  be  relied  on  as  a 
sure  resource. 

Though  a  channel  of  correspondence  be  settled 
upon,  and  agreed  to  be  employed,  yet,  on  legal 
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occasions,  as  on  those  of  ordinary  life,  the  pro- 
cess is  exposed  to  failure  ;  the  channel  that 
ought  to  have  been  employed,  has  not  been  em- 
ployed; or,  though  employed,  the  intended 
communication  has,  after  all,  failed  of  being 
received  by  the  person  to  whom  it  should  have 
been  made. 

On  this  head,  in  natural  procedure,  as  in  ordi- 
nary life,  the  first  question  is,  of  course — received 
or  not  received  ?  If  not  received,  then  sometimes 
comes  in  the  ulterior  question,  to  whom  shall 
the  failure  be  imputed  ?  To  the  party  by  whom 
the  notice  should  have  been  received?  or  to 
the  party  at  whose  instance,  and  by  whose 
instrumentality  (in  the  first  instance  at  least) 
the  conmiunication  ought  to  have  been  made  ? 

Under  the  technical   system,   the  question, 
received  or  no?  \s2l  question  never  made :  instead 
of  it,  good  or  bad?  is  the  only  question  ever  heard 
of,  in  regard  to  notice.     Kgood,  no  matter  whe- 
ther received  or  no  :  it  will  be  deemed  to  have 
been,  or  (what  is  ^he  only  material  thing)  acted 
Upon  as  if  it  had  been,  received.    If  bad,  no  mat- 
ter, again,  whether  received  or  no :  it  will  be 
deemed  not  to  have  been  received ;  and  upon 
that  supposition  will  the  conduct  of  the  judge 
l>e  grounded.  . 

The  notice  is  regarded  as  good,  when  the  com- 
nnnnication  is  supposed  to  have  been  made 
3.ccording  to  the  forms  which  have  been  settled, 
or  supposed  to  be  settled.  Made  according  to 
these  forms,  it  is  not  the  less  good  for  not  hav- 
^^g  been  received.  Made  in  a  manner  varying, 
^^  Supposed  to  vary,  in  any  respect,  from 
these  forms,  it  is  not  the  better  for  having  been 
^^ceived. 

^OL.   rv.  o 
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Accordiiigto  the  principles  of  common  honesty, 
the  points  aimed  at  have  been  already  stated ; 
that,  wherever  notice  is  requisite  to  justice, 
notice  be  not  given  only,  but,  wherever  actually 
received,  be  deemed  to  have  been  received ;  and 
that  the  operations  employed  for  the  giving  and 
the  receiving  of  it  be  as  free  from  delay,  vexa- 
tion, and  expense,  as  possible. 

Given  the  situation  of  the  north,  given  also 
the  situation  of  the  south.  Given  the  points 
aimed  at  by  common  honesty,  given,  in  like 
manner,  are  the  points  aimed  at  by  common 
law  : — that  the  notice  requisite  to  justice  may, 
as  frequently  as  possible,  fail  of  being  received  ; 
that,  when  actually  received,  it  may  as  frequently 
as  possible  fail  of  being  deemed  to  have  been 
received,  to  the  end  that  he  by  whom  it  was 
given  may  be  dealt  with  as  if  he  had  not  given  it ; 
and  that  the  operations  relative  to  it  may  be 
in  such  manner  attended  with  delay,  vexation, 
and  expense,  as  to  yield  to  the  partnership  as 
large  a  mass  of  profit  as  possible. 

The  courses  taken  for  the  fulfilment  of  these 
ends  are  by  far  too  multifarious  to  be  here  par- 
ticularized. The  diversifications  agree  in  this, 
viz,  that,  besides  being  needlessly  dilatory,  vexa- 
tious, and  expensive,  they  are  as  inadequate  as 
they  can  be  made :  the  commodious  channels 
presented  by  the  improved  state  of  society 
being  industriously  neglected,  all  real  means  of 
intercourse  being  inexorably  declined.  How 
should  it  be  otherwise?  To  employ  them, 
the  judge  would  have  to  see  and  hear  parties 
with  his  own  eyes  and  ears :  and  to  see  and 
hear  parties  would  be  to  give  up  the  ends  of 
judicature. 
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On  favourable  occasions,  sham  communi- 
cations are  employed  without  disguise :  the 
fonns  of  communication  being  employed,  under 
circumstances  in  which  it  is  known  that  the 
information  pretended  to  be  communicated  will 
not  be  received ;  viz.  either  will  not  be  received  at 
all,  or  will  not  be  received  time  enough  to  answer 
the  pretended,  and  not  intended,  purpose,* 

The  forms  prescribed  to  be  employed  in  the 

first    instance    being    elaborately  inadequatOi 

profit  flows  in  through  a  variety  of  channels^ 

Suits  on  the  question  whether  tne  notice  given 

was  good  or  bad  :  the  notice,  though  good,  not 

having  been  received,  suits  for  relief  from  the 

consequences :  notice  given  in  the  first  instance 

bemg  found  bad,  demand  for  fresh  notice  :  the 

only  form  of  communication  allowed  to  be  given 

in  the  first  instance,  being  upon  the  face  of  it, 

or  by  experience,  found  to  be  ineffective,  or 

reasonably  or  unreasonably  apprehended  so  to 

lye, — motion  that  communication  made  in  some 

other  way  may  pro  hdc  vice  be  held  good.f 

*  Of  communicatiou  made  in  a  form  contrived  for  Uie  pur- 
pose of  being  ineffective,  the  case  of  the  three  distringases^ 
^though,  in  that  case,  compulsion  is  in  a  manner  combined 
xvHh  notice)  may  serve  in  some  sort  for  an  example.  Real 
object^  the  forcing  the  corporation  to  employ  an  attorney, 
that  the  suit  may  commence  and  go  on  in  technical  course : 
form  of  communication  employed,  (instead  of  sending  for  an 
acting  member  of  the  corporation,  and  speaking  to  him),  a 
sort  of  pantomime;  a  few  shillings-worth  of  their  goods 
•ebed,  or  pretended  to  be  seizedi  and  a  few  months  afterwards 
a  few  shillings- worth  more.  By  virtue  of  this  sort  of  commu-' 
<^ication  at  the  end  of  seven  or  eight  months  the  attorney  is 
«et  to  work,  and  commencement  given  to  the  suit. 

f  That  '^  sertke*'  (as  the  phrase  is)  made  in  this  or  that 
particular  way,  may  be  "  good  Benrice.*" 

«  Vide  tupfA,  Chap*  4  of  Uui  Boolu 
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Parties  excluded,  discussions  about  notice  rest 
of  course  on  the  ground  of  affidavit  evidence; 
No  questions  asked !  the  essential  character  and 
use  of  affidavit  evidence.  No  questions  asked ! 
the  resource  and  motto  of  fraud,  on  all  occasions, 
and  in  all  places.  No  questions  asked  by  re- 
ceivers of  stolen  goods ;  no  questions  asked  by 
learned  judges. 

•  Notice  of  the  fact,  on  which,  according  to 
law,  a  proceeding  at  the  charge  of  one  or  other 
of  the  parties  is' to  be  grounded, — notice  of  any 
such  fact  is  nothing,  unless  the  notice  of  the 
law  accompany  it :  means  of  compliance  are 
presented  to  view ;  motives  for  compliance,  not. 

One  grand  and  standing  object  is,  accordingly, 
to  keep  the  law  in  a  state  as  incapable  as  pos- 
sible of  being  conveyed  to  notice.  That  which 
exists  not,  is  not  a  subject  of  knowledge. 
Hence  the  matter  of  another  device;  Qie 
unfeigned  love  and  indefatigable  magnification 
of  that  sham  law,  in  England  denoted  by  one 
of  the  half  dozen  senses  of  the  term  common 
law,  and  in  France  so  much  more  appropriately 
hy  jurisprudential  la w,  or  j  urispr udence .  Hence 
also  the  accessory  devices  embroidered  upon 
that  ground ;  jargon  in  all  its  forms,  fiction,  and 
the  double-fountain  principle :  all  which  see. 

In  respect  of  the  mode  best  adapted  to  the 
conveyance  of  notice ;  besides  the  diversifications 
above  hinted  at,  as  resulting  from  the  state  of 
society,  others  of  a  more  permanent  nature  are 
suggested  by  circumstances  of  diversity,  such 
as,  under  the  system  of  common  sense  and 
natural  procedure,  are  too  obvious  to  be  over- 
looked. The  party  sui  juris,  or  under  power: 
of  one  sex,  or  the  other :  in  a  s^tate  of  perfect 
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sanity,  or  in  a  state  of  comparative  imbeciliCy 
through  immaturity  or  caducity  of  age:  the 
party  a  housekeeper,  or  not :  if  not  a  housekeeper, 
has  he  a  fixed  abode,  or  is  he  in  a  state  of 
itinerancy:  his  abode  known,  or  as  yet  not 
known  :  within,  or  not  within,  the  geographical 
boundaries  of  the  j  urisdiction  of  the  court.  From 
these  and  other  diversities  in  respect  of  condi- 
tion in  life,  may  arise  a  demand  for  diversifica- 
tion too  obvious  to  need,  and  requiring  too 
many  words  to  admit  of,  further  mention  here. 

To  these  natural  and  rational  sources  of  diver- 
sification, the  technical  system  (in  England  at 
least)  has  substituted  others,  more  suitable  to  its 
purposes,  and  more  congenial  to  its  nature: 
diversity  of  courts,  diversity  in  the  sorts  of 
causes,  and  diversity  of  stages  in  the  same 
cause. 

In  French  practice,  the  defendant,  after  he 
had  given  authority  to  an  attorney  to  act  for 
him,  was  called  upon  to  elect  his  domicile: 
meaning  neither  more  nor  less  than  this,  viz.  to 
name  the  house,  to  which,  whatsoever  commu- 
nication for  the  purpose  of  the  cause  might 
require  to  be  made,  being  made  accordingly, 
shall  be  presumed  to  have  reached  his  hands. 
The  domicile  so  elected  was  the  ofiice  of  his 
attorney.  Between  client  and  attorney,  so 
long  as  the  relation  and  the  confidence  attached 
to  it  continues,  it  is  not  in  the  nature  of  things 
'that  any  evasion  or  detrectatioft  of  intercourse 
should  exist  on  either  side. 

In  England,  as  in  France,  and  everywhere 
else,  (even  under  the  natural  system),  to  whom- 
soever the  misfortune  falls  of  being  obliged  to 
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employ  an  attorney,  the  office  of  the  attorney  will 
in  general  be  (regard  being  had  to  the  interests 
of  both  parties)  the  most  eligible  domicile :  and, 
if  at  the  outset  of  the  suit,  so  through  every  sub- 
sequent stage  of  the  dispute  ;  whatsoever  turns 
it  may  happen  to  it  to  take. 

Under  the  technical  system  in  England,  elec- 
tion of  domicile  does  take  place,  and  it  does  not 
take  place. 

It  does  take  place,  in  this  respect: — ^The 
greater  part  of  the  business  done  being  sham 
business,  business  made  to  make  fees,  business 
which  has  nothing  to  do  with  the  merits  ;  what 
is  done  and  received  in  the  party's  name  is  not 
communicated  to  him.  Having  (lest  the  useless- 
ness  of  it  shall  be  perceived)  been  rendered 
unintelligible  to  him,  it  is  convenient  to  the 
lawyer,  and  not  disadvantageous  to  the  client, 
that  he  should  be  spared  as  much  as  possible 
the  plague  of  hearing  of  it.  Without  any  elec- 
tion, the  domicile  of  each  attorney  is  known  or 
knowable  to  every  other  ;  and  thus  far,  without 
any  such  election  in  form,  the  effect  of  it  takes 
place. 

It  is  the  interest  of  the  partnership  that  as 
much  intercourse  as  possible  should  be  kept  up 
between  the  professional  members  of  it  on  the 
opposite  side  of  the  cause,  the  one  with  the 
other,  and  as  little  intercourse  as  possible 
between  one  party  and  the  other,  and  between 
each  party  and  the  lawyer  on  the  other  side. 
Between  the  party  and  his  lawyer,  it  is  neither 
in  their  inclination  nor  in  their  power  to  pre- 
vent or  impede  the  intercourse. 

But,  in  addition  to  this  sham  business,  in  the 
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course  of  which,  though  everything  is  supposed 
and  asserted  to  be  done  by  the  party,  nothing  is 
done  by  him  in  effect;  in  addition  to  this 
sham  business,  to  which  the  party  is  not,  unless 
by  accident,  privy ;  business  will  every  now  and 
then  arise,  which  cannot  be  done  unless  the 
party  knows  of  it.  Here  then  would  be  an 
occasion  in  respect  of  which,  if  justice  instead 
of  fees  had  been  the  object,  election  of  domicile 
would  have  been  made  to  take  place :  service  on 
the  client  would  have  been  performed  by  service 
on  his  attorney. 

But  among  the  sources  of  fees  is  evasion  of 
notice :  evasion,  real  on  one  side,  apprehended, 
or  pretended  to  be  apprehended,  on  the  other. 
By  election  of  domicile,  AnglicS  by  causing 
service  on  the  attorney  to  be  in  all  cases  service 
on  the  client,  this  source  of  fees  would  have  been 
dried  up.  Accordingly,  such  permanent  election 
of  domicile  is  unknown  to  English  practice. 

The  persons  to  whom  notice  is  addressed  are 
either  Known  or  unknown  :  unknown,  as  in  the 
oase  of  creditors. 

When  the  debtor  is  alive  and  forthcoming. 
Common  sense  would  direct  men  in  the  first 
instance  to  the  debtor.  Technical  judicature 
tinds  always  some  other  channel  of  correspon- 
dence better  adapted  to  its  purposes. 

Scotch  judicature  for  example, — besides  the 
Jt>icr  and  shore  of  Leithy  has  the  Minute-book  and 
the  WaU:  the  pier  and  shore  for  fugitives  ;  the' 
laiinute-book  and  the  wall  for  creditors.* 

Rule ;  If  notice  be  not  conveyed  to  those  whose 

♦  Lawrie,p.  180. 
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interest  it  is  to  receive  it,  be  sure  that  either 
its  being  received  is  not  for  the  advantage,  or 
that  its  not  being  received  is  for  the  advantage, 
of  those  on  whom  it  depends. 

Think  on  this  occasion  of  bank  directors,  and 
unclaimed  dividends.  Think  again  of  lord 
high  chancellors,  and  masters  of  the  rolls, 
and  unclaimed  pittances  of  miserable  suitors : 
and  see  by  what  omnipotence  it  is  that  the 
money  employed  in  augmentation  of  masters' 
salaries  is  created  out  of  nothing. 

Behold  in  each  master's  office  a  gulph,  by 
which,  when  a  man's  money  is  swallowed, 
either  his  right  to  it  is  concealed  from  him,  or, 
if  he  know  of  it  and  claim  it,  more  is  squeezed 
from  him  than  is  paid.  First  men  make  the 
wrong,  then  they  make  their  profit  from  the 
wrong :  nor  is  that  enough  for  them,  but  they 
must  have  praise  for  it. 

Sham  notice  presents  two  main  modifications : 
1 .  When  notice  pretended  to  be  given  is  not 
given,  not  being  meant  to  be  received :  2. 
When,  received  or  not  received,  it  is  manifestly 
incapable  of  answering  its  pretended  purpose. 
In  the  one  case  it  is  ineffective,  in  the  other 
useless.  By  the  English  practice  in  the  case 
of  outlawry,  in  the  class  of  causes  called  civil 
causes,  an  example  may  be  seen  of  both  these 
modifications,  according  as  it  is  considered  in 
its  application  to  the  one  or  the  other  of  two 
descriptions  of  persons  :  persons  out  of  reach  of 
the  pretended  notice  (whether  put  into  that 
state  by  latency,  expatriation,  or  ex-provincia- 
tion) ;  and  persons  incapable  of  profiting  by  it, 
being  incapacitated  by  indigence. 


Chap.  XIII.]  CHICANERIES  ABOUT  NOTICE.  201 

'  Process  of  outlawry*  is  a  mode  of  proc^ding 
by  which  a  man  is  put  into  the  condition  of  an 
outlaw.  To  be  in  that  condition,  is  to  forfeit  all 
his  goods  and  chattels,  together  with  the  profits 
of  lands  :  goods  and  chattels  upon  the  perform-^ 
ance  of  the  first  ceremony,  profits  of  lands  after 
other  ceremonies,  all  of  course  yielding  their 
fees.  Add  to  this,  perpetual  imprisonment,  if 
he  be  caught ;  besides  other  plagues  in  plenty, 
not  worth  detailing  after  these. 

Who  are  the  persons  whom  the  partnership 
has  subjected  to  this  fate  ?  Two  descriptions  of 
persons:  those  who  have  not  wherewithal  to 
defend  themselves  from  it,  that  is,  to  employ 
laMryers  to  defend  them ;  and  those  who,  for 
any  cause,  (be  they  ever  so  poor  or  ever  so  rich), 
happen  to  be  so  circumstanced  as  to  be  out  of 
the  way  of  receiving  the  notice.  Not  that,  on 
this  occasion  any  more  than  others,  the  condi- 
tion of  poor  and  rich  is  exactly  upon  a  par.  A 
difference  there  is,  and  it  may  easily  be  ima- 
gined in  favour  of  which  side.  A  rich  man, 
unless  he  be  uncommonly  unfortunate,  can  be 
kept  in  it  only  for  a  time :  a  poor  man  conti- 
nues in  it  for  ever,  and  without  remedy. 

To  put  a  man  in  it,  is  a  power  given  to  every 
other  who  is  content  to  pay  the  price.  Pro- 
ceeding in  a  particular  course,  chalked  out  for 
this  purpose,  a  man  brings  an  action  against 
you  for  anything  that  comes  uppermost :  no 
matter  what  it  is,  since  it  is  not  necessary  that 
it  should  have  the  smallest  foundation  in  fact : 
and  if  one  carried  on  in  this  way  is  not  sufficient 
to  ruin  you,   he  brings  as  many  more  as  he 

•  1  Tidd,  125. 
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pleases.  The  great  majority  of  the  people  are 
unable  to  employ  an  attorney  to  defend  them 
respectively  in  any  one  such  suit ;  much  more 
in  any  number  of  such  suits,  increasable  with- 
out stint :  consequence,  outlawry,  as  above 
described. 

There  are  two  principal  offences,  to  which,  as 
already  intimated,  this  punishment  is  annexed. 
One  is  poverty ;  or  rather  (reference  being  had  to 
the  circumstances  of  the  plaintiff)  inferiority  of 
affluence.  The  other  is  expatriation;  being  out 
of  England  :  whether  for  a  man's  own  business 
or  pleasure,  or  in  the  public  service,  makes  no 
difference.  While  a  soldier  is  bleeding  for  his 
country  at  the  antipodes,  judges  in  England 
have  a  shop  open,  in  which  they  are  ready  to 
sell  his  liberty,  with  the  faculty  of  destroying 
his  property,  to  anyone  who  will  come  to  them 
and  pay  the  price  for  it. 

Previously  to  a  man's  being  sentenced  to  this 
punishment,  a  notice,  in  some  shape  or  other, 
must  in  every  case  be  given  to  him.  But  it  is 
not  necessary  that  in  any  case  he  should  have 
received  it.  He  never  does  receive  it :  it  never 
is  intended  that  he  should  :  it  is  always  intended 
that  he  should  not :  it  is  always  a  sham  notice. 
The  man  is  in  the  East  Indies:  the  notice  con- 
sists of  a  mess  of  jargon,  muttered  by  an  attor- 
ney's clerk,  in  some  office  or  public  house  in 
London*,  calling  upon  the  man  to  appear  there 
or  thereabouts  in  a  few  days. 

•  When  a  man  is  transformed  into  an  outlaw,  n  capat 
btpintan,  a  wolf's  head,  ns  we  learn  from  the  highest  autho- 
ritieB,  takfs  place  of  the  original  head  planted  by  nature  upon 
his  shoulders.  While  Juhii  Wilkes  was  in  Paris,  a 


Chat.  XIII.]  CHICANERIES  ABOUT  NOTICE.  203 

The  case  in  which  a  man  cannot  be  outlawed 
for  nothing,  without  risk  to  the  person  at  whose 
instance  this  punishment  is  inflicted  on  him, 
will  help  to  show  (if  it  be  necessary  to  show) 
that  it  is  not  for  want  of  knowing  how  to  remedy 
it,  that  those  who  profit  by  this  enormity  perse* 
vere  in  the  commission  of  it. 

On  a  criminal  prosecution,  it  cannot  be  prac- 
tised as  abovementioned  without  risk.  The 
necessity  of  a  bill  found  by  the  grand  jury  is  the 
bar  to  it.  Not  that  the  power  given  to  that  sort 
of  court  is  the  real  obstacle :  the  real  obstacle 
consists  in  the  oath  attached  to  the  testimony, 
without  which  the  bill  could  not  be  found  :  i.  e. 
to  the  punishment  attached  to  it  in  case  of  falsity. 

clerk  performed  this  metamorphosis  upon  his  head,  by  pro- 
nouncing the  magical  words  at  a  public-house  called  the 
Three  Tons,  in  Brook  street,  Holbom.  A  discovery  was 
made,  that  one  of  the  words  belonging  to  the  formulary  was 
wanting,  or  misplaced.  The  effect  of  this  discovery  was,  to 
replace  upon  the  shoulders  of  the  blasphemer  his  natural 
liead,  such  as  it  may  be  seen  in  Hogarth's  print  of  it. 

A  list  of  persons  is  periodically  published  under  the  name 

''of  the  East  India  Directory.     A  monthly  list,  called  Steele's 

List,  shows  such  of  the  king's  subjects  as  are  serving  their 

country  at  different  stations,  in  the  naval  branch  of  his  ser- 

Tice.     In  the  periodical  book  called  the   Court  Calendar, 

may  be  seen  the  names  of  others  of  his  majesty's  subjects, 

serving  in  various  foreign  stations.     All  these,  together  with 

all  the  inhabitants  of  all  the  colonies,  form  a  part  of  the  whole 

iiumber  of  persons  whom,  without  the  shadow  of  a  cause, 

without  enquiring  into  the  cause,  and  under  a  determina- 

^OD  not  to  enquire  into  the  cause,  the  judges  of  all  the 

courts  are  ready,  on  all  appropriately  fixed  days,  to  sen- 

^nce  to  this  punishment,  at  the  instance  of  anybody  who 

^'iJ  pay  the  fees. 

Selden,  as  he  tells  us  in  his  Tahle  Talk,  outlawed  the  king 

^^  Spain,  for  not  making  his  appearance  in  Westminster 

^^L  in  pursuance  of  a  notice  thus  delivered. 
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The  same  punishment  would  afford  the  same 
security,  grand  jury  or  no  grand  jury. 

The  observation  is  necessary ;  otherwise  a 
lawyer  would  have  his  answer  ready :  in  civili 
you  cannot  have  the  same  security  against 
groundless  outlawry  as  you  have  in  criminali, 
because  in  criminali  you  have  a  grand  jury,  and 
in  civili  you  have  none. 

To  put  an  end  to  this  abuse,  along  with  many 
others,  what  is  wanted  is,  no  jury,  grand  or 
petty,  but  personal  appearance  of  the  plaintiff 
coram  judicCy  for  the  purpose  of  examination  upon 
oath,  in  the  first  instance. 
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CHAPTER  XIV. 

NINTH      DEVICE PRINCIPLE      OF     NULLIFI- 
CATION. 

The  instruments  and  operations  to  which  the 

principle  of  nullification  is  in  use  to  be  applied, 

maybe  divided  into  two  classes;  non-judicial, 

and  judicial.     Of  the  non-judicial  class,  contracts 

^including  agreements  and  conveyances)  present 

the   most  extensive  as  well  as  most  familiar 

example.     These   belong  not  to   the  present 

purpose ;    but  (so  close  is  the  analogy)  what  is 

liere  said  with  reference  to  judicial  instruments 

smd  operations,  would,  without  much  exception 

or  difference,  be  found  applicable  to  those  others. 

Applied  to  a  judicial  operation  or  instrument, 

^le  effect  and  object  of  the  principle  of  nullifi;- 

^ation  is  (according  to  the  most  comprehensive 

description  that  can  be  given  of  it)  in  the  case 

5>f  an  operation^  to  cause  that  to  be  considered  as 

^2ot  having  been  done,  which  has  been  done : — 

in  the  case  of  an  instrument,  or  a  clause  or 

jM)rtion  of  an  instrument,  to  cause  that  to  be 

^JODsidered  as  not  existing  which  does  exist.* 

Examples: — Order  from  the  judge   to  the 
jDarty  to  appear  in  person,  at  a  certain  time  and 

*  In  this  point  of  yiew,  the  principle  of  nullification  may 
^e  considered  as  a  modification  or  application  of  the  prin- 
ciple of  fiction.     See  the  chapter  on  that  device. 
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place.  He  appears  accordingly :  this  appear- 
ance is  null  and  void :  for  this  obedience  he 
suffers,  as  if  he  had  not  obeyed.  Suffers !  Why  ? 
Because  the  pleasure  of  the  judge  was  (as  ne 
ought  to  have  understood,  the  order  being  to 
the  contrary),  that  he  should  not  appear  in  per- 
son, at  that  or  any  other  time  and  place ;  but 
should  employ  an  attorney  to  appear  instead  of 
him,  at  other  times  and  places. 

Defendant  proved  guilty  of  a  capital  crime  ; 
found  so  by  the  jury :  acquitted  afterwards  by 
a  judge.  Why  ?  Because,  in  the  description  of 
the  crime,  a  lawyer,  whom  the  prosecutor  was 
obliged  to  employ,  had  omitted  to  employ  a 
particular  word,  which  neither  legislator  nor 
judge  had  ever  ordered  to  be  enaployed,  and 
which  was  not  in  the  language.  For  the  pur- 
pose of  giving  impunity  to  the  criminal,  the 
judge  makes  the  rule,  pretending  to  find  it  ready 
made. 

On  a  more  particular  view,  the  effect  of  the 
nullification  principle  in  respect  of  the  ends  of 
justice  will  be  seen  to  be  different,  and  indeed 
opposite,  according  as  it  is  in  favour  of  the 
plaintiff's  or  of  the  defendant's  side  of  the  cause 
that  the  operation  in  question  has  been  per- 
formed, or  the  instrument  in  question  exhibited. 

1.  In  favour  of  the  defendant's  side;  if  the 
suit  be  a  criminal  one,  the  object  of  the  suit 
(the  application  of  punishment  to  the  defendant, 
if  he  be  guilty)  is  either  prevented  altogether, 
or  retarded :  so,  if  it  be  a  non-criminal  suit, 
the  administration  of  satisfaction  to  the  plaintiff: 
for  example,  the  causing  him  to  receive  a  sum 
of  money  that  is  his  due. 

2.  In  favour  of  the  plaintiff's  side;    if  the 
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suit  be  criminal,  the  effect  of  the  nullification  is 
to  cause  the  defendant  to  receive  punishment, 
and  that  punishment  undue  :  if  the  suit  be  non- 
criminal, then,  on  the  score  of  satisfaction,  to 
render  to  the  plaintiff  some  service,  and  that 
service  undue. 

From  causes  which  lie  too  vv^ide  of  the  present 
purpose,  so  it  is  that, — in  comparison  of  the 
instances  in  vv^hich  the  operation  of  it  is  in  favour 
of  the  defendant's  side,  especially  in  criminally — 
those  in  which  it  is  in  favour  of  the  plaintiff's 
side  (in  such  sort  as  that  the  defendant  shall 
either  on  the  score  of  satisfaction  or  on  that  of 
punishment,  be  subjected  to  a  burthen  which 
is  not  due)  would  be  found  extremely  rare. 
In  other  words,  the  effect  of  it  is  much  more 
frequently  to  paralyze  the  force  of  the  law,  than 
to  give  a  wrong  direction  to  it.  This,  therefore, 
is  the  effect  which  in  general,  and  unless  on 
special  notice  to  the  contrary,  it  will  be  proper 
to  consider  as  attached  to  the  application  of  this 
principle. 

To  which  side  soever  of  the  cause  the  opera- 
tion of  the  principle  applies,  the  effect  of  it  is 
susceptible  of  two  other  distinctions,  which 
require  to  be  observed. 

1 .  It  applies  either  to  the  whole  number  of 

^teps  taken,  or  about  to  be  taken,  in  the  cause, 

Or  to  some  part  only  of  that  number.    In  the 

^rmer  case  the  nullification  may  be  said  to  be 

^Pawp/rfe;*  in  the  latter  case,  partial. '\ 

and  simple;  ope« 
,,  timpliciier. 
^       -f  Synonyms, — Uinitea;  operaiiog  secundum  quid,  in  the 
r^^guage  of  school-logic ;   quoad  hoCf  in  the  language  of 
''^tnsprudence. 
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Thus,  in  another  and  fairer  and  honester  as 
well  as  pleasanter  sort  of  game,  the  royal  game 
of  the  goose,  one  sort  of  unlucky  cast  throws  you 
back  only  a  part  of  the  way  you  have  made ; 
another,  the  whole  of  it. 

2.  Again:  Where  the  nullification  is  com- 
plete, in  some  instances  it  has  the  effect  of 
operating  as  a  bar, — on  the  plaintiff's  side,  to 
all  ulterior  demand,  to  all  fresh  suit  on  the 
same  score,— on  the  defendant's  side,  to  all 
ulterior  defence;  in  other  instances,  not.  In 
the  former  case,  it  may  be  termed  definitive  or 
peremptory;  in  the  other  case,  dilatory  or 
temporary,  or  rather  non-peremptory. 

Another  distinction :  The  cause  of  nullifica- 
tion,*— the  pretended  irregularity  in  the  opera- 
tion, or  the  pretended  vice  or  defect  in  the 
instrument, — may  be  made  to  operate  back- 
wards only,  or  forwards  only,  or  both  ways. 

The  principle  of  nullification  is  what  lord 
Bacon  would  have  called  a  polychrest:  a  con- 
stellation of  injustices. 

1.  If  the  article  of  substantive  law  which 
it  serves  to  frustrate  be  in  the  form  of  statute 
law,  it  not  only  contributes  to  the  uncertainty 
of  the  law,  but  contributes  to  undermine  the  au- 
thority of  the  legislator,  substituting  that  of  the 
judge  in  place  of  it.  In  the  individual  case  in 
question,  it  repeals  the  law  of  the  legislator  pro 
tanto;  and  it  serves  as  an  example  and  an  encou- 
ragement to  judges  to  repeat  such  acts  of  repeal 
in  other  instances. 

2.  Although  the  article  of  substantive  law  thus 
frustrated  exist  in  no  other  form  than  that  of  a 

•  Synonyms, — quirk,  quibble. 
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rule  of  jurispnidential  law ;  in  other  wofds, 
if  it  be  no  more  than  a  sham  law,  made  or  ima- 
gined by  a  judge,  without  any  determinate  set 
of  words  to  put  it  into,  instead  of  an  article  of 
oral  law,  made  by  the  legislator  in  a  determinate 
set  of  words ;  in  this  case,  though  no  such  ad- 
vantage is  made  as  in  the  former  case  in  the 
way  of  usurpation,  yet  in  the  way  of  tmcertaitity 
the  advantage  is  the  same.  The  substantive  law, 
which  was  of  itself  uncertain,  as  being  in  the  form 
of  jurisprudential  law,  is  rendered  still  more  so, 
by  the  shock  thus  given  to  the  system  of  adjec- 
tive law,  on  which  its  execution  depends. 

3.  It  possesses,  and  in  a  pre-eminent  degree, 
the  virtue  of  an  ex-post-facto  law.  Whatever 
general  rule  of  law  is  established  in  the  way  of 

jurisprudence,  that  is,  by  judges,  acting  as  such, 
is  in  effect  an  ex-post-facto  law.  The  mischief 
of  an  ex-post'facto  law  consists  in  its  being  unex- 
'pected :  whence,  the  suffering  produced  by  it  is 
^t  once  inevitable  and  unnecessary :  unneces- 
sary, since  an  article  of  statute  law  to  the  same 
effect  would  have  produced  all  the  good,  with- 
out any  of  the  suffering.  But  what  can  be  so 
minexpected  as  that  a  malefactor  should  be  ac- 
'Cjuitted,  because  a  clerk  has  written  a  wrong 
"word? 

4.  It  punishes  one  man,  for  the  fault,  or  the  sup- 
^posed  fault,  of  another.  It  punishes  the  party 
injured,  it  deprives  him  of  redress,  because  an 
attorney's  clerk,  or  a  clerk  under  the  orders  of  the 

3  udge  himself,  has  written  a  word,  which  is  sup- 
TH)sed  to  be  wrong.  Under  the  natural  system, 
^Q  error  being  discovered,  if  it  were  deemed  worth 
Correcting,  it  would  be  corrected,  and  the  suit 

VOL.     IV.  p 
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i^ould  go  on  as  if  there  had  been  no  error  :  but 
under  the  technical  system,  such  correction 
would  not  serve  the  ends  of  judicature. 

The  more  foreign  the  ground  is  to  the  merits, 
the  more  the  decision  contributes  to  the  giving 
to  the  law  the  desired  appearance  of  a  lottery, 
in  which  a  favourable  decision  is  a  prize,  and 
'  the  tickets,  the  prices  paid  by  plaintiffs  and 
defendants  for  their  respective  chances. 

5.  In  all  cases  of  a  criminal  nature,  it  serves 
for  lodging  the  power  of  pardon  in  hands  un- 
known to  the  legislator.  The  lower  and  more 
numerous  the  hands,  so  much  the  better ;  so 
long  as  the  power  of  allowing  or  disallowing  the 

¥ardon  is  reserved  in  the  hands  of  the  judge, 
he  persons  in  which  this  power  is  vested,  are  all 
the  persons  to  whose  mistake,  or  supposed  mis- 
take, this  consequence  is  annexed  :  every  attor- 
ney or  attorney's  clerk,  every  official  clerk  or 
official  clerk's  clerk.  If  the  consequence  is 
settled,  and  the  clerk  unpunishable,  the  clerk 
is,  in  respect  of  this  prerogative,  more  of  a  king 
than  the  king  himself;  for  the  king  cannot  par- 
don without  the  concurrence  of  at  least  two 
other  persons,*  and  the  clerk  needs  no  concur- 
rence, but  what,  by  the  supposition,  he  is  sure  of. 
A  decision  which  is  not  grounded  on  any  al- 
leged cause  of  nullification,  is  said  to  be 
grounded  on  the  merits  :  f  i  converso,  a  decision 
which  is  grounded  on  an  alleged  cause  of  nulli- 
fication, f  is  not  grounded  on  the  merits. 

*  The  keeper  of  the  privy  seal,  and  the  keeper  of  cht 
great  seal. 

t  Gallic^,  portanttur  lefond. 

t  Gallic^,  ptfrtani  sur  la  forme.    lo  the  Frendi  szpiessMMi 
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Under  the  technical  system »  (but  more  espe- 
cially under  the  English  edition  of  it),  a  judge 
says,  with  equal  facility  and  indifference,  my 
decision  was  grounded  on  the  merits,  or  my 
decision  was  not  grounded  on  the  merits.  In 
some  future  age,  such  openness  will  appear 
hardly  credible.  In  each  case,  a  shorter  phrase . 
might  serve: — My  decision  was  according  to 
justice ;  or,  my  decision  was  contrary  to  jus- 
tice. 

A  decision  not  grounded  on  the  merits,  bears 
upon  some  ground  foreign  to  the  merits ;  upon 
some  alleged  cause  of  nullification,  some  quirk, 
some  quibble. 

When  the  decision  is  in  favour  of  the  quirk, 
it  is  then  simply  and  decidedly  a  decisioa 
against  the  merits.  Yet»  when  it  is  against  the 
quirk,  it  is  only  sub  modo  that  it  can  be  said  to 
be  in  favour  of  the  merits. 

The  back  of  the  judge  is  turned  upon  the 
merits,  not  only  when  he  decides  in  favour  of  the 
quibble,  but  at  an  earlier  period ;  viz.  when  he 
takes  upon  him  to  listen  to  an  argument  on  the 
subject  of  the  quibble.  Then  is  it  that  one 
offence  against  justice  is  committed;  and,  if 
tlie  decision  is  in  favour  of  the  quibble,  that 
]3Qakes  a  second  offence  against  justice. 

Whether  the  decision  be  for  or  against  the 

Q  nibble, — poin^f^  blank  against,  or  to  a  certain 

^^gree  in  favour  of,  the  merits, — mischief  to  the 

p^^Hmunity  (it  will  be  seen)  is  produced,  advaa- 

'^'^ '     to  the  man  of  law.     When  it  is  for  the 

^  IB  less  pergpicuity,  but,  on  that  very  account,  more  dc* 
iy.  The  outrage  to  justice,  though  the  tame  in  spirit,  is 
c^peqly  avowed. 
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quibble,  a  portion  of  mischief  (it  will  be  seen) 
is  produced,  over  and  above  what  is  produced 
in  the  other  case. 

But  it  would  be  an  error  were  it  supposed, 
that,  by  a  decision  pronounced  against  the  quib- 
ble, any  sacrifice  is  made  of  the  ends  of  judi- 
cature, of  the  interests  of  the  partnership .  That 
the  service  habitually  rendered  to  that  interest 
may  be  at  its  maximum,  it  is  necessary  (it  will 
be  seen)  that  the  instances  in  which  the  decision 
is  against  the  quibble,  and,  so  far,  for  the  merits, 
should  be  frequent.  Equality  is  as  good  a  pro- 
portion as  any  other.  It  is  where  the  numbers 
of  decisions  for  and  against  the  quibble  are  seen 
to  be  equal,  that  the  uncertainty  is  at  its  maxi- 
mum ;  and  uncertainty  is  the  mother  of  argu- 
ment,  that  is,  of  business. 

Suppose  the  question  were,  whether  the 
length  of  your  nose  should  operate  as  a  reason 
for  depriving  you  of  a  sum  of  money  proved  to 
be  due  to  you :  and  suppose  the  decision  in 
the  affirmative.  Would  the  injustice  commence 
with  the  decision  ?  No,  surely :  it  would  com- 
mence with  the  argument :  or,  to  speak  strictly, 
with  the  token  (whatever  it  were)  by  which 
it  had  been  manifested  that  arguments /^ro  and 
con  on  that  question  would  be  heard. 

The  exemplification  may  appear  ludicrous ; 
but  the  purpose  of  it  is  a  grave  purpose.  Among 
the  quibbles,  on  the  ground  of  which  decisions 
have  been  given  against  the  merits,  enough  might 
be  found  in  which  the  distance  from  the  merits 
was  not  greater,  and  in  which  the  mischief  done 
by  the  contempt  put  upon  the  merits  was  even 
more  considerable.  If,  in  that  case,  the  outrage 
to  justice  present  itself,  at  first  view,  as  more 
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flagrant  than  in  these,  it  is  only  because  in  that 
case  the  colour  of  the  ground  is  new,  (for  which 
purpose  it  was  chosen) ;  in  those  others,  old,  and 
the  eye  familiarized  with  it. 

Fancy  not  that  if  a  premium  had  been  offer- 
ed to  him  who  should  invent  the  most  absurd 
ground  of  nullification,  the  most  flagrant  injus- 
tice that  could  be  committed  on  this  ground, 
anything  more  absurd  or  more  flagrantly  unjust 
could  have  been  invented  than  those  quirks 
(sometimes  successful,  sometimes  unsuccessful) 
which  are  to  be  found  in  such  abundance  in  the 
books. 

True  it  is,  that,  in  the  station  of  a  judge, 
inj  ustice  can  never  be  done,  without  a  some- 
thing in  the  character  of  a  ground  or  reason ; 
equaJly  true  it  is,  that,  in  that  station,  nothing 
can  be  imagined  more  irrational  than  what,  in 
the  character  of  a  ground  or  reason,  has  been 
made,  and  may  continue  to  be  made,  to  serve. 

Fancy  not,  that^  if  it  had  happened  to  the 
nasal  reason  to  form  the  ground  of  a  decision, 
reported  in  good  law-French,  the  decision,  with 
its  ground,  would  have  been  defended  with 
less  pertinacity,  or  spoken  of  with  less  reverence, 
"fclian  any  of  those  others  which  form  so  large  a 
portion  of  the  chaos,  called,  in  lawyer's  language, 
c4mmon  law. 

As  to  the  uses  of  this  device  ;  the  catalo|;ue  of 
^Iiem  has  already  been  in  great  part  seen,  m  the 
<^«taIogue  of  tlie  mischiefs. 

iJse  1 .  Making  business ;    viz.  pro  hdc  vice. 

'^^is  use   (as  already  observed)  is  the  more 

jP^OuIiar  fruit  of  the  process  of  temporary  nuUi- 

^^^tion,  in  contradistinction  to  peremptory :  but 

^^f^ji  where  it  is  peremptory,  the  argument  in 
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that  same  cause  is  the  fruit  of  the  principle ; 
and  this  whether  the  irrelevant  objection  be 
allowed  or  disallowed ;  since,  on  that  ground  at 
any  rate,  had  it  not  been  for  the  principle,  there 
would  have  been  no  argument. 

Use  2.  Nursing  uncertainty :  the  perennial 
source  of  made  business,  flowing  from  the  land 
of  quirks  and  quibbles,  in  all  future  cases.  But 
as  to  this  use,  see  further,  under  the  head  of 
the  principle  of  jargonization. 

Use  3.  Establishing  and  supporting  arbitrary 
power.  See  further,  chap.  23.  Doubles-fountain 
principle. 

Use  4.  Blinding  the  legislator :  rendering 
the  law  unintelligible  to  him :  putting  it  out  6i 
his  power  to  see  what  is  going  forward,  to  form 
to  himself  any  clear  conception,  either  of  what 
ought  to  be  done,  or  of  what  is  done.  See  agaio 
the  jargonization  principle. 

Use  5.  Awe-striking,  as  well  as  blinding, 
the  people :  causing  them  to  regard  complaint 
as  groundless,  and  hopeless,  and  injurious,  and 
culpable  :  deterring  them  thus  from  complaint, 
howsoever  intense  their  sufferings.  See  again 
the  jargonization  principle. 

Use  6.  Repelling  the  eye  of  the  legislator  by 
disgust.  See  once  more  the  jargonization 
principle. 

Use  7.  Securing  a  fund  of  popularity . 

This  use  is  confined  to  the  criminal  branch  of 
the  law  :  the  effect  produced  by  the  principle, 
when  thus  applied,  being  the  acquittal  of  male- 
factors. 

Such  has  been  the  success  of  hypocrisy  in 
this  line,  that  the  deluded  people  have  learnt  io 
regard  with  sentiments  or  love  and  Teverence 
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aad  gratitude,  instead  of  indignation,  the 
treachery  of  those  ministers  of  justice,  who,  by 
the  help  of  this  capital  engine  of  iniquity,  have 
persevered  in  the  habit  of  giving  aid  and  impu- 
nity to  all  sorts  of  malefactors. 

If  an  advantage  so  much  greater  tlian  at  the 
outset  could  naturally  have  been  expected, 
contributed  little  or  nothing  to  the  creation  of 
the  technicjd  system,  it  contributes  at  any  rate 
in  no  small  degree  to  the  preservation  of  it. 

Under  this  delusion, — the  more  ill-grounded, 
and  (whether  ill  or  well-grounded)  the  more 
excessive  the  lots  of  punisliment  are,  which 
stand  attached  to  acts  prohibited  under  the 
name  of  crimes, — the  more  eager  are  the  people 
to  see  this  surreptitious  and  anti -constitutional 
power  of  pardon,  thus  employed,  in  eating  out 
the  very  heart  of  the  substantive  branch  of  the 
law. 

Hence,  a  sort  of  auxiliary  device  and  resource 
■of  the  technical  system  consists  in  adding  in  all 
practicable  ways  to  the  atrocity  of  the  penal 
system  :  pouring  out  punishment,  as  from  a 
cornucopiie  or  a  Pandora's  box,  without  regard 
to  proportion  or  demand.  This  may  be  done  in 
■either  of  two  ways :  either  by  applying  to  the 
legislator  and  getting  fresh  statutes,  or  without 
any  such  trouble,  by  jurisprudential  construction, 
screwing  up  misdemeanours  into  felonies ;  till 
at  last  there  comes  to  be  but  one  sort  of  offence, 
and  that  a  capital  one.  It  is  thus  that,  under 
the  auspices  of  hypocrisy,  ambition  and  cruelty 
play  into  one  another's  hands.  By  double  ini- 
t|uity,  a  man  renders  himself  double  service. 
By  breaking  the  law,  he  receives  the  blessings 
of  the  people  for  his  humanity,  when,  by  making 
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it,  he  has  received  their  veneration  for  his  love  of 
justice. 

Advice  to  judges.  When  a  case  of  compas- 
sion presents  itself,  (and  the  more  atrocious  the 
penal  system,  the  more  frequently  will  cases 
of  that  stamp  present  themselves)  instead  of 
recommending  to  mercy,  get  the  defendant  off 
by  a  quirk.  The  defendant,  for  example,  has 
stolen  thirty-nine  guineas :  recommend  it  to 
the  jury  to  value  them  at  as  many  shillings. 
Observe,  now,  how  many  points  you  will  com- 
pass by  this  one  stroke.  Vou  reap  the  seven 
advantages  already  mentioned  ;  and,  besides  all 
that,  you  cherish  in  the  bosom  of  the  people 
the  habit  of  regarding  with  affection  and  respect 
the  vice  which  is  one  of  the  main  engines  of 
your  system,  and  cherish  at  the  same  time 
the  habit  of  blind  obsequiousness  in  the  bosom 
of  your  rivals,  the  juries. 

If, — you  being  on  the  ministerial  side,  as  it  is 
most  natural  for  you  to  be, — the  author  of  a 
real  or  supposed  crime,  particularly  obnoxious 
to  administration,  comes  under  prosecution,  and 
an  attempt  is  made  to  save  him  by  a  quirk ;  you 
have  a  choice  to  make.  On  the  one  hand,  you 
see  the  service  you  may  do  to  your  party  by  a 
due  execution  of  the  law ;  on  the  other  hand, 
the  service  you  may  render  to  your  partnership 
by  the  violation  of  them.  Your  choice  will 
depend  upon  existing  circumstances  :  but  it  is 
a  pleasant  sort  of  a  dilemma,  not  to  be  able  to 
stir  a  step  without  reaping  an  advantage. 

The  popularity  gained  by  this  principle  in 
criminal  cases,  will  serve  you  for  the  support 
and  defence  of  it  in  that  other  class  of  cases 
(non-criminal  cases)  in  which  the  favour  of  the 
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public  does  not  extend  to  it.  In  these  fat  cases, 
the  advantage  reaped  from  the  principle  is  much 
more  substantial  than  in  those  other  meagre 
ones.  In  criminal  cases,  at  least  in  nineteen 
instances  out  of  twenty,  the  defendant  is  mere 
skin  and  bone  ;  the  plaintiff,  called  prosecutor, 
little  better.  The  effect  of  the  flaw  too  is  com- 
monly peremptory,  or  it  would  not  be  worth 
noticing,  or  worth  making.  In  non- criminal, 
called  civil  cases,  costs  come  frequently  out  of 
the  estate ;  and  (be  that  as  it  may)  the  parties 
may  be  of  any  degree  of  opulence.  Here,  then, 
you  make  the  effect  of  the  flaw  but  temporary ; 
and  the  quantity  of  business  which  the  cause 
affords  is  thereby  doubled. 

The  grosser  and  more  abundant  the  pretences 
for  nullification,  the  more  easily  may  business 
be  made,  without  the  expense  of  treachery  on 
the  part  of  the  professional  assistants  of  the 
party  who  suffers  by  the  flaw  :  and  in  this  case, 
compared  with  the  other,  the  encouragement  to 
such  treachery  is  much  more  inviting  and  more 
pure.  Many  a  man  who  would  not  charge  his 
conscience  with  the  destruction  of  the  innocent, 
or  even,  in  a  matter  purely  civil,  with  the  final 
sacrifice  of  a  client's  righteous  cause,  will  be 
restrained  by  no  such  scruple  from  the  lending 
a  hand  to  the  manufacture  of  a  little  extra 
business,  by  a  slip  too  natural  to  attract  notice. 

In  England,  as  elsewhere,  the  body  of  the 
laws  may  be  divided  into  two  parts :  the  bene- 
ficial, and  the  pernicious.  No  where  will  the 
existence  of  the  distinction  be  disputed  ;  no, 
not  even  among  lawyers :  since  what  little 
there  is  in  it  that  tends  to  the  reduction  of  delay, 
vexation,  and  expense,  may,  even  in  the  estimate 
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of  ao  official  panegyrist,  make  sure  of  a  station 
on  the  left  hatid  side.  No  man  that  will  not 
admit  the  reality  of  the  division  ;  no  two  men 
who  would  draw  the  line  exactly  in  the  same 
place. 

In  Ei]glaud,  however,  the  tlistinclion  is  more 
marked  than  perhaps  in  any  olher  country:  the 
cause  may  be  found  in  the  mixed  nature  of  the 
constitution,  and  the  stages  through  which  it 
fias  passed  in  its  ascent  to  its  present  elevation. 
Be  the  constitutional  law  of  the  country  what  it 
may,  the  tenor  and  fabric  of  the  law  must  ever 
be  favourable  to  the  interests  and  wishes  of  the 
individuals  who,  for  the  time  being,  are  in  pos- 
session of  power:  favourable  to  them,  propor- 
tionally adverse  and  unfavourable  to  all  whose 
interests  run  not  in  the  same  channel  with 
theirs.  Hence,  taking  the  whole  fabric  toge- 
ther, there  will  exist  continually,  on  the  two 
opposite  sides,  so  many  perpetual  and  perpetu- 
ally opposite  contentions  and  endeavours, — on 
the  side  of  those  in  power,  to  strengthen  the 
system, — on  the  side  of  those  out  of  power,  to 
weaken  it.  The  system  imagined  by  the 
Manichieans  for  the  government  of  the  physical 
and  moral  world,  is  thus  exemplified,  in  fact,  in 
the  ordering  of  the  concerns  of  the  political 
world. 

Excellent  as  the  constitution  is  in  its  mate- 
rials, and  capabilities;  supported  as  no  doubt 
it  has  every  now  and  then  been  by  truly  heroic 
exertions  of  public  virtue  ;  neither  wisdom,  nor 
virtue,  nor  the  union  of  both,  will  go  any  con- 
fiiderable  length  in  accounting  for  the  details  of 
it.  The  features  in  it  on  which  we  pride  our- 
f^Jves  with    so    much    reason^    and    on    which 
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we  may  felicitate  ourselves  with  so  much  more 
reason,  are  to  be  considered  rather  as  diagonals 
resulting  from  the  conflicting  forces  of  personal 
interest,  than  as  perpendiculars  erected  by  virtue 
on  the  basis  of  wisdom. 

The  struggles  between  parties  have  frequently 
been  struggles  for  existence.  When  existence  is 
at  stake,  all  other  objects  are  eclipsed  by  it  ; 
everything  bends  to  the  present  emergency. 

When  the  adjective  branch  of  the  system- is 
weakened  in  any  part,  the  weakness  extends  to 
the  substantive  branch  in  toto :  when  the  foun- 
dation of  a  house  decays,  the  danger  extends  to 
everything  that  is  above.     But,  when  immediate 
destruction  is  in  prospect,  no  price  can  be  too 
great  that  holds  out  a  hope  of  present  safety. 
When  law  is  against  men,  men  will  be  against 
iaw.     If,  by  a  flaw  introduced  into  the  texture 
of  the  system  of  procedure,  a  precious  life  which 
otherwise  might  have  fallen  may  be  saved,  any 
future  mischief  that  may  by  contingency  creep 
in  at  the  flaw  makes  no  impression  on  the  mina. 
"Xhe  beam  I  introduce  to  support  a  falling  house, 
x^ay  be  pregnant  with  the  dry  rot ;  but  if  the 
l^ouse  would  fall  without  an  immediate  prop, 
^^nd  there  is  no  other  within  reach,  the  beam  goes 
xap  of  course,  all  thought  of  the  dry  rot  is  put 


The    sacrifice  of  future  contingent  good   to 
greater   present  good,   is  reconcileable  to  the 
ictates  of  the  purest  wisdom.     What  the  dry 
is  to  a  house,  the  principle  of  nullification, 
le  principle  according  to  which  decisions  are 
I^xonounced  on  grounds  foreign  to  the  merits,  is 
the  system  of  adjective  law,  and  the  system 
sifbstantive  law  which  rests  upon  it. 
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It  is  applicable  to  the  purpose  of  saving  from 
the  power  of  the  law  any  sort  of  person,  be  he 
who  he  may,  so  he  be  for  the  moment  exposed 
to  its  penalties :  the  corrupt  placeman  ivho 
abuses  the  powers  of  government,  or  the  patriot 
who  opposes  his  resistance  to  the  abuse. 

When,  in  a  penal  case,  on  a  ground  foreign 
to  the  merits,  the  decision  is  against  the 
merits,  it  destroys  pro  tanto^  in  the  individual 
case  in  question,  the  power  of  the  substantive 
law.  It  destroys  the  power  of  a  bad,  it  destToys 
the  power  of  a  good,  law.  Considering  it  in  the 
light  of  a  perpetually-applicable  and  all-exten- 
sive principle,  is  it  not,  however,  capable  of 
meriting,  upon  the  whole,  the  appellation  of  a 
beneficial  one  ?  In  idea,  yes  :  but  upon  what 
supposition  ?  Upon  this  ;  that,  in  the  substance 
of  the  penal  system  taken  together,  there  is 
more  evil  than  good :  in  other  words,  that  it 
would  be  more  for  the  advantage  of  the  country 
to  have  no  penal  laws  at  all,  than  such  as  aie 
actually  in  force.  Upon  any  other?  UpoD 
this  other :  that,  the  good  and  the  evil  being  in 
equal  proportions,  the  application  of  the  nulli- 
fying principle  is  more  likely  to  fall  upon  the 
evil  than  the  good.  On  either  of  the  above 
suppositions,  but  on  no  other,  is  the  nullifying 
principle,  this  favourite  and  ever  busy  princi- 
ple, anything  better  than  an  execrable  nuisance. 
But  for  either  of  these  suppositions  is  there  any 
the  smallest  ground  ? 

The  true  remedy  is,  what  ?  So  obvious,  the 
pen  is  almost  ashamed  to  write  it.  To  rid  the 
substantive  system  of  the  peccant  matter  :  not 
to  introduce  into  the  adjective  system  a  princi- 
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pie  of  debility,  by  which  the  eflScacy  of  the  good 
and  bad  is  reduced  together,  and  alike. 

When  Wilkes,  the  victim  of  the  court,  and  the 
idol  of  the  populace,  was  prosecuted  for  the  two 
writings,  one  of  which  had  been  the  cause  of 
the  resentment,  and  the  other  furnished  the 
means  of  grati^ing  it ;  in  the  instance  of  this 
delinquent,  as  of  every  other,  the  licensed  acces- 
saries after  the  fact,   consulting  the  oracle  of 
chicane,  betook  themselves  to  the  principle  of 
nullification  for  the  means  of  safety.     Their 
researches  presented  to  them,  in  one  of  the  legal 
instruments,  one  of  those  imaginary  flaws,  on 
which  iniquity    under  the  mask  of  humanity 
has  bestowed  the  power  of  rescuing  delinquency 
from  the  pressure  of  the  law.     But  the  demon 
to  whom,  even  in  mischief,  all  certainty  is  odious^ 
had  provided  an  instrument  by  which,  if  applied 
in  time,  flaws  of  that  kind  may  be  closed  :  not 
amended,  the  flaw  would  have  been  a  fatal  one : 
but,  to  flaws  of  this  description,  power  had  been 
in  ^e  habit  of  applying  a  remedy.     Addressed 
in  proper  form,  the  judge  (Lord  Mansfield)  sub- 
stituted the  valid  slang  to  the  invalid  slang. 
Immediately   Westminster  Hall    was    in    an 
uproar :  what  could  not  be  done  by  reason,  was 
to  be  done  by  noise  and  calumny.     The  forgerer 
who  inserts  a  word  in  a  deed,  alters  it:  the 
judge  who  amends  a  record,  alters  it :  the  cry 
Was,  He  has  altered  the  record !  and  what  you 
Were  to  understand  was,  that  he  had  committed 
^H  act  of  forgery  on  it. 

To  the  enabling  the  partnership  to  turn  to  the 

^st  account  the  principle  of  nullification,  the 

^nn  of  jurisprudential  law  was  indispensably 

^^cessary .     Without  the  aid  of  that  deceptitious 
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form,  something  might  indeed  have  been  done 
by  so  convenient  a  principle,  but  nothing  in 
comparison  of  what  lias  been  done. 

As  in  the  substantive  branch,  so  in  this 
adjective  branch,  the  law,  if  it  had  not  been 
in  the  form  of  jurisprudential,  would  have  been 
in  the  form  of  statute  law.  In  that  case,  what- 
soever it  had  required  to  be  done,  in  the  course 
of  the  cause,  by  either  party  (suppose  the  plain- 
tiff) ;  whatever  operation  it  had  required  to  be 
performed  ;  of  whatever  tenor,  purport,  or  effect, 
it  had  required  an  instrument,  on  this  or  that 
occasion,  to  be  delivered  ;  it  would  have  given  a 
description  of  that  operation,  of  that  instru- 
ment: and,  if  on  pain  of  nullity,  intending  that 
such  should  be  the  consequence  of  failure,  it 
would  have  given  warning  to  that  effect. 

Of  llie  legislator,  (except  in  so  far  as  it 
might  happen  to  him  to  be  corrupted  or  deceived 
by  the  man  of  law),  the  object  would  of  course 
be  to  render  such  failures  as  rare  as  possible: 
to  that  end,  he  would  as  surely  have  pursued 
the  course  just  mentioned;  whatever  on  each 
occasion  his  pleasure  were,  he  would  have 
declared  it.  If  it  be  your  wish  that  your 
servant  should  go  on  an  errand  to  a  particular 
place,  you  tell  him  so,  mentioning  the  place : 
you  do  not  (unless  you  are  perfectly  assured  of 
his  knowing  already)  leave  it  to  him  to  guess 
that  you  want  him  to  go  on  an  errand,  and  to 
what  place. 

Of  the  partnership,  (for  the  sake  of  the  profit 
drawn  in  by  means  of  the  principle  of  nullifica- 
tion, by  the  reiteration  of  operations  and  instru- 
ments, together  with  the  other  less  prominent 
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advantages)  the  object  was^  of  course,  to  make 
such  failures  as  frequent  as  possible. 

Their  first  and  constant  care  accordingly  was, 
that  no  such  directions  should  ever  be  given. 
The  foundation,  a  foundation  not  the  less  sure 
for  being  negative,  having  thus  been  laid  for 
these  failures ;  causes  of  failure,  and  consequent 
grounds -of  nullification,  were  built  in  infinite 
numbers  upon  the  foundation  so  laid.  Day  by 
day  the   party  in    the  right    was    punished, 

(mnished  with  the  loss  of  his  due,  because  his 
awyer  had  omitted  to  fulfil  directions,  which, 
lest  they  should  be  complied  with,  had  been 
omitted  to  be  declared  to  him,  or  so  much  as  to 
be  framed.  The  directions  which  should  save 
the  suitor  from  being  deprived  of  his  due  by  his 
own  lawyer,  where  are  they  to  be  found? 
Upon  the  blade  of  the  sword  that  Balaam  wished 
for. 

This  was  not  yet  enough.  While  A  was 
punished  for  the  disobedience  of  B  to  the 
unuttered  and  unutterable  directions,  care  was 
taken  to  place  them  out  of  the  danger  of  being 
guessed  at.  Absurdity  and  inconsistency, 
figures  which  cost  as  little  to  the  English  lawyer 
as  prose  did  to  Monsieur  Jourdan,  secured  this 
point  without  difficulty. 

In  punishing  one  man  for  another's  not  having 
doue  so  and  so,  it  was  not  possible  to  avoid  alto- 
gether the   giving   of  some     sort   of  descrip- 
tion (how  inadequate  soever)  of  that,  for  the 
^ot  doing  of  which,  the  punishment  was  inflict- 
^.     A  description  of  this  sort,  though,  on  the 
c^casion   of  the  cause  in  hand,    and  in  the 
character  of  a  direction,  too  late  to  be  of  Use, 
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might  yet,  if  committed  to  memory  or  writing, 
supply  in  some  sort,  as  far  as  it  went,  the  place 
of  a  direction,  in  some  future  contingent  cause. 
Though  not  itself  a  law,  a  general  law,  it 
might,  to  him  who  should  be  diligent  and  fortu- 
nate enough  to  catch  it  and  preserve  it,  answer 
in  some  sort  the  purpose  of  a  law.  A  profes- 
sional lawyer  having  nothing  to  do  in  the  cause, 
would  (for  his  own  instruction,  or  on  a  commer- 
cial speculation,  in  the  view  of  the  profit  to  be 
made  by  selling  the  information  to  others)  com- 
mit every  now  and  then  to  paper,  and  eventually 
publish,  in  a  suitable  mass,  a  body  of  instruc- 
tion of  this  sort  thus  collected.  It  is  thus  that 
the  sort  of  discourse  has  gradually  been  accu- 
mulated, which,  by  an  abuse  of  words  peculiar 
to  the  English  language,  has,  under  the  common 
denomination  of  law,  been  confounded  with  the 
genuine  expression  of  the  will  of  a  legitimate 
legislator.  Of  this  nature  at  least  is  the  largest 
and  least  bad  part  of  the  materials  that  enter 
into  the  composition  of  it.  A  collection  of 
imaginary  laws,  which,  had  they  been  real, 
would  have  been  ex-post-facto  laws. 

Had  these  spyrious  laws  been  of  a  rational 
complexion,  conformable  to,  and  such  as  would 
naturally  have  been  dictated  by,  a  regard  to  the 
ends  of  justice;  had  they  been  such  as,  if 
framed  and  communicated  in  such  manner  as  to 
afford  a  possibility  of  complying  wath  them, 
would  have  been  conducive  to  those  ends ;  had 
they  at  the  same  time  been  regularly  committed 
to  writing,  and  made  public  ;- — little  by  little,  in 
the  course  of  a  few  centuries,  the  mass  of  sham 
and  spurious  law  so  formed  might  (to  the 
effect  of  preventing  such  failures)  have  (though 
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in  a  very  imperfect  and  incongruous  manner) 
.  supplied,  to  the  extent  of  it,  at  each  point  of 
time,  the  place  of  genuine  law.  Little  by  little, 
the  pitfalla  so  carefully  left  in  the  field  of  law 
would  have  been  filled  up,  as  in  the  siege  of  a 
fortified  town  the  ditch  has  sometimes  been 
filled  up,  by  the  bodies  of  the  slaughtered. 
The  ideal  laws,  the  quasi  laws,  thus  formed, 
being  each  of  them  conformable  to  the  ends  of 
justice,  would  have  been  consistent  with  one 
another:  the  place  of  promulgation  might  in 
some  sort  have  been  supplied  by  analogy  :  from 
two  such  already  made  laws  put  together,  a 
suitor  might  have  learned  upon  occasion  to 
foresee  a  future  one :  in  like  manner,  though 
unhappily  not  with  equal  certainty,  as  from  two 
angles  of  any  triangle  the  mathematician  knows 
how  to  deduce  the  third. 

This  possibility  was  to  be  avoided  :  and  the 
SLvoidance  of  it  was  not  difficult.  The  more 
absurd  a  decision  is,  the  more  impossible  it 
"would  have  been  to  divine  it :  and  the  more 
i rreconcileably  repugnant  to  each  other  two 
decisions  are,  the  more  impossible  it  is  to 
deduce  from  them  a  third.  Accordingly,  the 
"wit  of  man  never  has  devised,  nor,  under  the 
stimulus  of  the  highest  premium,  would  be 
C2apable  oi  devising,  absurdities  and  inconsis- 
"tencies  grosser  than  are  to  be  found  in  what 
sire  called  the  books,  in  such  disastrous  abun- 

cJance. 

How  could  a  cover  for  injustice  be  ever  want- 
ing, when  it  had  been  made  known  by  every  day's 
practice  that  a  syllable  wrong  written,  or  pre- 
^^fided  to  be  wrong  written,  by  a  lawyer's  clerk, 
^^2^8  enough  to  make  the  client  lose  his  due ! 

Vol.   IV.  Q 
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Would  you  see  a  short  proof  of  two  proposi- 
tions at  once ;  that  the  nullification  principle  is 
a  mere  instrument  of  iniquity ;  and  that,  by  those 
who  are  in  the  constant  use  of  it,  it  is  known  to 
be  so  ?  Behold  it  in  this  one  circumstance.  In 
a  variety  of  instances,  a  flaw  being  suspected, — 
a  flaw  that,  if  not  amended  in  time,  might  (it  is 
supposed)  subject  the  instrument  to  nullification, 
— application  is  made,  and  permission  granted 
for  the  amendment  of  it.  The  permission,  when 
thus  granted,  is  it  made  use  of?  Not  it  indeed. 
Why  should  it?  The  defect  being  an  imagi- 
nary one,  amendment  is  of  no  use.  The  flaw 
being  a  sham,  the  amendment  may  be  so  too: 
as,  on  another  stage,  a  sham  sore  leg  is  cured 
by  a  sham  remedy.  Defect,  amendment,  ail- 
ment, deliberation,  everything  is  a  sham,  but 
the  iniquity  and  the  pillage. 

Uncured,  the  flaw  would  have  made  busi- 
ness :  cured,  it  makes  business  likewise.  Cure 
or  no  cure,  what  matters  it,  so  it  produce  equal 
business  ? 
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CHAPTER  XV. 


TENTH    D£VIC£ — MENDACITY-LICENCE. 

Section  I. — Mendacity-licence,  what. 

The  licence  given  to  mendacity  being  one  of 
the  most  efficient  articles  in  the  list  of  jurispru«- 
dential  devices,  it  is  particularly  necessary  to 
be  clear  and  distinct  in  the  explanation  of  it. 

Under  the  fee^^thering  system,   falsehood, 

wilful  falsehood,   was,   by  the  judge,  and  the 

rest  of  the  partnership,  found  at  a  very  early 

period  to  be  on  many  occasions  a  necessary, 

aiid  on  all  occasions  a  useful,    instrument  in 

their  hands,  to  aid  them  in  their  pursuit  of  the 

^uds  of  judicature.     It  accordingly  became  a 

<^apital  and  constant  object  with  them  to  neglect 

po  means  or  opportunity  of  applying  it  to  this 

^ts  use. 

In    whatsoever  instances    falsehood,    being 

-^^nown  and  wilful,  appears  to  have  been  habit-. 

^ally  uttered  either  by  the  judge  himself,  or 

^y  others   with   his   allowance  or    under   his 

Compulsion,  to  the  advancement  of  the  ends  of 

-iudicature,  as  opposed  to  the  ends  of  justice; 

^^hat  IS  so  uttered  and  done,  may  be  said  to  be 

^one  under  the  mendacity-licence. 
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The  mendacity-licence  has  been  in  some 
instances  acted  under,  in  some  instances 
assumed ;  acted  uiukr,  where  the  falsehood 
littered  has  been  uttered  by  one  of  the  parties; 
that  is  (under  the  exclusion  put  upon  the 
parties)  by  his  professional  assistants,  acting  as 
such  :  assumed,  where  the  person  by  whom  it 
has  been  uttered  has  been  the  judge  himself, 
or  any  of  his  official  instruments  and  subordi- 
nates. 

The  case  where  it  has  been  assumed,  is  the 
case  ofjiction,  legal  tiction:  it  will  be  spoken  to 
under  thai  head. 

In  the  case  where  the  licence  has  been  acted 
under,  it  has  been  acted  under  either  by  choice, 
or  by  compulsion,  compulsion  imposed  by  the 
judge.  In  the  former  case,  the  licence  is  a 
simple  licence,  created  by  permission  :  in  the 
other  case,  to  the  simple  permission  has  been 
superadded  a  command  ;  a  virtual  one  at  least, 
punishment  applied  to  produce  the  effect  of  a 
command , 

In  the  present  cliapter,  our  concern  is  with 
the  falsehoods  which  are  simply  permitted. 

When,  in  regard  to  a  practice  of  any  kind 
which  on  most  occasions  or  to  most  persons 
stands  prohibited,  the  intention  is  that  on  cer- 
tain particular  occasions  or  by  some  particular 
persons  it  shall  he  practised  if  they  please  ; 
there  is  no  other  mode  than  the  taking  off,  in 
those  particular  instances,  the  punishment,  by 
which,  in  the  other  instances,  the  prohibition  is 
created,  or  enforced :  unless,  over  and  above 
such  forbearance  or  exception,  a  declaration 
were  issued,  expressly  pennitting  and  authoriz- 
ing the  practice  in  the  cases  to  which  the  j 


ich  the  pei^ 
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mission  was  meant  to  extend  itself;  an  act 
which,  in  the  case  here  in  question,  would  be  as 
indecorous,  not  to  say  perilous,  as  it  would  be 
needless. 

For  securing  truth,  veracity,  correctness,  and 
completeness,  in  testimony,  (when  to  produce 
these  effects  has  really  been  the  wish  and 
endeavour  of  men  in  the  character  of  legislators 
or  judges),  the  expedient  employed  has  been 
punishment  in  some  shape  or  other,  attaching 
upon  each  violation  of  that  important  duty. 

Punishment,  in  whatsoever  way,  attached  to 
the  breach  of  this  duty,  being  a  known,  and 
obvious,  and  obviously  and  confessedly  neces- 
sary, means  of  providing  for  the  observance  of  it, 
Avhere  the  intention  has  been  that  it  should  be 
observed ;   wheresoever  this  necessary  means 
lias  been  forborne  to  be  employed,  a  presump- 
t:ion  not  far  short  of  certainty  has  been  afforded 
t:hat  the  forbearance  has  been  intentional,  having 
fcr  its  object  to  promote  the  utterance  of  the 
falsehood,  by  operating  as  a  licence.     When  it 
a^ppears  that,   for  a  course  of  ages,   personal 
^^<ivantage  has  been  continually  reaped  from  this 
'^rbearance  by  those  by  whom   it  has  been 
F^^^ctised,  this  presumption  is  converted  into  a 
~  tinty,  or  what  is  little  short  of  it. 

^  ^y  mendacity  on  the  part  of  an  extraneous 
:iiess,  nothing  was  to  be  gained  by  the  man  of 
On  the  other  hand,  by  the  detection  and 
^^t>posed  prevention  of  mendacity  in  that  quar- 
^^,  something  was  to.be  gained  ;  viz.  the  repu- 
•  ^ion  of  discernment,  and  of  a  laudable  zeal  for 
^^tice.  Accordingly,  by  virtue  of  a  general 
r^'^,  extraneous  witnesses  were  to  be  subjected 
^  Examination  :  made  to  give  answers  to  inter- 
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rogatories  :  and,  by  way  of  a  security  for  the 
truth  of  such  answers,  the  sanction  oi  an  oath 
was  called  in,  and  punishment  annexed  to  the 
breach  of  it.  By  the  intervention  of  an  oath 
promising  veracity,  mendacity  committed  in 
breach  of  that  promise  was  thus  converted  into 
perjury;  testimonial  perjury:  and,  to  the  offence 
thus  denominated,  a  lot  of  punishment^  such  as 
was  deemed  competent,  was  annexed. 

The  case  of  the  parties,  was  in  this  respect 
widely  diflferent.  By  mendacity  in  this  quar- 
ter, a  great  deal  was  to  be  gained.  Care  accord- 
ingly was  taken  that  the  check  applied  to  such 
practice  in  the  other  case  should  not  extend  to 
this.  By  receiving  mendacious  statements  as 
grounds  for  inquiry,  inquiries  in  abundance 
would  thus  be  instituted ;  inquiries  which, 
had  the  mendacious  statements  been  prevented, 
or  the  falsehood  of  them  detected  at  the  outset, 
would  not  have  had  existence.  Groundless 
demands  on  one  hand,  groundless  defences  on 
the  other,  were  thus  invited  and  admitted  with- 
out stint.* 

In  the  present  case,  however,  for  rendering  the 
licence  complete  and  effectual,  the  mere  suspen- 
sion or  abolition  of  factitious  punishment  ap- 
plied professedly  for  that  purpose,  and  under  the 
name  of  punishment,  would  not  have  been  suf- 
ficient. Had  the  natural  system  of  procedure, 
and  in  particular  that  feature  of  it  which  consists 

*  Plaidoyers  de  Linguet,  vii.  347.  Memoire  poor  de 
Gouy.  '*  11  faut  se  rappeler  avec  quel  mepris. . . .  les  tii- 
bunaux  reietoient  ces  articulations  vagues,  cfeou^es  de  pro- 
babilite,  de  circonstances,  et  qu'on  ne  hasarde  si  librement 

3ue  parce  que  les  loix  n'y  attachent  d'autre  peine  que  le 
efaut  de  succ^s." 
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in  the  meeting  of  the  parties  at  the  outset  in 
the  presence  of  the  judge,  been  adhered  to, 
the  natural  punishment  attaching,  in  the  shape 
of  present  shame,  u]X)n  convicted  or  suspected 
mendacity,  would  in  no  inconsiderable  degree 
have  operated  with  the  effect,  and  supplied  the 
place,  of  all  factitious  pnnishment.  The  clearing 
the  fee-gathering  or  technical  system  of  so 
powerful  an  obstacle  to  its  success  as  that 
initial  meeting,  was  therefore  a  necessary  pre- 
liminary to  the  establishment  of  the  mendacity- 
licence,  over  and  above  its  other  uses. 

From  the  earliest  ages  of  political  society, 

\viU\il  falsehood,  on  the  part  of  an  iudividual 

speaking  in  the  character  of  a  witness  for  the 

infonnation  of  a  judge,  had  met  with  powerful 

checks.     The  utterance  of  the  testimony  being 

accompanied  with  the  ceremony  of  an  oath,  the 

falsehood  took  the  name  of  perjury,  and  was 

punished  by  the  gods :    having  this  mark  set 

Uptm  it,  it  came  to  be  regarded  with  horror  at 

teast,    if  not  always    pursued  by  punishment, 

<iniong  men.     If  a  statement  thus  stained,  and 

Hooncr  or  later  seen  to  be  stained,  by  falsehood, 

t>eing  exhibited  by  the  plaintiff,  were  seen  to  be 

in    danger  of  experiencing   this    treatment;    a 

l:>Iaintiff  who    to    his  own  knowledge    had   no 

»lierils,  and  whose  prospects  of  success  depended 

*^n  the  weariness,  or  poverty,  or  absence  of  the 

■defendant,  the  mendacity  of  hired  or  dependant 

"vvitnesses,  or  the  imbecility  or  improbity  of  the 

j  udge,  might  shrink  from  the  attempt ;  and  so, 

•J/ce  v€fs/i,  in  the  case  of  a  dishonest  defendant. 

To  encourage  enterprise  on  the  one  side,    per- 

^cveruice    on   either,   what   was   to    be    done  ? 
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A  sham  distinction  was  to  be  made.  To 
exhibit  false  testimony,  the  ceremony  of  an 
oath  having  been  employed  to  ensure  the  verity 
of  it,  would  indeed  be  perjury.  But  what  a 
plaintiff  says,  what  a  defendant  says,  is  not 
testimony,  but  allegation.  Not  being  testimony, 
the  sanction  of  an  oath  will  not  with  propriety 
attach  upon  it.  The  sanction  of  an  oath  not 
attaching  upon  it,  be  it  ever  so  false,  it  is  not 
perjury.  But,  not  being  perjury,  it  is  not  any- 
thing that  has  a  name.  No  longer  the  crime  of 
a  man,  of  an  impious  and  wicked  man,  it  is 
little  more  than  the  failing,  the  venial  failing,  of 
a  child.  Refusing  to  everything  that  comes 
either  from  the  plaintiff  or  from  the  defendant 
the  name  of  testimony,  and  by  that  means,  in 
case  of  falsity,  the  name  and  tremendous  con- 
sequences of  perjury ;  withdrawing  it,  in  a  word, 
by  that  means,  altogether  out  of  the  reach  of 
punishment;  we  grant  a  licence,  we  annex 
rewards  to  mendacity,  to  what  otherwise  would 
be  perjury,  in  so  far  as  it  can  contribute  to  the 
continuance  or  the  number  of  those  contentions 
by  which  it  thrives. 

Divested  of  that  security  for  veracity,  were 
the  discourse  of  a  plaintiff  or  a  defendant  recog- 
nized as  divested  of  all  title  to  credit,  and  (as 
such)  unfit  to  be  acted  upon  in  any  way,  and  by 
any  body,  the  invention  would  not  answer  its 
purpose.  But  here  comes  in  another  distinc- 
tion to  our  aid.  Credit  is  not  due  to  allegation 
for  the  purpose  of  giving  termination  to  the 
cause  ;  credit,  the  fullest  and  most  unreserved 
and  unquestionable  credit,  is  due  to  it,  and 
jshall  be   given  to  it  by   us,  for  the    purpose 
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of  giving  continuance  and  commencement  to  a 
cause.  Were  we  to  see,  and  to  be  known  to 
see,  that  what  the  plaintiff,  at  the  very  outset  of 
his  demand,  says  in  support  of  it,  is  void  of  truth, 
there  could  be  no  pretence  for  calling  upon  the 
defendant  to  make  answer  to  it.  At  so  prema- 
ture a  period,  therefore,  let  it  be  oar  care  to 
know  nothing  about  the  matter ;  to  rest  in  con- 
venient and  impartial  equipoise ;  to  take  it  for 
true  and  not  true  :  for  not  true,  to  the  purpose 
of  giving,  in  favour  of  the  plaintiff,  a  termination 
to  the  cause ;  for  true,  to  the  purpose  of  calling 
upon  the  defendant  for  an  answer  to  it :  which 
in  the  same  manner  shall  be  both  true  and  not 
true:  and  so,  by  the  blessing  of  Providence, 
giving  continuance  to  the  cause. 

Comparing  allegation  with  testimony,   it  is 

curious  enough  to  observe  the  diflFerence  between 

appearance  and  reality  :    between  what  is  said 

to  take  place,   and  what  actually  does  take 

place.    According  to  the  language,  and  perhaps 

the  conception,  of  the  man  of  law,  nothing  is 

done  by  the  law  without  proof;  mere  allegation 

without   proof  goes   for  nothing.      In  reality, 

allegation  without  proof  has   more   eflFect,    is 

Hiuch   surer  of  its  effect,    than    proof  itself: 

than  proof  of  the  nature  of  testimony,   than 

Proof  by  deposition,  for  example.    Of  what  is 

tanked  under  the  names  of  proof,  deposition, 

testimony,  the  effect  depends  altogether  upon 

its  being  believed  :  disbelieved,  it  has  not  any, . 

^pon  the  conduct  of  the  judge,  or  the  fate  of  the 

Adversary.     Of  what  is  delivered  in  character  of 

^legation,  mere  allegation,  the  effect  is  exactly 

^he  same  whether  it  be  believed  or  no. 

Where  the  suitor  and  his  professional  assist- 


r. 
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ants  behold  in  Ihe  employment  of  such  licence 
a  means  (especially  if  the  only  means)  of  pur- 
suing their  respective  ends;  if,  in  their  respec- 
tive bosoms,  the  force  of  the  improbity-restrain- 
ing interests  be  not  sufficient  to  restrain  them 
from  the  pursuit  of  the  ends  in  question  by 
such  means,  their  availing  themselves  of  the 
licence  is  a  result  that  follows  of  course. 

Where  (on  whatever  prospect  of  advantage)  a 
man  proposes  lo  himself  to  prefer  against  an- 
other a  demand,  of  the  groundlessness  of  which 
in  point  of  fact  he  himself  is  conscious ;  if,  at 
the  same  time,  according  to  the  formularies  in 
use  on  that  occasion,  it  is  necessary  that  on  that 
occasion  he  should  utter  any  assertions  (general 
or  special)  which,  the  demand  being  groundless, 
fail  in  some  respect  or  other  of  quadrating  with 
the  truth;  in  such  case,  falsehood  in  some 
shape  or  other  is  necessary,  both  to  him  and  lo 
his  lawyer,  in  the  pursuit  of  their  respective 
ends:  for,  without  the  falsehood,  the  suit,  by 
the  supposition,  could  not  be  carried  on :  the 
client  would  therefore  stand  debarred  from  the 
advantage,  whatever  it  be,  which  he  looks  for 
from  the  suit ;  and  the  man  of  law,  from  the 
profit  attached  to  the  sale  of  his  assistance. 

On  this  occasion  it  is  not  necessary  to  be 
particular  in  the  delineation  of  the  various 
shapes  in  which  advantage  from  demands 
known  to  be  altogether  groundless  may  pre- 
sent itself,  and  be  reaped.  If  the  object 
demanded  possess  of  itself  a  value,  possession 
of  that  object  will  constitute  the  advantage :  if 
the  object  demanded  be  even  altogether  desti- 
tute of  value,  still,  under  the  technical  system, 
it  follows  Hot  by  any  means  that  the  suit  should 
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not  be  provided  writh  any  substantial  and  intelli- 
gible advantage.  Is  the  defendant  in  a  state  of 
comparative  indigence?  he  may  be  ruined.  Is 
he  opulent  ?  be  he  as  opulent  as  Croesus,  he 
may  at  any  rate  be  tormented. 

So,  if  the  professed  object  be  the  real  object 
of  the  suit,  and  the  value  of  it  considerable 
to  any  amount,  means  are  not  wanting  by 
which,  without  the  shadow  of  a  title,  it  may  be 
possessed.  If  the  defendant  be  at  once  rich  and 
resolute,  it  may  happen  that  nothing  less  than 
perjury  may  present  an  adequate  prospect 
beforehand :  but,  if  his  condition  be  that  of  rela- 
tive indigence,  (that  is,  if  it  surpass  not  the  con- 
dition of  nine-tenths  of  the  people),  perjury  may 
be  a  mere  waste  of  wickedness  and  danger :  the 
mere  expenses  of  defence,  natural  and  mctitious 
together,  (especially  with  the  help  of  a  timid 
frame  of  mind),  may  be  sufficient  to  ensure 
success.* 

*  Of  this  licence  to  mendacity,  and,  through  mendacity,  to 
oppression, — to  the  most  flagitious  of  all  oppressions,  that 
which  is  inflicted  by  the  hand  of  law, — it  is  almost  superflu- 
ous to  say  that  it  is  no  secret  to  those  by  whom  and  to 
whose  profit  it  is  suffered  to  continue.  It  has  neither  been 
always  unfelt,  nor  always  unopposed,  by  the  legislature. 

In  the  particular  case  of  debt,  an  act  was  passed  some 
time  in  the  last  century,  requiring  the  plaintifl*,  as  a  condition 
previous  to  his  being  allowed  to  employ  provisional  arresta* 
tion  as  a  means  of  securing  the  justiciability  of  the  defen- 
dant, to  aver  upon  oath  his  persuasion  of  the  justice  of  his 
demand. 

Wretchedly  imperfect  as  was  the  check  thus  opposed  to 
licensed  oppression,  it  was  felt,  by  those  by  whom  the  profit 
of  the  oppression  was  shared,  as  a  most  cruel  injury.  At  a 
distance  of  many  years,  the  recollection  of  it  (I  shall  not 
easily  forget  it)  drew  once  in  my  presence,  from  the  breast 
of  a  veteran  practitioner,  a  sigh,  the  sincerity  of  which  could 
not  admit  of  dispute.    Aye;  those  were  times  indeed !    The 
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Section  II. — Me7idacittf -licence,    in  what  cases 

granted. 

In  certain  cases,  in  regard  to  certain  instru- 
ments and  discourses,  it  suited  the  interests 
of  the  partnership  that  the  liberty  granted 
by  the  mendacity-licence  should  have  place, 
that  mendacity  should  go  unpunished  ;  in  cer- 
tain other  cases,  not.  When  it  suited  their 
interests  that  it  should  be  more  frequent,  they 
encouraged  it ;  when  it  suited  their  interests 
that  it  should  be  less  frequent,  they  discouraged 
it. 

The  effect  of  the  licence  may  be  considered 
as  produced  in  either  of  two  ways :  I .  The 
allowance  general,  the  prohibition  and  punish- 
ment particular,  and  operating  in  the  way  of 
exception  to  the  general  rule ;  or  2.  The  prohi- 
bition and  punishment  general,  and  the  allow- 
ance particular,  operating  in  the  way  of  excep- 
tion to  that  general  rule.  It  may  be  considered 
as  constituting  the  exception,  or  it  may  be  con- 
sidered as  constituting  the  rule. 

Mendacity,  to  all  who  have  not  a  special 
interest  in  the  promoting  of  that  vice,  is  a  thing 
so  odious, — and,  to  every  eye  but  a  lawyer's,  so 
intimately  connected  with  injustice,  so  hostile 
to  justice, — that,  in  regard  to  every  sort  of  dis- 
course bearing  relation  to  justice,  the  obvious 
course  seems  to  be,  to  regard  the  prohibition  of 
mendacity  as  constituting  the  general  rule,  the 

first  merchant  in  London  might  then  have  been  carried  off 
from  the  'Change,  and  consigned  to  a  prison  or  a  spunging- 
house,  by  any  man,  who  had  neither  the  smallest  claim  upon 
him,  nor  ever  so  much  as  conceived  himself  to  have. 
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allowance  as  an  exception:  a  rare,  unheeded, 
unintended,  and  even  unwelcome  and  lamented, 
exception.  Yet,  in  comparison  of  the  cases  in 
which  prohibition  and  punishment  bear  upon  it, 
so  great  is  the  extent  of  the  cases  in  which 
neither  punishment  nor  prohibition,  nor  any- 
thing but  encouragement  (sometimes  by  simple 
permission  added  to  the  natural  advantage, 
sometimes  even  by  positive  compulsion)  bears 
upon  it ;  in  a  word,  the  exception  (if  it  be  one) 
is  so  extensive;  that  a  man  may  well  be  at  a 
loss  on  which  side  to  place  the  rule. 

On  this  occasion  as  on  every  other,  the 
problem  was  (as  we  have  seen)  how  to 
produce  most  profit,  with  least  infringement 
upon  ease. 

Exaction  of  heavy  fees,  (heavy,  with  relation 
to  the  general  pecuniary  ability  in  those  early 
times,  when  money  as  well  as  money's  worth 
was  so  scarce),  had  the  double  effect  of  increas- 
ing profit  and  diminishing  labour  at  the  same 
time :  increasing  profit,  in  proportion  to  the 
number  of  those  who,  being  able  to  pay  the 
price,  take  upon  themselves  the  expensive 
character  of  suitors ;  diminishing  labour,  in  pro- 
portion to  the  multitude  of  the  vulgar  herd, 
the  bulk  of  the  people,  who,  unable,  to  pay  the 
price,  gave  up  their  chance  for  justice. 

The  quantum  of  profit,  which,  on  each  occa- 
sion, it  might  be  worth  while  to  accept  from 
each  suitor  in  the  shape  of  fees,  being  thus 
settled ;  the  price  of  the  commodity  being  thus 
fixed ;  the  greater  the  number  of  those  who  put 
in  for  their  chance  for  it,  the  better. 

The  first  idea  seems  to  have  been,  that,  the 
more  universal  the  allowance  to  mendacity  was. 
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the  better.  The  first  arrangement  accordingly 
appears  to  have  been  that  of  an  universal  menda- 
city-licence to  all  mankind :  no  distinction  as  yet 
in  that  respect  between  parties  and  extraneous 
witnesses.  The  proof  is,  that  afterwards, — ^when, 
in  the  case  of  an  extraneous  witness,  mendacity 
came  to  be  punished, — punished  it  then  was,  as 
still  it  continues  to  be,  no  otherwise  than  through 
the  medium  of  the  ceremony  of  an  oath :  no  oath, 
no  perjury ;  no  perjury,  no  punishment  for  men- 
dacity : — and,  in  the  time  of  Edward  I.  at  any 
rate,  and  probably  for  centuries  later,  no  such 
ceremony  as  that  now  in  use  under  the  name  of 
an  oath  was  employed ;  employed,  in  the  com- 
mon law  courts,  on  any  such  occasion  as  that  of 
receiving  the  viva  voce  testimony  of  an  extra- 
neous witness.  At  the  same  time,  no  want  of 
mention  of  perjury;  but  the  perjury  then  m 
question  was  the  perjury  of  the  juror,  of  the 
judge,  of  this  or  that  other  official  person:  of 
anybody  but  the  witness. 

This  in  the  common  law  courts.  Meantime, 
the  ecclesiastical  courts  were  in  vigour :  and 
they,  taking  their  law  from  papal  Rome,  (in 
which  the  profit,  of  which  writmg  is  so  fruitful, 
had  always  been  made  the  most  of),  went  on 
administering  testimonial  oaths,  and  punishing 
the  breach  of  them  under  the  name  of  perjury. 

From  this  practice,  compared  with  the  conunon 
law  practice,  the  idea  of  a  sort  of  composition  or 
middle  course  seems  to  have  been  deduced :  a 
happy  temperament,  increasing  the  number  of 
bonafidt  demands  and  defences,  without  dimi- 
nishing the  number  of  maldjide  ones. 

If  we  administer  an  oath  to  the  parties,  and 
thus,  in  case  of  mendacity  on  their  part,  punish 
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them  as  for  perjury,  the  truth  will  come  out  at 
the  first  meeting,  and  there  will  be  an  end  of  the 
cause  :  no  lying  excuses,  no  perpetual  renovation 
of  delays  and  fees  by  alternate  absentations.* 
Let  us,  therefore,  confine   the   oath,    with    its 
eventual   punishment  and  present  discourage- 
ment of  mendacity,  to  extraneous  witnesses. 
These  need  not,  shall  not,  come  upon  the  stage 
till  the  fifth  act :  leaving  the  four  first  acts  for 
the  torment  and  pillage  of  the  parties,  whose 
averments,    being    open    to    the  objection   of 
interest,    and    being    not    upon   oath,    shall    no 
longer,  in  the  character  of  testimony,  be  listened 
to.     Giving  this  new  security  for  veracity,  and 
thence  for  justice,  we  shall  increase  the  honest 
part  of  our  custom,  without  prejudice  to  the 
dishonest  part.     We  shall  increase  the  number 
of  our  boiiiijide  customers  ;  whose  expectation  of 
success  being  founded  in  truth,    they  will,   in 
the  security   thus  given  for  truth,    behold   an 
increased  probability  in  their  favour,     Continu- 
ijig  to  allow  to  the  averments  (true  or  false) 
can    the    plaintiflT's    side,    the    effect  of    giving 
■Ciommencement  to   the    suit,    in   confidence  of 
■t-lie  inability  of  the  defendant  to  go  on  with  it, — 
'  ^nd,    on   the   defendant's    side,   that  of  giving 
^i^^ontinuance  to  it,  for  the  purpose  of  staving  off 
y:iie  evil  day,  or  in  confidence  of  the  plaintiff's 
inability  to  go  on  with  it;  we  shall  experience 
'  **o  diminution,  no  equivalent  diminution  at  least, 
"^ri  the  number  of  our  maUiJide  customers. "1" 

•  Vide  infra,  p.  251. 

t  Of  an  arrangement  whicli,  Tor  the  purpose  of  secaring 
*^e  commencement  and  continuance  of  a  suit,  admits  the 
/*«»trmOQy  of  a  man  without  any  security  for  his  veracity, 
'^tile,  for  the  [turpose  of  grounding  the  decision  which  is  to 
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Thus  stood  the  matter  in  the  common  law 
courts.  Meantime,  the  equity  courts,  a  new 
class  of  courts  peculiar  to  England,  hit  upon  a 
further  refinement,  a  yet  more  extended  appli- 
cation of  the  oath  :  a  further  increase  to  the 
number  of  bona  fide  litigants  on  the  plaintiflTs 
side,  and  still  without  any  equivalent  diminu- 
tion in  the  number  of  mala  fide  litigants  on 
either  side. 

The  practice  of  writing  had,  by  this  time, 
received  considerable  extension :  writing,  the 
fruitful  mother  of  fees,  had  become  familiar  to 
the  man  of  law. 

give  termination  to  the  same  suit,  it  refuses  to  receive  the 
testimony  of  the  same  person  under  any  security  or  in  any 
shape,   the   inconsistency  and  iniquity    is  as   flagrant   at 
the  motive  is  obvious.     In  one  case,  going  on  Tvith  the  suit, 
after  it  has  been  commenced  by  the  averment  of  the  plain- 
tiflf,  will  cost  the  defendant,  say  50/.     To  the  purpose  of  sub- 
jecting the  defendant  to  this  burden,  the  bare  assertion  of 
the  plaintiff,  without  oath,  without  fear  of  punishment  for 
perjury,  in  terms  the  most  vague  that  can  be  devised^  and 
without  so  much  as  his  signature  to  fix  it  upon  him,  is  not  only 
admitted,  but  made  conclusive:  no  evidence  on  the  other 
side  by  which  this  effect  can  be  stopped.     In  another  case, 
or  in  the  same  case,  the  matter  in  dispute  not  amounting  to 
5s., — to  the  purpose  of  giving  termination  to  the  suit,  by  proof 
of  the  matter  of  fact  in  question,  the  assertion  of  the  same 
person  under  oath,  under  fear  of  punishment  for  peijuiTf 
in  the  most  pointed  and  explicit  terms,  under  the  security 
afforded  by  cross-examination,  is  not  admitted  on  any  terms: 
neither  amidst  other  evidence  on  the  same  side,  nor  subject  to 
opposition  liable  to  be  given  to  it  by  evidence  on  tbe  other 
side.      Inconsistency  enough  to  arrest  the  boldest   handt 
were  the  device  to  be  grafted  alone,  upon  a  system  directed 
to  the  ends  of  justice.    But,  in  comparison  of  the  other  enor- 
mities with  which  the  system  swarms,  this  particular  one  is 
so  inconsiderable  as  to  have  been  generally  passed  by  widi- 
out  notice.   Gullets  exercised  with  the  swallowing  of  camels, 
do  not  stop  to  strain  at  gnats. 
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Let  US  give  to  the  bandjide  plaintiff  (said  they) 
the  advanti^  of  extracting  from  his  adversary, 
under  the  sanction  of  an  oath,  his  unwilling 
testimony;  on  condition  that  the  examination 
shaJ]  not  be  performed  vivd  voce  in  our  presence,, 
(in  which  case,  the  cause,  being  ended  almost 
as  soon  as  begun,  would  afford  no  fees),  but  in 
writing,  and  that  on  both  sides :  reserving  to 
the  maldjide  plaintiff,  whose  object  is  to  oppress 
his  less  opulent  adversary  by  the  weight  of 
vexation  and  expense,  the  faculty  of  telling  a 
story,  which,  as  often  as  he  has  no  sufficient 
truth  to  ground  it  upon,  may  be  groundless, 
but  which,  on  the  supposition  of  its  being  true, 
might  afford  a  just  cause  for  the  commence- 
ment of  the  suit.  Let  the  plaintiff,  by  his  A///, 
tell  his  story  (the  longer  the  better),  and  put 
his  questions  (the  more  of  them  the  better),  in 
^writing,  and  not  upon  oath :  the  defendant,  by 
lis  answer^  gives  his  responses,  and,  in  giving 
*hem,  tells  his  story,  (the  longer  the  better), 
^so  in  writing,  but  under  the  sanction  of  an 
oath. 

All  this  while,  it  is  only  from  one  of  the 
parties  that  there  will  be  any  chance  of  truth  : 
^s  between  those  two,  the  truth  may  be  half 
*^ld,  but  it  will  be  no  more  than  half  told.  So 
^  uch  the  better :  if  it  be  the  misfortune  of  the 
^^fendant  to  stand  in  need  of  the  testimony  of 
**^^  plaintiff,  this  gives  the  benefit  of  a  cross 
^^Use,  in  which  the  parties  exchange  characters : 
^J^e  defendant  of  to-day,  the  plaintiff  of  to- 
^^orrovv :  another  bill,  another  answer,  another 

,     l^ad  the  examination  been  performed  vivd  voce, 
y  the  one  party  on  the  other,  in  the  presence 

•     ^'OL.  IV.  R 
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of  the  judge,  each  being  as  much  present  as  the 
other;  both  causes,  original  cause  and  cross 
cause,  would  have  been  dispatched  at  once :  both 
of  them  would  have  been  as  good  as  lost  to  us. 

Lawyer. — Mighty  fine  all  this,  in  good  truth ! 
But  what  is  it  you  have  been  about  all  this 
while  ?  You  have  been  confounding  two  quite 
different  things,  assertion  and  proofs  pleading 
and  evidence  :  and  on  this  confusion  rests  your 
argument.  Evidence  is  worth  nothing  ^without 
oath :  accordingly  it  is  never  received  but  upon 
oath.  But  pleading  is  not  evidence :  what  need 
therefore  of  its  being  upon  oath  ? 

Non-Lawyer. — Pardon  me :  nothing  has  beea 
confounded,  that  the  nature  of  things  has  sepa* 
rated.  Proof,  that  sort  of  proof  which  consists 
of  testimony,  what  is  it  but  assertion  ?  and 
assertion,  if  it  be  pertinent,  and  sufficiently  par- 
ticular as  to  time,  place,  and  so  forth,  (ths 
assertor  speaking  of  the  fact  as  being  the  sub- 

1'ect  of  his  belief,  or  having  come  within  his  own 
mowledge), — assertion,  come  from  whence  it 
will,  what  is  there  in  it  that  should  prevent  it 
from  being  received  as  evidence  ? 

No,  sir :  it  is  not  by  the  nature  of  thiny, 
but  by  your  partnership,  and  for  the  purposes 
above  stated,  that  the  distinction  has  beoi 
made.  Call  it  evidence  in  one  case,  call  it  j^mi- 
ing  in  another,  it  is  still  neither  more  nor  less  thaa 
assertion  in  both  cases.  Whence  then  sprui^ 
the  distinction  ?  From  the  views  which  led  the 
partnership  to  grant  or  continue  the  mendacite- 
iicence  in  one  case,  to  withhold  it  in  the  other. 
Where  the  licence  was  to  be  granted,  assectioa 
became  pleading :  where  the  licence  wiis  to  be 
withholdcA,  assertion  was  evidence. 
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Lawyer, — And  so,  sir,  you  have  persuaded 
yourself,  or  w^ish  to  persuade  others,  that  what 
you  are  pleased  to  call  the  mendacity-licence 
extends  to  every  assertion  that  belongs  to  th6 
head  of  'pleadings — to  every  assertion  that  does 
not  belong  to  the  head  of  evidence  ?  Know,  sir, 
then,  that,  in  a  number  of  cases,  in  equity,  as 
well  as  at  common  law — in  short,  wherever  it 
has  been  thought  proper  (which  is  as  much  as 
to  say  wherever  it  is  proper) — the  sanction  of  an 
oath  has  been  required  to  be  attached,  and  is  con- 
stantly attached,  to  assertions  made  by  a  party  : 
made  by  a  plaintiff  as  such,  and  coming  on  in 
the  course  of  the  pleadings,  and  not  of  evidence. 
There  is  the  affidavit  annexed  to  the  bill  of 
discovery,  there  is 

Non-Lawyer. — Yes,  sir,  there  they  are  indeed  ; 
there  they  are  in  the  books,  you  need  not 
trouble  yourself.  But  do  you  think  the  credit 
of  your  partnership  will  be  much  served  by 
these  exceptions,  these  thinly  scattered  excep-^ 
tions  ?  Verily,  verily,  they  do  nothing  better 
for  you  than  (to  use  your  own  expression)  the 
fixing  you  with  notice.  By  what  reasons  will 
you  justify  yourselves  in  withholding  the  licence 
m  these  few  cases  ?  By  none,  though  you  were 
to  look  for  them  till  doomsday,  but  such  as 
condemn  you  for  granting  it  in  the  rest :  such 
whereby,  in  every  case  in  which  you  have 
granted  it,  your  conduct  stands  condemned. 

It  is  not  then  but  that  the  necessity  there  is 
of  the  same  security  for  truth  in  the  one  case  as 
in  the  other,  is  sufficiently  understood  among 
you,  and  has  been  over  and  over  again  brought 
to  view.  What  you  do  then,  for  the  encourage- 
ment  of  falsehood,  of  that  falsehood  which  i.s 
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SO  profitable  to  you,  you  do  with  your  eyes 
open:  and  whatsoever  forgiveness  you  may 
ever  hope  for,  it  will  not  be  on  the  ground  of  your 
not  knowing  what  you  do,  that  you  can  expect 
to  obtain  it. 

In  a  word, — call  it  pleading,  call  it  what  you 
wilj, — in  the  whole  course  of  the  cause,  from  the 
writ  to  the  execution,  there  is  not  one  assertion 
made,  there  is  not  a  scrap  of  paper  or  parch- 
ment scratched  upon,  to  which  the  effect  of 
evidence  is  not  regularly  attached.  Take  the 
writ :  it  is  on  the  ground  of  the  assertion  con- 
tained in  it,  (or  on  no  ground  at  all),  that  the 
defendant  is  compelled  to  appear^  as  you  call 
it,  that  is,  to  employ  an  attorney :  and  so  on,  till 
the  cause  has  run  its  course.  Take  the 
declaration : — ^it  is  on  the  ground  of  the  as- 
sertions, true  and  false,  contained  in  it,  that 
the  defendant  is  compelled  either  to  put 
in  his  pleay  and  so  on,  through  the  several 
operations  prescribed  to  be  performed  on  his 
side  of  the  cause,  or,  in  failure  of  any  of  them, 
to  lose  his  cause, — that  is,  to  be  put  in  as  bad 
a  condition  as  he  could  have  been  put  in  by  any 
the  most  conclusive  mass  of  evidence. 

And  now,  sir,  say,  if  it  be  your  pleasure, 
say,  if  it  can  be  of  any  use  to  you,  that  pleading 
is  not  evidence. 

If,  when  thus  applied,  the  word  evidence 
be  altogether  insupportable  to  learned  ears, 
imitate  the  admiring  critic,  who,  speaking  of 
Pope's  Pastorals,  confessed  they  were  not  pas* 
torals,  but  said  they  were  something  better: 
say  that  it  is  not  evidence,  but  something  more 
conclusive. 

Carelessly  as  the  account  of  the  sins  of  the 
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partnership  is  kept  by  the  public  mind ;  still, 
as  the  account  swells,  this  or  that  device  must 
every  now  and  then  be  practised,  for  the  pur- 
pose of  rubbing  them  out,  or  covering  them. 

Flaming  indignation,  for  example,  kindled 
by  a  sham  plea:  and  a  miserable  attorney,  made 
into  a  scape-goat,  immolated  in  great  ceremony. 
A  sham  plea !  as  if,  in  the  whole  chaos  of  pleas, 
there  were  a  single  plea,  that,  under  the  men- 
dacity-licence, in  the  mouth  of  any  one  who 
thought  fit  to  employ  it  as  such,  might  not 
equally  be  a  sham  one. 

The  plea,  too,  thus  singled  out  for  infamy, 
what  is  it?  It  is  one  of  the  least  guilty  one&: 
a  lot  of  gibberish,  by  which  the  intended  effect, 
delay,  is  produced,  at  the  expense  of  a  few 
words,  and  the  profit  upon  those  few  words. 
Were  it  a  hundred  times  the  length,,  such  as 
the  arch-sacrificator  has  drawn  a  hundred  times 
over  with  his  own  sacred  hands, — a  hundred 
times  as  long,  and  equally  void  of  truth, — it 
Would  not  be  called  a  sham  one. 

If,  in  any  instance,  there  be  anything  worse 

Ja  a  plea  called  a  sham  plea,  than  in  a  plea  not 

Put  upon  the  sham  list,  it  is  this :  viz.  that  (the 

?ham  plea  so   called  being  capable  of  being 

^^terposed  between  the  declaration    and    the 

^ham  plea  not  so  called,  while   those  of  the 

letter  stamp  cannot  be  thus  added  ad  libitum) 

*he  lesser  plague,  though  by  itself  the  lesser,  is 

^o  much  superadded  to  the  greater  one.     This 

Supposition,   is   it  often,   is  it  ever,  verified? 

-^tiquire    who     list,     that    has    curiosity    and 

Putience. 

Of  this  grimace,  what  is  the  practical  lesson  ? 
*^^e  learn  we  hence,  that  John  Bull  is  to  lay  up 
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in  his  mind  ?  A  preachment  on  the  text,  by 
which  any  abuse  at  pleasure  is  metamorphosed 
into  a  blessing ;  Corruptio  optim't  Jit  pfssima. 
The  system  perfection,  as  far  as  anything 
human  admits  perfection;  the  system  perfect, 
but  man  frail,  and  some  men  are  attornies.  The 
rules  admirable,  but  irregularities,  violations  of 
these  rules,  now  and  then  committed :  every- 
thing good  ascribed  to  the  rules,  everything  bad 
to  the  violations. 

To  keep  up  the  delusion  of  the  people,  and 
maintain  in  their  bosoms  the  habit  of  ascribing 
to  the  arbiters  of  their  fate  that  love  of  justice, 
the  existence  of  which,  in  such  a  situation,  is  not 
in  human  nature ;  it  was  necessary  that,  from 
time  to  time,  the  appearance  of  punishing  ini- 
quity should  be  kept  up ;  and  that  here  and 
there  a  delinquent,  though  a  partner  in  the 
firm,  should  be  sacrificed  in  ceremony  on  the 
altar  of  offended  justice.  But  to  take  the  victim 
from  that  class  of  lawyers  from  whom  the 
judges  themselves  are  taken,  would  stamp  a 
mark  of  suspicion,  at  least,  upon  the  judicial 
character  itself.  Matters  are  accordingly  so 
ordered,  that  whatever  mal-practice,  recognized 
as  such,  takes  place,  shall  be  the  act  of  the 
attorney  ;  and  whatever  profit  is  to  be  derived 
from  mendacity  and  iniquity,  shall  drop  pure 
into  the  lap  of  the  advocate,  without  danger  or 
punishment,  even  in  the  shape  of  shame.  The 
attorney  is  thus  made  to  act  the  part  of  scape- 
goat, for  the  benefit  of  the  advocate,  and  through 
him,  of  the  judge. 

What  is  the  plain  truth  ?  That  the  system  is 
rotten  at  the  core  :  that  the  system  is  the  cause 
of  almost  every  iniquity  practised,  almost  every 
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suffering  sustained :  that  whatever  is  done 
«miss  by  any  of  the  partners  in  the  firm,  is  to 
be  ascribed,  not  to  the  individual,  but  to  the 
partnership  itself:  that,  when  the  attorney  is 
wicked,  it  is  for  the  same  reason  that  tus  censor, 
or  any  one  else  is  wicked, — because  the  system 
makes  him  so :  and  that,  as  to  the  rules,  the 
mischiefs  of  violation  are  as  nothing,  compared 
with  the  mischiefs  of  observance. 

If  there  were  any  use  in  quarrelling  with 

water  for  running  downwards,  or  with  sparks 

for    flying   upwards,    against   which    of   the 

two  classes  should  men  direct  their  reproaches 

on  this  score?  Against  the  class  which  acts 

under  this  system ;  or  against  the  class  that  sits 

above  it  and  upholds  it?   Against  the  class 

which  knows  not  what  it  is,  to  find  itself  within 

the  bar  of  either  house;  or  the  class  which 

divides  its  time  between  the  woolsack  and  the 

bench?    Against  the  class  against  which  the 

eye  of  constant  suspicion  points  itself ;  or  against 

a  class  to  whose  words  all  ears  are  attention, 

^1  hands  obsequious  ? 

To  estimate  the  true  temperature,  if  it  were 
>vorth  while,  of  the  indignation  excited  by  a 
Bbam  plea,  enquire  whether  the  judge  by  whom 
5^ou  see  it  manifested  is  not  of  the  number  of 
those  who  know  their  way  to  parliament.     If 
Ves,  observe,  that,  to  bar  it  out,  with  all  its  fel- 
lows, there  needs  nothing  but  an  oath ;   that 
*^miliar,  too  familiar  instrument,  by  which  so 
^^iany  of   its  fellows'  have  been    barred    out 
already.       Think  of  this;    then    draw    your 
^^ference. 
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Section  III. — Uses  of  the  mendacity4icence  to 
Judge  and  Co.  without  the  help  of  writing. 

In  the  use  made  of  the  mendacity-licence, 
two  distinguishable  applications  may  be  noted : 
one,  independent  of  the  art  of  writing ;  the 
other,  grounded  on  the  practice  of  that  art,  and 
proportioned  to  the  abuse  of  it.  Not  but  that, 
m  the  cases  where,  even  without  the  help  of 
that  art,  the  licence  might,  with  reference  to  the 
partnership,  have  had  its  use,  that  use  has, 
from  the  abuse  made  of  the  art,  received  pro- 
digious increase. 

The  use  that  is  not  absolutely  and  completely 
dependent  on  the  practice  of  writing,  is  that 
which  consists  in  the  encouragement  and  con- 
sequent birth  given  to  mala  Jide  litigation ; 
litigation  which,  on  the  part  of  the  mold  Jide 
litigant,  is  accompanied  with  the  consciousness 
of  the  injustice  oi  his  cause. 

In  litigation,  the  mala  fides  may  have  place 
either  on  the  side  of  tlie  plaintiff,  or  on  the  side 
of  the  defendant. 

Wherever,  to  subject  an  adversary  to  the 
vexation  and  expense  of  a  course  of  litigation, 
nothing  more  is  requisite  than  a  bare  asser- 
tion, unaccompanied  with  any  security  for  the 
truth  of  it ;  any  man,  at  the  mere  expense  of  a 
lie,  has  it  in  his  power  to  subject  any  other  at 
pleasure  to  whatsoever  vexation  and  expense  it 
may  be  in  his  power  to  introduce  into  that  dis- 
tressful state ;  and  that  without  so  much  as  a 
shadow  of  right,  as  easily  and  safely  as  upon  the 
clearest  title. 

The  plaintiff,  it  is  true,  cannot  engage  the 
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defendant  in  that  course,  without  first  plunging 
into  it  himself;  but  the  quantum  of  vexation 
and  expense  attached  to  it  on  one  side,  com- 
pared with  what  is  attached  to  it  on  the  other, 
is  susceptible  of  all  manner  of  proportion  :  and 
a  man  will  not  engage  in  it  in  the  character  of 
plaintiff,  but  in  those  cases  in  which,  com- 
paring the  probable  an^ount  of  his  own  vexation 
and  expense  with  that  of  the  proposed  defend- 
ant, he  sees  in  it  a  prospect  of  clear  advantage 
to  himself  upon  the  whole :  and  to  the  possible 
number  of  these  cases  there  is  no  limit. 

Require  of  him  an  assertion,  of  one  sort  or  an- 
other, according  as  the  particular  facts  on  which 
he  grounds  his  demand  are  or  are  not  repre- 
sented by  him  as  having  fallen  under  his  own 
immediate  cognizance  ;  exacting  from  him,  at 
the  same  time,  for  the  verity,  or  at  least  for  the 
veracity,  of  such  his  assertions,  such  security 
^s  in  other  cases  (for  example  in  the  case  of  an 
extraneous  witness)  is  regarded  as  sufficient; 
you  thus  nip  in  the  bud  all  mala  Jide  demands : 
the  comparatively  few  excepted,  in  which,  for 
Uhe  chance  of  the  coveted  profit  of  successful 
mendacity,  a  man  will  be  content  to  subject 
Iiimself  to  the  risk. 

In  like  manner  ;  if,  at  the  like  small  expense, 
sny  man  at  whose  charge  a  burdensome  service 
of  any  kind .  (payment  of  a  debt  for  example)  is 
demanded,  has  it  in  his  power  to  oppose  a 
temporary  bar  at  any  rate,  with  or  without  the 
probability  of  a  perpetual  bar,  to  the  burden 
^^ught  to  be  imposed  upon  him,  (to  the  burden 
tox  example  of  paying  such  debt) ;  the  licence 
^0  given  to  dishonesty  is  (for  the  time  for  which 
it  holds  good)  complete  and  universal :  as  truly 
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SO  as  any  other  licence  can  be  rendered  so  by 
law. 

Exact,  on  the  contrary,  from  the  defendant's 
side,  an  assertion  correspondent  to  that  just 
spoken  of  in  regard  to  the  plaintiff's  side,  toge- 
ther with  the  like  security  for  veracity ;  you 
make,  in  the  number  of  maid  Jide  defences,  a 
reduction  proportionable  to  that  made  in  the 
number  of  maid  Jide  demands  in  the  other  case. 

All  this  is  at  the  same  time  so  perfectly 
incontestable  and  so  extremely  obvious,  that 
it  may  be  pronounced  morally  impossible  that 
those  judges,  who,  at  an  early  period  of  juris- 
prudential  history,  exempted  parties  from  the 
obligation  imposeid,  in  respect  of  veracity,  upon 
extraneous  witnesses,  could  have  acted  with  any 
other  view  than  that  of  giving  the  encourage- 
ment, the  immense  and  too  efficient  encourage- 
ment, which  has  been  received  and  acted  upon 
by  profitable  injustice. 

There  is  no  practice  so  mischievous,  to  the 
flagitiousness  of  which,  by  habit,  mankind  in 
general,  and  especially  those  who  profit  by  it, 
have  not  been  rendered  insensible.  What  they 
do  not  see  (because,  by  turning  aside  from  it, 
they  take  care  not  to  see  it)  is  the  mischievous- 
ness  of  the  practice :  what  they  do  see  is  the 
practice  itself;  that  custom,  which  constitutes 
the  only  immediate  standard  of  right  and  wrong 
in  the  eyes  of  the  generality  of  mankind. 

Without  the  use,  and  antecedently  to  the  gene- 
ral practice,  of  the  art  of  writing,  an  advantage 
might,  for  the  purposes  of  inj  ustice,  be  made  of  the 
mendacity-licence,  on  both  sides  of  the  cause. 

On  the  plaintiff's  side  (for  instance),  where 
his  own  abode  was  in  the  neighbourhood  of  the 
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courts  while  the  defendant's  abode  was  at  a 
great  and  mconvenient  distance. 

On  the  defendant's  side,  the  advantage  had 
beyond  comparison  a  much  greater,  indeed  an 
infinite,  latitude.  Under  the  licence,  the  utmost 
that  a  malA  Jide  plaintiff  could  do  in  the  way  of 
injustice  and  oppression,  was  to  subject  him, 
in  the  article  of  journeys  and  demurrage,  to  a 
proportionable  burden,  in  the  shape  of  vexation 
and  expense :  whereas,  in  the  character  of 
defendant,  a  man  who  had  by  injustice  possessed 
himself  of  property  to  any  amount,  might,  with 
the  benefit  of  the  mendacity-licence,  and  with 
the  assistance  of  the  judges  by  whom  it  was 
granted,  maintain  himself  in  possession  of  such 
property  for  any  length  of  time. 

Accordingly,  in  the  practice  designated  by 
the  name  oifourcher  par  essoign  ;  decision  staved 
off  by  two  defendants  coming  each  day  with  a 
sham  excuse  in  his  mouth,   and  taking  care 
never  to  appear  both  on  the  same  day ;  we  see 
a  contrivance  suited  in  its  grossness  to  the  gross- 
Dess  of  the  age ;  but  by  which,  even  without 
any  assistance  from  the  abuse  of  writing,  judges 
had  established  themselves  in  the  habit  of  keep- 
ing an  open  shop  for  the  sale  of  any  man's 
property  to  any  other  man  who  would  pay  their 
price  for  it. 

Essoign  was  the  name  given  to  an  tjccuse  for 
not  appearing.  Sham  excuses,  known  to  be 
such,  were  regularly  admitted  by  the  judges. 
To  any  man  who,  in  reading  Glanville,  Hing- 
ham  magna ^  and  Hingham/^art;^,  but  especially 
the  two  Hinghams,  has  the  courage  to  open 
his  eyes,  this  will  be  clearly  visible.  In  the 
^har^ter   of  joint    defendants,    suppose   the 
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usurper  of  your  land  and  a  man  of  straw, 
whom,  in  the  character  of  former  proprietor, 
he  called  in  to  warranty.  Two  of  these  sham- 
excuse-makers,  joining  together,  made  an 
engine,  called,  in  the  technology  of  that  day, 
fork,  (fourche,)  by  the  help  of  which  a  man  who 
had  got  possession  of  your  land  was  admitted 
to  stave  yoii  otf  for  any  length  of  time.  Fuurcher 
par  essoign  was  the  name  given  to  the  opera- 
tion. When  A  appeared,  B  kept  out  of  the 
way :  when  B  appeared,  A  did  him  the  same 
good  office.  If  thus  much  could  be  done  by  a 
fork  with  two  prongs,  judge  what  might  have 
been  done  with  a  fork  of  two  or  three  dozen,  or 
two  or  three  score  of  prongs,  such  as  they  have 
now  in  equity. 

Is  it  possible  to  imagine,  that,  if  the  judges 
themselves  had  not  been  in  the  plot,  they  could 
have  suffered  themselves  to  be  deceived,  and 
justice  paralyzed,  by  so  gross  an  artifice? 

This  was  when  jurisprudence  was  raw  and 
young :  so  that,  when  once  the  parties  were 
met  together  in  the  presence  of  the  judge,  the 
cause  was  at  an  end,  pretences  not  having  been 
invented  for  delaying  any  longer  to  do  justice. 

When,  by  one  such  artifice  or  another,  gene- 
ration after  generation  had  been  squeezed  and 
kept  in  torture,  so  that  the  grievance  was  grown 
past  all  bearing,  the  legislature  would  now  and 
then  interpose,  and  say  that  such  things  should 
be  done  no  longer:"  whereupon  things  went  on 
nearly  as  they  did  before  ;  the  worst  that  could 
happen  to  the  contriver  of  iniquity,  being  the 
trouble  of  putting  her  into  new  clothes. 


Vide  B»i>ra,  the  oas*^  of  minufficlured  oudawiies, 


lawiies.   *^^H 
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Drive  nature  off  (says  the  poet)  with  a  pitch- 
fork, she  will  run  back  upon  you.  Justice, 
under  the  management  of  these  judges,  was 
not  thus  obstinate.  It  required-  an  Act  of 
Parliament  to  say  that  there  should  be  no  more 
such  fourching.* 

*  In  reading  of  the  remedies  applied  from  time  to  time  by 
Parliament,  in  those  early  days,  to  the  abuses  of  judicature, 
remedies  never  curing,  oftentimes  aggravating,  the  disease; 
it  is  seldom  possible,  at  this  time  of  day,  to  discern,  or  even 
to  conjectare,  how  far  the  men  of  law  acted  in  the  character 
of  open  oppugners,  how  far  in  that  of  authors  or  supporters, 
of  the  so-called  remedy.     In  the  application  of  it,  iniquity 
under  the  name  of  jurisprudence  having  been  swelled  into* 
a  science,  it  was  impossible  that,  among  the  efficient  mem- 
bers of  the  government,  the  non-lawyers  should  have  been 
able  to  stir  a  step,  to  pen  a  clause,  without  calling  in,  in  the 
person  of  a  colleague  or  subordinate,  the  assistance  of  the 
lawyers.     The  lawyer  (according  as  the  understanding  of  the 
X30D-lawyers  he  had  to  deal  with  admitted,  and  his  own  dex- 
terity enabled  him)  would  of  course  do  what  depended  upon 
liim  towards  diminishing  the  efficacy  of  the  medicine,  or  con- 
^Verting  it  into  a  poison.     In  this  state  of  the  human  under- 
standing on  both  sides,  it  is  evident  that,  in  the  long  run,  taking 
Xhe  whole  of  the  course  together,  it  was  impossible  for  the 
xion-lawyer,  the  real  friend  and  patron  of  the  people  in  the' 
<:^baracter  of  suitors,  to  avoid  being  jockeyed  by  their  sham 
^friend  and  implacable  enemy,  the  lawyer. 

In  one  case  indeed,  and  (as  already  mentioned)  but  one, 
^  sincere  co-operating  hand  may  have  been  lent,  even  by  the 
^9iwyer,  to  the  correction  of  abuse  :  and  that  is,  where,  bnt 
correction,  the  abuse  threatened  to  swell  to  such  a  pitch 
to  produce  destruction ; — the  dissolution  of  society,  or  the 
destruction  of  the  lawyers  themselves :  the  dissolution  of 
^^xriety  altogether,  by  general  denial  of  justice  originating  hi' 
^lie  rapacity  of  the  lawyers,  supposing  their  wickedness  not 
discovered;  or  the  destruction  of  the  lawyers  themselves^ 
^  vpposiog  it  seen  through  and  discovered. 

Id  the  course  of  Cook's  intercourse  with  the  friendly 
^^vages,  such  were  the  charms  of  the  Circus  he  found  ambiip 
'^^em,  and  such  the  force  of  attraction  exerted  by  them  on  the 
*^«arts  of  his  crew,  that,  by  the  general  eagem.ess  tp  collect 
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To  understand  the  structure  of  a  watch,  each 
particular  wheel  must  be  separately  viewed,  and 
its  office  separately  considered.  To  obtain  a  clear 
and  satisfactory  conception  of  the  system  of 
technical  procedure,  it  was  accordingly  neces- 
sary that  each  separate  device  should  be  sepa- 


the  precious  metal  that  constituted  the  price  of  iheir  favours, 
the  »ery  constitution  of  the  ship  was  put  in  jeopardy. 

It  is  among  the  evils  of  (he  technical  system,  among  the 
misfortunes  attending  the  relation -be  twee  a  the  law  partner- 
ship on  ttie  one  part,  and  the  people  (in  the  character  of 
clients  and  suitors)  on  the  other,  that,  to  produce  a  petty  profit 
lo  the  judge,  vast  loss  and  still  greater  mischief  in  other 
shapes  must  on  each  individual  occasion  be  done  to  the 
■uitora.  The  fees  squeezed  by  lawyers  out  of  the  purses  of 
insolvent  dehtora  and  their  sinking  creditors,  must  every 
now  and  then  have  been  like  the  nails  drawn  by  Cook's 
sailors  out  of  the  sides  of  a  ship,  which  a  few  more  of  such 
draughts  would  have  sunk. 

Treated  like  what  it  really  has  been,  has  been  all  over  the 
civilized  world,  a  perpetual  conspiracy  of  lawyers  against 
the  people,  the  history  of  jurisprudence  might,  besides  the 
amusement,  be  made  no  less  instructive  than  the  history  of 
other  conspiracies.  For  the  jurisprudence  of  Rome,  some- 
thing has  already  been  done  in  this  way  by  Pilati.  One  of 
these  days,  should  the  popular  eloquence  and  grammatical 
talent  of  Blackstone  be  ever  united  in  the  same  pen  with  the 
sagacity  and  probity  of  a  father  Paul,  this  entertainment 
may  be  given  to  the  world.  Deserting  the  beaten  track  of 
conscious  hypocrisy  or  blind  servility,  the  adventurer  in  this 
department  of  hterature  may  here  strike  out  a  new  path  to 
fame. 

tn  pointing  out  the  artifices  of  priestcraft,  what  muldtudes 
have  already  exercised  themselves.  The  artifices  of  lawyer- 
craft  have  been  not  less  numerous,  not  less  successful,  not 
leas  wicked,  yet  scarce  has  any  hand  yet  lifted  up  so  much 
as  a  comer  of  the  veil  that  covers  them  I 

Near  300  years  has  religion  had  her  I.utber.  No  Luther 
of  jurisprudence  is  yet  come ;  no  penetrating  eye  and 
dauntless  heart  have  as  yet  searched  into  the  cells  and  con- 
clave of  Jurisprudeni: 
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rately  brought  to  view,  and  the  advantage,  to  the 
production  of  which  it  was  of  itself  and  by 
Itself  competent,  separately  displayed. 

Between  the  mendacity-licence,  and  the 
abuse  of  writing  in  the  shape  of  ready-written 
pleading,  the  combination  was  most  intimate. 
Closer  than  mechanical  combination,  it  required 
a  sort  of  chemical  process  to  dissolve  it,  and 
present  the  elements  in  a  separate  state. 

Thus  much  as  to  what  could  be  done,  and 
has  been  done,  by  the  mendacity-licence  alone. 
The  great  improvement  given  to  the  virtue  of 
this  element  by  the  addition  of  the  other,  will 
be  seen  in  the  following  chapter. 
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CHAPTER  XVI. 


ELEVENTH  DEVICE — READY- WRITTEN 

PLEADINGS. 

Section  I. — Ideu    of  a  system  of  pleading 
adapted  to  the  ends  of  justice. 

Should  justice  ever  become  an  object,  a  system 
of  pleading  might  be  devised,  which,  creating 
no  delay,  and  giving  no  mendacity-licence, 
should  at  the  same  time  give  real  information 
to  the  parties,  and  bind  in  chains  the  despotism 
of  the  judge. 

He  who  has  a  right  to  any  subject  of  pro- 
perty,— immoveable  or  moveable,  sum  of  mo- 
ney to  be  paid  him  by  some  one  else,  service 
of  any  other  sort  to  be  rendered  by  a  determinate 
individual, — is  he  in  whose  favour  some  one  in 
the  list  of  events  or  states  of  things  having,  with 
reference  to  that  right,  the  effect  of  collative 
(or  say  investitive)  events  or  states  of  things, 
has  taken  place  :  no  article  in  the  list  of  those 
to  which,  with  reference  to  that  same  right,  the 
law  has  given  the  effect  of  ablative  (or  say 
divestitive)  events  or  states  of  things,  having  sub- 
sequently taken  place  in  his  case. 
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The  nature  of  the  subject  of  property,  or  of  the 
right,  so  demanded,  (ideas  never  having  been 
clear,  language  on  this  head  is  not  determinate), 
determines  the  nature  of  the  service  which  is 
the  immediate  subject  of  demand :  the  service 
which  the  plaintiff  prays  may  be  rendered  to  him 
by  the  judge. 

General  description  of  the  proper  contents 
for  the  instrument  of  demand :  correspondent  to 
the  declaration  at  common  law,  the  bill  in 
equity. 

1.  Specification  of  the  service  demanded  at 
the  hands  of  the  judge ;  including,  of  course, 
where  property  is  in  question,  a  specification  of 
the  subject-matter  of  the  property. 

2.  Indicatbn  of  some  one  collative  event,  (or 
more,  if  by  accident  there  should  be  more  than 
one),  on  which  the  plaintiff  grounds  his  title  to 
that  service.* 

Reference  to  the  article  or  articles  (say  for 
shortness  the  article)  of  the  body  of  law,  on  which 
the  demand  is  grounded :  viz.  in  which  the 
right  or  title  to  a  service  of  the  sort  in  question 
is  given  to  him  in  whose  favour  a  collative  event 
of  the  description  in  question  has  taken  place. 
Assertion  of  the  matter  of  law. 

Affirmation  (on  oath,  or  what  is  equivalent) 
of  his  belief  of  the  happening  of  an  individual 
event,  coming  undef  the  description  of  the  sort 

^  Where  punishment  or  satisfaction  at  the  charge  of  the 
defendant  is  the  service  demanded,  Uie  list  of  collative 
events  will  be  the  list  of  criminative  circumstances  attached 
to  the  definition  of  the  offence ;  ablative,  or  what  are  equi- 
valent to  ablative  events,  will  be  the  list  of  just^icative,  and 
(if  any)  that  of  exemptive,  circumstances. 

VOL.  IV.  S 
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of  collative  event  above  indicated.  Assertion  of 
the  matter  of  fact. 

3.  Reference  to  the  article  of  law,  by  which, 
in  relation  to  the  same  service,  the  quality  of 
ablative  events  is  given  to  a  list  of  events  there- 
in contained. 

Affirmation,  that  no  individual  event,  coming 
under  the  description  of  any  one  of  tlie  events 
in  that  list,  has,  to  his  belief,  taken  place  in  this 
instance. 

This  {with  the  occasional  addition  of  so  much 
iDcidental  matter  as  we  have  seen)  is  what  comes 
out  of  course,  at  the  judicial  meeting  spoken  of 
under  the  head  of  the  exclusion  put  upon  the  par- 
ties. Such  is  the  slock  of  information  required, 
of  course,  by  the  judge,  to  warrant  him  in  render- 
ing the  service  prayed  for  :  such  is  the  informa- 
tion which  will  of  course  be  given  by  the  plain- 
tiff himself,  by  every  plaintiff,  in  so  far  as  his 
intellectual  qualifications  serve  hira  for  the  pur- 
pose :  such  is  the  information  which,  in  case  of 
any  deficiency  in  these  qualifications,  it  will 
belong  to  his  professional  assistant,  if  any  such 
be  present,  to  draw  from  him,  or,  if  not,  to  the 
judge. 

According  to  the  importance  of  the  cause,  in 
itself,  or  in  the  estimation  of  either  of  the  parties, 
(he  paying,  provisionally  at  least,  the  extra 
charges,  should  the  importance  of  it  be  deemed 
to  have  no  other  ground  than  the  particular  state 
of  his  own  particular  affections),  minutes  will 
therefore  be  taken,  or  not  taken,  of  this  part  (as 
of  other  parts,  if  any)  of  the  evidence  :  but  at 
any  rate  a  printed  form,  with  proper  blanks, 
will  be  filled  up  and  signed  by  the  plaintiff,  Ui 
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serve,  pro  tanto^  the  various  purposes,  private  and 
public,  of  a  record* 

Lawyer. — Mighty  well ;  but  all  this,  does  it 
not  suppose  two  things  ?  A  correspondent  mass 
of  what  you  call  substantive  law,  on  which  this 
course  of  procedure  is  to  be  grounded,  and  to 
which  it  seeks  to  give  execution  and  effect ; 
and  that  mass  of  substantive  law  in  the  state, 
not  of  common,  but  of  statute  law  ? 
iVbn-iawyer.-— Doubtless  it  does. 
Lawyei\ — And  so,  according  to  you,  there  can 
be  no  such  thing  q,s  good  pleadings  vnthout  a  com- 
plete body  of  laws  in  the  form  of  statute  law : 
that  is,  without  the  extirpation  of  the  good  old 
common  law,  the  pride  of  ages,  the  English^ 
man's  best  treasure ! 

Non-Lawyer. — Say  rather,  if  you  please,  the 
English  lawyer's:  but,  as  to  that  point,  be 
pleased,  if  you  have  any  curiosity,  to  restrain  it 
till  you  come  to  the  device  spoken  of  under  the 
head  of  magnification  of  jurisprudence. 

Lauyer. — ^And  so  you  look  upon  it  as  possible, 
do  you,  sir,  to  compose  a  complete  body  of  sta- 
tute law,  extending  over  all  causes,  as  well  as 
Over  all  persons  ? 

Non-Lawyer. — Indeed  do  I,  sir;  and,  for  these 
fifty  years  or  more,  the  more  I  have  thought  of 
the  task,  the  greater  does  the  facility  of  it  appear 
t:o  me.  Not  a  cause  is  ever  decided,  or  so  much 
^is  begun,  but  all  this,  though  never  don6,  is 
^ upposed  to  be  done.  Which,  according  to  you, 
i^  productive  of  most  labour  and  most  diflScul- 
ties  ?  To  form  an  article  of  real  law  once  for 
^Jl;  or,  by  an  endless  series  of  suppositions 
?ti6ver  realized,  to  make  it  over  and  over  again 
imagination, — to  make  so  many  sham  substi- 
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tutes  to  it  ?  If  the  difficulty  be  insuperable  to  a 
select  draughtsman,  appointed  by  the  legislature, 
subject  to  correction  from  all  mankind,  under 
the  authority  of  his  employers, — one  who  may 
have  been  occupying  a  whole  life  in  thinking  of 
it ;  how  comes  it  to  be  so  easy  for  every  attor- 
ney, special  pleader,  or  attorney's  or  special 
{^leader's  clerk,  to  be  continually  imagining  such 
aws  as  fast  as  called  for  ? 

Among  the  objects  which  it  may  be  necessary 
for  the  judge  to  have  under  review,  to  enable 
him  to  compass  the  ends  of  justice,  may  be 
noted  three ;  the  description  of  which  it  will  in 
all  cases  be  useful,  in  some  absolutely  neces- 
sary, to  have  in  a  fixed  form,  given  to  them  by 
means  of  the  act  of  writing :  viz.  the  demands 
on  both  sides ;  the  titles,  or  grounds  of  demand, 
on  both  sides ;  and  the  evidence. 

1 .  On  the  part  of  the  plaintiff,  a  descriptioQ 
of  the  demand  in  this  permanent  form  is  in 
general  necessary  for  the  use  of  the  J  udge ;  to 
the  end  that,  in  the  event  of  its  being  acceded 
to  by  him,  the  decision,  the  judgment,  pro- 
nounced by  him,  and  the  execution  of  that 
judgment,  may  be  sure  to  be  correspondrat 
to  it. 

2.  The  same  reason  applies  to  any  demand 
that  may  happen,  in  the  course  of  the  cause,  to 
be  brought  forward  on  the  part  of  the  defend- 
ant :  since,  in  case  of  any  such  counter-demand^ 
he  takes  upon  himself,  pro  tanto,  and  in  respect 
of  it,  the  character  of  plaintiff.* 

^  Thus  in  English  procedure,  in  the  case  of  distress,  on 
one  hand,  and  avowry  on  the  other,  distrainer  and  aTOwer 
are  recognized  as  acting,  each  of  them,  in  the  chmiader  of 
plaintiff.     See  Comyn's  Abr.  art«  Pleader. 
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3.  On  the  part  of  the  plaintiff,  again,  a  desig- 
nation of  the  title,  or  ground  of  demand,  in  this 
same  permanent  form,  if  not  at  all  times  neces- 
sary to  the  judge,  would  be  more  or  less  useful 
to  him ;  to  enable  him  (in  so  far  as  reflection  for 
any  considerable  length  of  time  may  be  neces- 
sary) to  reflect  upon  it,  without  danger  of  mis- 
recollection,  at  his  leisure. 

This,  in  the  case  of  him  who  acts  as  judge 
in  the  first  instance.  But,  in  case  of  dissatis- 
faction on  either  side,  and  appeal  accordingly 
to  another  court,  (especially  if  the  propriety  of 
the  conduct  of  the  judge  below  is  to  be  among 
the  subjects  of  enquiry),  these  fixed  designa- 
tions will  be  little  less  than  necessary.  The 
demand  actually  acceded  to  by  the  judge,  is  it 
of  the  number  of  those  that,  according  to  law, 
are,  if  supported  by  appropriate  titles,  capable 
of  being  acceded  to  ?  The  title  on  which  the 
accession  given  to  the  demand  was  grounded, 
is  it  of  the  number  of  those  to  which  the  law 
has  given  the  faculty  of  serving  as  a  support  to 
that  sort  of  demand  ? — To  enable  the  judge 
above  to  give  a  surely-grounded  answer  to  these 
several  questions,  it  seems  little  less  than  ne- 
cessary uiat  of  each  of  them  there  should  be  a 
description,  reduced  to  that  permanent  form 
which  excludes  all  dispute  about  the  words, 
and  enables  all  persons  concerned  to  refresh,  at 
any  time,  whatsoever  conceptions  they  may  re- 
spectively have  formed  of  it. 

4.  That  on  both  sides  of  the  cause  the  evi- 
<lence  should  be  invested  with  the  same  perma- 
nent character,  will  always  be  at  least  conducive, 
^^not  absolutely  necessary,  to  the  ends  of  jus- 
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tice ;  for  two  distinguishable  purposes :  1  •  That, 
in  case  of  mendacity,  the  alleged  matter  of  de- 
linquency, the  subject  or  ground  of  prosecution, 
and  eventually  of  punishment,  may  be  ascer- 
tained beyond  dispute :  2.  That  eventually,  in 
case  of  dissatisfaction,  as  before,  it  may  be  seen, 
upon  occasion,  how  far  the  decision  professedly 
grounded  on  the  evidence,  was  really  warranted 
by  it. 

Such  are  some  of  the  principal  of  the  purposes 
with  reference  to  which  the  exercise  of  the  art  of 
writing  promises  to  be  in  all  cases  useful,  in  some 
cases  little  (if  at  all)  less  than  necessary  to  jus- 
tice, in  the  course  and  for  the  purpose  of  the  suit. 

But,  howsoever  necessary  it  may  be  at  some 
stage  or  other  of  the  cause,  its  employment  to 
the  exclusion  of  the  meeting  coram  jtidice,  where 
practicable,  at  the  outset  of  the  cause,  will  not 
be  found  necessary,  or  so  much  as  coDducive, 
to  justice. 

With  reference  to  both  points,  viz.  the  dfc- 


mand,  (i.  e.  the  particular  nature  and  aescnp- 
tion  of  the  service  alleged  to  be  due),  and  tie 
title,  (i.  e.  the  ground  of  the  demand  in  point  of 
law  and  fact,  as  above  explained*),  misconcep- 
tions and  consequent  mis-^statements  on  the  piurt 
of  the  plaintiff  (unblameable  as  well  as  blame- 
able)  are  apt  very  frequently  to  arise. 

In  so  far  as  the  true  nature  and  propriety  of  his 
demand  depends  upon  his  own  personal  c<^;iii- 
zance  of  the  facts  in  question,  such  incorrect- 
nesses might,  in  case  of  due  attention,  or  at  least 
in  case  of  consummate  and  perfect  intelligence, 

*  Supra,  chap.  6.  Exclusion  of  parth^s. 
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on  his  part,  be  avoided.  But,  in  so  far  as  it  de- 
pends upon  the  personal  cognizance,  and  thence 
on  the  testimony,  of  an  extraneous  witness, 
the  most  consummate  wisdom  on  the  part  of 
the  suitor  would  not  suffice  to  render  the  exclu- 
sion of  them  in  any  degree  secure.  Still  les^ 
would  be  the  chance  of  their  being  avoided, 
where  the  source  of  the  necessary  evidence  is 
the  reluctant  bosom  of  the  adverse  party  in  the 
cause. 

Delivered  in  the  face  of  the  adverse  party, 
as  well  as  in  the  presence  of  the  judge^  a  mis- 
statement of  that  sort  may  receive  its  correc- 
tion the  next  instant:  mis-statements  in  any 
number  may  receive  their  correction  at  the 
same  minute:  delay,  vexation,  and  expense,, 
avoided  altogether:  nothing  of  which  a  dis- 
honest adversary  can  take  advantage,  so  as  to 
render  the  fulfilment  of  a  plaintiff's  demand 
either  distant  or  precarious. 

Let  the  discussion  be  carried  on  in  writing,* 
even  suppose  the  defendant  honest,  a  single 
mis-statement  of  this  sort  cannot  receive  its 
oorrection  till  the  length  of  time  allotted  for  the 
ciefendant  to  put  in  his  plea  is  run  out ;  a  length 
to  which  there  are  no  certain  limits.     But  tech- 
i:)ical  law  (especially  English  law),   if  it  does 
Xxot  find  a  man  dishonest,  is  almost  sure  to  make 
Him  so,  if  he  has  anything  to  gain  by  disho- 
X^esty:    under  the  tuition  of  his  professional 
^xlvisers,  he  accordingly  lies  by,  and  suffers  the 
x^is-statement  to  pass  uncorrected :  consequence 
to  the  unfortunate  author,  or  rather  utterer,  of 
the  mistake,  loss  of  the  suit ;  of  that  individual 
^uit,  at  any  rate :  liberty  or  not,  as  it  may  hap- 
pen^' to  bring  on  and  go  through  with  another^ 
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if  SO  it  be  that  he  feels  himself  rich  and  bold 
enough. 

What  is  necessary  to  justice  is,  that  commu- 
nications of  this  sort  should  respectively  be 
made :  what  is  not  necessary  is,  that  they 
should  be  committed  to  writing  before  they  are 
made. 


Section  II. — Pleadings  in  use,  their  modifications. 

Pleadings,  (understand  ready- written,  deli- 
vered in  the  form  of  writing  in  the  first  instance), 
is  the  term  employed  to  designate  any  masses  of 
discourse  delivered  in  that  form,  and  purporting 
to  contain  allegations  made  by  the  parties  on 
the  occasion  and  in  the  course  of  the  cause. 

In  English  technical  procedure,  they  are  dis- 
tinguished, according  to  the  courts  under  the 
judicature  of  which  they  are  delivered,  into 
common  law  pleadings,  and  equity  pleadings. 

In  each  court  again  they  are  distinguishable 
into  general  pleadings  and  special  pleadings. 

I.  At  common  law.  In  a  cause  of  the  class 
called  civil  causes,  {(.  e.  not  considered  as  cri- 
minal causes),  the  first  instrument  is  delivered 
on  the  plaintiff 's  side,  and  is  called  a  declaration. 

In  this  instrument,  the  nature  of  the  demand 
(/.  e.  of  the  service  demanded  at  the  hands  of  the 
judge)  is  supposed  to  be  stated ;  and,  as  sup- 
posed or  pretended,  (with  what  truth  will  pre- 
sently be  seen),  with  a  degree  of  certainty  suffi- 
cient for  the  information  of  the  defendant  and 
the  judge:  and  moreover,  the  title,  on  which  the 
demand  is  founded,  is  or  is  not  supposed  to  be 
stated  with   like  certainty ;    supposed   orj 


posed   orjj^^ 
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supposed  to  be  thus  stated,  in  here  and  there  an 
instance  it  may  perhaps  be  found  to  be  so.* 

In  return  {or  tnis,  comes  from  the  defendant's 
side,  if  any  thing,  an  instrument  called  the  plea. 
Laying  aside  demurrer^  by  which  the  demand  is 
disputed  so  far  only  as  concerns  the  ground  it 
rests  on  in  point  of  law  ;  and  setting  aside  also 
pleas  in  abatement,  commonly  having  no  other 
object  tljan  mere  delay,  and  never  having  any- 
thing to  do  with  the  demand ;  the  other  sort  of 
pleas,  pleas  in  bar  to  the  action,  are  either  gene- 
ral or  special.  A  plea  is  called  general,  when 
the  effect  given  to  it  is  the  putting  an  end  to 
the  line  of  altercation-)*  in  this  mode :  it  states  a 
point,  which  it  calls  upon  the  plaintiff  to  join  in 
submitting  to  the  decision  of  a  jury :  and  admits 
not  in  general  of  any  instrument  on  the  part  of 
the  plaintiff,  other  than  the  signification  of  his 
consent  to  do  so.  To  do  this,  is  to  bring  on 
what  is  called  the  general  issue:  to  plead  a 
plea  having  this  effect  is  called,  for  shortness, 
pleading  the  general  issue.;}: 

*  Examples.  Debt  on  contract,  bond,  demand,  recogni- 
zance, or  judgment. 

t  Corny n,  Pleader,  p.  387. 

X  General  issues  given  by  Blackstone,  but  given  only  as 
examples,  are, — not  guilty,  non  assumpsit,  nil  debet,  non 
est  factum,  nul  tort  (m  Gilbert  on  Evidence,  nul  tiel  tarf). 
His  account  would  have  been  more  instructive,  had  he  com- 
pleted the  list  of  these  general  pleas,  stating  all  along  by 
their  side  the  species  of  action  to  which  they  are  respectively 
applicable.  In  Gilbert's  book  on  evidence,  three  other  pleas 
present  themselves  in  the  character  of  candidates  at  least  for 
admission  into  the  list :  viz.  1 .  Non  assumpsit  intra  sex 
aonos,  2.  Solvit  ad  diem,  3.  Nullum  fecit  vastum:  to 
"which  may  perhaps  be  added  nul  disseisin,  put  in  opposi- 
tion to  nul  tiel  tort. — Not  guilty,  Gilbert  applies  to  three 
civil  suits,  viz.  trespass,  trover,  and  ejectment :  besides  cri- 
minal suits. 
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What,  in  all  cases,  it  purports  and  is  supposed 
to  do,  is,  to  express  in  general  terras  a  denial 
of  the  justice  of  the  plaintiff's  claim ;  at  any 
rate  in  respect  of  fact, — in  respect  of  the  whole, 
or  some  necessary  part,  of  tiie  mass  of  facts  on 
which  his  demand  is  grounded ;  and  eventually 
also  in  respect  of  law.  What  in  many  instances 
it  really  does,  (though  without  professing  to  do, 
and  perhaps  without  being  generally  considered 
as  doing),  is  the  giving  him  a  right,  at  the  trial, 
to  oppose  the  demand  by  the  proof  of  counter- 
facts  :  counterfacts,  not  only  such  as  tend  in 
disproof  of  the  facts  relied  on  by  the  plaintiff, 
but  other  facts  of  such  a  nature  that  the  law 
has  given  to  them  the  effect  of  establishing  in 
,  the  behalf  of  the  defendant  a  counter-title, 
having  the  effect  of  destroying  the  force  of  the 
plaintiff's  title,  even  should  the  facts  which 
constitute  it  be  established. 

A  special  plea, — though  in  one  respect  true  or 
false  as  it  happens,  meant  or  not  meant  to  be 
true  as  it  happens, — is  in  another  respect  con- 
stantly true  ;  and,  so  far  as  it  is  true,  the  infor- 
mation conveyed  by  it  is  material  and  useful. 

The  matter  that  might  be  true  or  false,  as 
likewise  meant  to  be  true  or  meant  to  be  false, 
as  it  happened,  was  the  matter  of  fact  asserted 
by  the  plea. 

A  ^neral  plea  is  in  every  instance  characterizable  by  a 
few  words,  which  serve  foe  the  denomination  of  it.  Pleas 
there  are  in  abundance,  which,  though  special,  are  characteri- 
zable  still  more  strictly,  viz.  each  of  them  by  a  single  word  : 
some  of  them  much  more  frequent  in  their  application,  and 
*n  that  respect  more  general,  than  several  of  those  general 
tnes.  The  only  distinction  therefore  seems  to  be,  the  effect 
given  or  not  given  to  the  two  sorts  of  pleas  respecliTely,  as 
above. 
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Of  the  information  conveyed  by  it,  that 
which  was  constantly  true,  was,  in  every  case, 
neither  more  nor  less  than  this :  viz.  that  the 
matter  of  fact  therein  asserted  was  the  matter  of 
fact  which  the  party,  if  he  attempted  to  prove 
anything,  intended  to  attempt  to  prove.  It 
might  happen,  that,  knowing  it  to  be  false  and 
incapable  of  being  proved,  he  did  not,  on  deli- 
vering it,  intend  to  attempt  proving  that  or  any 
thing  else :  delay  beine  the  only  purpose  of 
his  delivering  it.  But,  if  he  intended  to  attempt 
proving  anydiing,  that  and  nothing  else  is  what 
he  (that  is  his  lawyer)  must  have  intended  to 
attempt  to  prove.  Why?  Because,  by  the 
established,  and  in  this  instance  proper,  practice, 
that  and  that  alone  is  what  at  the  trial  he  would 
be  allowed  to  prove. 

As  to  the  general  plea,  that  which  brings  on 
the  general  issue,  it  conveys  no  information  at  all : 
it  conveys  in  no  instance  any  more  information 
of  the  ground  or  title  on  which  the  defendant 
means  to  rest  his  defence,  than  in  most  instances 
the  declaration  does  of  the  ground  or  title  on 
which  the  plaintiff  means  to  rest  his  demand. 
Thus  stands  the  matter  in  regard  to  written 
pleadings.  General  pleading  conveys  no  infor- 
mation, -  but  there  is  an  end  to  it :  if  any  infor- 
mation is  conveyed  by  pleading,  it  is  by  special 
pleading,  but  there  is  no  end  to  it. 

Compare  this  with  the  result  of  the  meeting 
of  the  parties  in  the  presence  of  the  judge. 
Whatever  information  can  be  requisite,  either  to 
the  parties  or  to  the  judge,  may  be  obtained  by 
it,  and  obtained  at  once. 

II.  In  equity  procedure,  the  first  instrument 
delivered,  and  which  of  course  is  delivered  by 
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th6  plaintiff,  is  called  the  bilL     It  corresponds 
to  the  declaration  at  common  law. 

What  the  declaration  pretends,  or  is  pretended, 
to  do,  the  bill  really  does :  it  states  both  demand 
and  title.  The  declaration  conveys  its  no- 
instruction  in  a  discourse,  the  length  of  which, 
though  too  great  by  the  whole  amount,  is,  in 
comparison  of  that  of  a  bill,  for  the  most  part 
moderate.  To  the  length  of  a  bill  there  are  no 
l)ounds. 

What  it  calls  for,  is,  an  answer.  What  it 
produces,  (not  to  speak  of  demurrers,  as  above) 
is  most  frequently  an  answer,  not  very  unfre- 
quently  a  plea :  the  answer,  upon  oath ;  the 
plea,  not  upon  oath. 

The  plea  is,  in  every  instance,  of  the  nature  of 
the  special  plea  above  described  in  regard  to 
pleadings  at  common  law. 

In  equity,  as  at  common  law,  pleadings  used 
at  one  time  to  be  drawn  into  length  by  sdterca- 
tion.  *  In  both  instances,  but  more  particularly 
in  equity,  the  length  of  the  chain  has  of  late 
years  been  more  or  less  contracted,  by  the 
opposing  pressure  of  public  indignation. 

As  to  the  range  of  the  mendacity-licence 
under  the  two  systems,  it  is  already  understood. 
In  common  law  pleadings,  it  has  no  exception : 
m  equity  pleadings,  the  instrument  call^  the 
answer  constitutes  the  only  one. 

Section  III. — Uses  of  this  device^  in  conjunction 
with  its  auxiliary  devices y .  to  Judge  and  Co. 

In  practice,  the  profit  produced  to  the  part- 
nership by  the  system  of  pleading,  conducted  as 
we  see  it,  is  a  very  complex  mass :  including 
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in  its  composition  the  accumulated  benefits 
produced  by  the  four  principal  articles  in  the 
already  enumerated  list :  1 .  Blind  fixation  of 
times  for  operations;  2.  Long  intervals  betweeH 
sitting  and  sitting;  3.  Principle  of  nullification; 
4.  Mendacity-licence:  without  reckoning  the 
master-device^  exclusion  of  parties  from  the 
judge's  presence^  and  other  devices,  the  benefit 
of  which^  how  considerable  soever  in  itself^ 
is,  in  the  character  of  an  auxiliary  to  the  device 
here  in  question,  less  considerable,  or  less  con- 
spicuous. 

That  the  nature  and  utility  of  so  rich  a  com« 
pound  may  be  the  more  clearly  understood,  let 
us  endeavour  to  bring  to  light  the  separate  virtue 
of  each  element  taken  by  itself:  what  each  has 
contributed  to  the  common  ends. 

Taking  this  element  for  the  basis,  let  us  first 
observe  its  virtues  when  pure ;  and  then,  con- 
ceiving the  several  others  as  if  necessarily  added 
one  after  another  (not  that  in  fact  they  were  so), 
observe  what  additions  it  stands  indebted  for  to 
the  separate  virtues  of  the  several  other  ele* 
^nents  so  intimately  and  happily  combined  with 
it. 

1.  Had  it  stood  by  itself,  the  sources  of  the 
^toiischiefs  produced  by  it  to  suitorS;^  and  thence  of 
%he  advantages  to  the  man  of  law,  would  have 
l)een  confined  to  these,  viz.  1 .  employment  of 
Apvriting  in  cases  where  it  was  improper,  as 
^eing  either  useless,  or  preponderantly  expen« 
^ve  :  2.  accumulation  of  surplusage. 

2.  From^  the  blind  fixation  of  times  for  judi^ 
^^ial  operations ;  from  this  device  alone,  added  to 
*Iiat  of  unnecessary  and  excessive  scribbling, 
^^aight  have  been  derived  a  further  advantage. 
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besides  the  advantages  already  spoken  of  as 
drawn  from  this  same  device.  The  suit  being 
brought  to  a  premature  and  fruitless  end  by  the 
breach  of  this  or  that  blind  appointment,  the 
use  of  the  pleadings  delivered  in  the  course  of 
that  suit  might  have  been  deemed  to  have  ter- 
minated along  with  it :  consequence,  if  another 
suit,  then  a  fresh  series  of  pleadings :  useful 
or  useless,  with  or  without  surplusage,  quantity 
of  writing  doubled. 

3.  Another  addition  is  made  to  the  virtues  of 
the  compound,  by  the  application  of  the  prin- 
ciple of  nullification.  In  regard  to  instruments, 
the  principle  of  nullification  renders  much  the 
same  sort  of  service,  as  is  rendered  by  the  blind 
fixation  of  times,  in  regard  to  operations.  In 
both  instances,  the  object  was  to  make  a  pre- 
tence for  causing  to  be  done  over  again,  business 
that  had  been  done  already.  For  this  profitable 
reiteration,  the  non -performance  of  this  or  that 
operation  at  a  given  time  formed  one  pretence, 
the  supposed  incongruity  of  this  or  that  instru- 
ment formed  another  pretence. 

4.  Let  us  next  observe  the  additional  advan- 
tage derived  from  the  excessive  length  of  interval 
between  sitting  and  sitting.  The  preceding 
device  furnishing  means,  this  furnishes  motives. 

Suppose  the  sittings  from  day  to  day,  and 
offices  as  well  as  courts  open  alike  at  all  times, 
the  operation  omitted  one  day  might  be  per- 
formed the  next:  the  instrument  pronounced 
incompetent  one  day,  might  be  amended  or 
replaced  the  next. 

this  mode,  the  interest  of  Judge  and  Co. 
would  indeed  have  been  served  well  enough; 
but,  both  parties  being  materially  vexed  J    ' 
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pills^ed,  neither  of  them  very  materially  served. 
Judge  and  Co.  would  have  found  them  both 
complaining,  neither  joining  with  them  to  de- 
liver the  other  into  their  hands.  Means  for 
plaguing  the  adversary  would  not  have  been 
wanting ;  but  motives  would  have  been  inade 
quate. 

Interpose  the  length  of  interval,  institute  terms 
and  circuits,  manufacture   inevitable  delay, — 
in  proportion  to  the  length  of  it,  the  account  of 
encouragement  swells :    the  value  of  the  delay 
rises  in  the  joint  ratio  of  the  weight  of  the 
burthen  from  which  a  man  is  respited  (or  per- 
haps liberated),  and  the  length  of  the  respite  : 
to  the  dishonest  debtor,  to  the  dishonest  usurper 
of  another  man's  right,   to  the  malefactor  in 
every  stage  of  guilt,  the  commodity .  offered 
becomes  more  and  more  valuable,  in  proportion 
to  the  magnitude  of  the  debt  due,  the  value  of 
the    right    usurped,    and    (in   so   far  as   any 
proportion  between  delinquency  and  punish- 
ment is  maintained)  the  mischievousness  of  the 
crime. 

Without  this  device,  the  partnership  would 
have  stood  alone,  with  the  whole  world  against 
them :  with  all  their  power,  they  might  have 
found  an  united   people  too  many  for  them. 
-Availing  themselves  of  this  device,  and  availing 
themselves  of  it  to  the  extent  we  see  and  feel, 
they  made  a  division  among  their  adversaries, 
*hey  made  a  coalition  with  one  half  of  them : 
^u  every  dishonest  debtor,  in  every  usurper  of 
^i^other's  right,  in  every  malefactor,  in   every 
^vil  doer,  they  behold  an  eager  customer,  a  pur- 
chaser, an  accomplice. 

5.  The  mendacity-licence  may  close,  as  it 
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served  to  crown^  the  list.     It  contributed  to  the 
common  end  in  two  perfectly  distinct  ways : — 
I .  To  the  dishonest  defendant  it  was  of  use, 
by  affording  an  additional  source  of  delay.    The 
fund  of  true  allegation  has  narrow  limits :  the 
fund  of  false  allegation  is  inextinguishable.    Let 
the  length  of  time  gained  by  an  allegation  on 
the  defendant's  side  be  ever  so  great,  say  six 
months ;  without  the  benefit  of  the  mendacibr- 
licence,  the  advantage  thus  obtainable  would  be 
but  inconsiderable.    In  multitudes  of  the  causes 
that  now  take  place,  the  demand  is  of  a  debt, 
and  the  debt  justly  due.     But  (the  debt  being 
by  the  supposition  due),  on  the  part  of  the  de- 
fendant, the  case  admits  not  of  any  allegation 
that  shall  be  at  the  same  time  pertinent  and 
true.    Here  is  delay  enough,  if  it  could  find 
customers,  but  nobody  is  in  a  condition  to  buy 
it :  the  oath,  with  its  eventual  punishment,  the 
oath  and  the  scrutiny,  form  a  bar,  which  (a  few 
rash  adventurers  excepted)  excludes  all  nMldJide 
customers.     Remove  the  bar,  and  you  have  as 
many  customers,  as  you  can  find  or  make  disho- 
nest debtors. 

From  the  defendant's  side,  let  us  turn  to  the 
plaintiff's.  One  of  two  clasiffes  of  dishonest 
plaintiffs  owes  its  existence  to  this  device. 

There  stands  one  man,  who,  having  a  right, 
(say  to  a  sum  of  money  due),  and  being  of  course 
conscious  of  that  right,  is  led  by  anger,  or  some 
project  of  advantage,  to  convert  that  right  into 
an  instrument  of  oppression.  Men  of  this  de- 
scription have  no  need  of  the  mendacity-licence. 
The  vexation  and  expense  produced  by  the  other 
devices  furnish  him  with  the  means. 

But  men  thus  circumstanced  are  in  compa- 
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nson  but  few.  Establish  the  mendacity- 
licence,  remove  the  bar  set  up  by  the  obligation 
to  speak  truth,  their  number  is  without 
bounds. 

The  demon,  by  I  forget  what  father  of  the 
church,  was  styled  the  ape  of  the  Almighty. 
Conceive  him  in  the  character  of  the  unright- 
eous judge,  (that  is,  under  the  fee-gathering 
and  technical  system,  of  any  judge),  with  the 
mendacity-licence  in  one  hand,  and  the  other 
open  to  receive  the  fees,  addressing  himself  to 
rogues  of  all  classes  by  two  different  invi- 
tations : — 

**Came  unto  me,  all  ye  that  are  heavy  laden:'' 
down  with  your  money,  out  with  your  lies,  and 
I  will  give  you  rest, — rest,  perad venture  for  ever: 
rest  for  many  and  many  a  day,  at  any  rate. 
Such  is  his  address  to  dishonest  debtors. 

Come  unto  me,  all  ye  who,  seeing  adversaries 
in  your  way,  see  them  unable  to  defend  them- 
selves :  come  ye  unto  me,  ye  have  no  need  of 
right,  so  ye  bring  lies  and  money :  your  money 
is  my  reward,  your  lies  are  my  pretence.  I  will 
deliver  your  adversaries  into  your  hand :  num- 
bering (adds  the  commentator)  among  your 
adversaries,  all  whose  enemy  you  are,  whether 
they  are  or  are  not  your  enemies.  Such  is  his 
address  to  all  such  who  may  be  engaged  to 
tread  in  the  paths  of  iniquity  and  oppression 
in  the  character  of  plaintiffs ;  plaintiffs,  without 
being  creditors. 
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Section  IV. — Pretended  me  of  this  device, — 
certainty. 

In  the  regular  form  of  technical  procedure, 
written  pleadings  are  constantly  required. 

We  have  seen  the  information,  which,  under 
natural  procedure,  is  given ;  given  by  the 
judicial  meeting,  given  of  course,  and  without 
professing  it.  Of  tliis  body  of  information,  a 
small  part  only  can  by  technical  procedure  be 
so  much  as  professed  to  be  given ;  and  whatso- 
ever professions  of  this  kind  are  made,  are 
false. 

With  regard  to  the  nature  of  the  service 
demanded,  and  the  ground  of  the  demand,  it 
would  be  too  much  to  say  that  no  true  informa- 
tion is  ever  given  in  any  of  the  instruments 
comprised  under  the  name  of  pleadings.  False- 
hood thus  universal  would  not  have  been 
necessary,  nor  so  much  as  in  a  superior  degree 
subservient,  to  the  purpose.  What  was  suf- 
6cient  was,  that,  along  with  the  matter  which, 
had  it  stood  alone,  would  as  far  as  it  went  have 
been  instructive,  so  large  a  dose  of  falsehood 
was  everywhere  mixed,  as  was  sufficient  to 
destroy  all  confidence,  all  capacity  of  instruc- 
tion, in  such  part  of  the  mass  as  was  true. 

Certain  Jews,  travelling  towards  a  sea-port, 
met  with  a  Christian,  and  asked  him  the  way 
to  it.  He  pointed  along  the  shore,  to  a  path, 
which  he  knew  would  soon  be  covered  by  the 
tide:  they  struck  into  it,  and  were  drowned. 
To  the  Christianity  of  lord  Coke,  by  whom  the 
stratagem  is  reported,  it  affords  matter  of  exul- 
tation. "  Thus  perished,"  says  he,  "  these 
infidel  Jews." 
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This  Stratagem  may  be  received,  if  not  as  the 
model,  at  any  rate  as  an  emblem,  of  the  policy 
pursued  in  the  adjustment  of  the  principles  of 
pleading.  Misconception  is  worse  than  no 
conception :  false  information  is  worse  than 
none.  Had  the  communicative  Christian  held 
his  peace,  the  infidels  might  have  escaped. 
When.from  a  source  from  which  he  had  expected 
information,  a  man  finds  none,  the  effect  of  his 
disappointment  is  only  to  put  him  upon  the  look 
out  for  another ;  false  information,  when  acted 
upon,  cuts  a  man  off'  from  true,  and  makes 
error  sure. 

The  first  object,  therefore,  was  to  produce 
misconception ;  misconception,  and  certain  error 
in  consequence.  Unfortunately,  the  advantage 
derivable  from  this  policy  has  its  bounds. 
Information  recognized  to  be  false,  becomes 
tantamount  to  ruin.  The  first  gang  of  the 
infidels  were  drowned  ;  but  liad  a  second  been 
^within  sight,  the  stratagem  would  not  have 
succeeded  upon  the  second. 

In  pleadings,  ca-lainty  is  a  qualification 
exacted  with  the  utmost  rigour.  Certainty,  a 
Jnon-lawyer  would  say  to  himself,  includes 
truth.  No  such  thing.  By  ca-tainty,  though 
they  have  never  said  as  much,  they  mean  pre- 
<yision :  precision,  and  nothing  more.  Precision 
is  a  quality  which  it  is  just  as  easy  to  give  to 
falsehood  as  to  truth  ;  accordingly,  so  it  be  but 
X>recise,  what  is  notoriously  false  is  just  as 
g-ood  as  if  it  were  true. 

Precision  and  assuredness  being  two  qualities 
■Which,  consistently  with  truth,  it  is  scarcely  in 
the  power  of  the  plaintiff  to  give  to  the  allega- 
tion by  which,  in  the  first  instance,  he  states 
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the  nature  and  ground  of  his  application  to  the 
judge;  the  rational  and  obvious  course  is,  to 
permit  it  in  the  first  instance  to  be  worded  with 
that  degree  of  generality  and  indecision,  which 
cannot  but  accompany  the  conception  enter- 
tained of  it  by  the  plaintiff  in  the  interior  of  his 
mind.  * 


*  At  the  hands  of  another  individna],  and,  in  his  default, 
at  the  hands  of  the  judge,  a  man  may  have  a  right  to  a 
service,  to  a  service  of  any  degree  of  importance, — and  yet 
in  the  first  instance,  antecedently  to  an  explanation,  (to  an 
explanation  which  cannot  take  place  without  a  meeting  of 
the  parties  in  the  presence  of  the  judge),  not  a  single  cir- 
cumstance may  he  capable  of  being  averred  with  precision, 
consistently  with  truth : — not  the  quality  and  quantity  of 
the  service,  the  time  at  which  it  became  due,  the  place  at 
which  it  should  have  been  rendered,  the  title  on  which  the 
right  to  it  is  grounded,  (includine  the  numerous  list  of 
collative  events,  one  or  other  of  which  must  be  affirmed,  and 
of  ablative  events,  all  of  which  must  be  negatived,  with  all 
their  several  circumstances  of  time,  place,  and  individual 
things  and  persons  concerned) :  no,  nor  so  much  as,  among 
two  or  more  persons,  the  individual  by  whom,  or  at  the 
charee  of  whom,  the  service  (payment  of  money,  suppose) 
should  have  been  rendered.  All  depends  upon  information, 
which,  by  the  assistance  of  the  judge,  may  or  may  not  be 
obtainable,  but  which,  without  that  assistance,  (that  is  to 
saj,  at  the  commencement  of  the  suit),  is  plainly  unob- 
tainable. 

In  any  of  these  cases,  (cases  occurring  in  every  day*s  prac- 
tice), what  can  be  more  barbarous  than,  on  pain  of  loss  of 
cause,  under  a  penalty  severe  to  any  amount,  unjust  in  every 
case,  thus  to  insist  upon  precision,  when,  consistently  with 
truth,  precision  is  impossible  ? 

Suppose  the  parties,  one  plaintiff,  and  one  defendant,  met 
to^etner  in  the  presence  of  the  judge,  everything  ef  this  sort 
will  either  be  cleared  up,  cleared  up  at  once,  or  put  in  the 
best  train  for  being  so. 

Suppose,  besides  the  plaintiff,  two  individuals,  of  whom  it 
is  as  yet  uncertain  on  which  the  burthen  ought  to  rest :  let 
both  of  them  be  present  at  the  meeting,  this  point,  it  will  fre* 
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This  course  was  too  simple  for  the  founders 
of  English  jurisprudence.  Certainty  (meaning, 
as  before,  precision),  certainty,  it  had  occurred 
to  them,  was  a  very  desirable  property ;  as  on 
all  other  occasions,  so,  in  particular,  on  the 
occasion  of  all  allegations  and  communications 
made  for  the  purposes  of  justice.  Certainty 
therefore,  nothing  short  of  certainty,  was  what 
on  this  occasion  they  were  determined  to  have. 
But  the  allegation  you  insist  upon  cannot  at  the 
same  time  be  thus  certain,  and  be  true.  Well 
then,  if  that  be  the  case,  we  won't  insist  upon 
its  being  true.  In  our  law,  in  our  morality, 
diffidence  is  unpardonable:  as  to  falsehood, 
far  from  shocking  us,  it  is  on  all  occasions  our 
delight.      Fear    nothing,    plaintiff;    falsehood 

qaently  happen,  may  be  cleared  up  on  the  spot,  and  in  con- 
sequence one  of  them  be  left  free.  He  has  had  to  make 
this  one,  perhaps  unpleasant,  visit;  at  this  price  he  is  free. 
What  is  this  compared  to  an  English  equity,  or  even  common 
law  suit?   What  a  flea-bite  is  to  a  fracture. 

Under  the  technical  system,    the  right  and  the  wrong 
defendant  being  as  yet  absolutely  undistinguishable,  the 
plaii^tiff  finds  himself  compelled  to  &x  upon  one  of  them  in  the 
dark.    At  the  end  of  the  suit,  when  the  evidence  comes  to  be 
lieard,  the  one  thus  fixed  upon  turns  out  to  be  the  wrone 
die.     Here  then,  instead  of  the  money  (supposing  it  money) 
Justly  due  to  him,  the  result  is,  the  obligation  of  paying  three, 
^our,  or  five,  score  pounds  more  than  a  great  majority  of  the 
|)eople  would  be  respectively  able  to  pay,  were  they  to  leave 
,  themselves  houseless,  naked,  and  pennyless.     In  this  con- 
dition the  plaintiff  has  to  seek  his  remedy  against  another 
defendant,  who,  if  for  this  time  he  happens  to  be  the  right 
^5ne,  may  have  gone  out  of  reach,  or  become  insolvent ;    or 
'^e  evidence  by  which,  if  taken  in  time,  the  obligation  might 
liave  been  proved  upon  him,  may  be   unobtainable.     But 
Suppose  the  plaintiff  at  this  time  successful :    will  he  obtain 
^'e-imbursement  of  the  costs  produced  by  his  innocent  and 
^tievitable  mistake  ?     Not  he  indeed. 
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shall  be  no  prejudice  to  you^  so  it  be  advanced 
with  confidence. 

To  men  who  could  decide  thus,  all  idea  of 
utility  must  have  been  altogether  out  of  sight : 
adherence  to  practice,  adherence,  and  that  of 
the  blindest  kind,  was  taken  for  the  only  rule. 
For  every  purpose  of  information,  false  informa- 
tion must  in  this  case  have  been  worse  than 
none  :  the  effect  of  it,  if  it  had  any,  could  only 
be  to  mislead.  Yet  this  falsehood  they  were 
determined  not  only  to  receive  from  the  plaintiff, 
but  to  force  him  to  give. 

Of  the  information  required  to  be  given,  and 
given  accordingly,  in  pleadings,  what  cannot  be 
said  is,  that  it  is  in  every  instance  false :  what 
may  be  said  is,  that  it  is  in  so  many  instances 
allowed  to  be  false,  that,  upon  the  whole,  it  is 
of  at  least  as  little  use  as  if  it  were  always  so. 

Not  content  with  requiring,  at  the  hands  of  a 
plaintiff,  allegations  which,  supposing  it  in  his 
power  to  render  them  correct,  might  afford  to 
the  defendant  information  capable  of  being  of 
service  to  him  for  the  guidance  of  his  defence, — 
might,  in  a  word,  (in  so  far  as  it  were  true  and 
correct),  be  useful  and  instructive ; — they  have, 
on  various  occasions,  insisted  on  a  variety  of 
allegations,  partly  false,  partly  irrelevant,  partly 
absurd  and  unmeaning,  and  which,  if  true, 
could  not  be  of  any  use.  Why  insist  upon 
them?  For  what  reason?  Because  the  in- 
sertion of  them  had  been  customary.  Viola- 
tion of  truth  is  a  thing  not  worth  avoiding: 
departure  from  custom,  from  precedent,  would 
be  intolerable. 

If  the  judicial  power  had  seconded  the  views 
of  the  legislative,  the  state  of  legislation  on  this 
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ground  would  not  have  been  thus  deplorable. 
A  time  there  w^as,  in  the  reign  of  one  of  the 
Edwards,  when  the  -legislature,  by  an  act  which 
is   still  in  force,   conveyed  to  the  respective 
courts  (or  rather  to  the  chancellor)  a  subordi- 
nate power  of  legislation  in  this  behalf.     But 
power,  legal  power,  is  one  thing ;    knowledge, 
intelligence,  which  is  intellectual  power,  (not  to 
speak  of  inclination),  is  a  very  different  thing. 
What  the  legislator  did  convey  to  them,  was 
legal  power :   what  he  knew  not  how  to  convey 
to  them,  was  inclination:    what  he  could  not 
convey  to  them,  was  adequate  intelligence :  he 
had  it  not  to  give ;  they,  if  he  had,  were  not  in 
a  condition  to  receive  it.     Had  their  stock  of 
intelligence  been  ever  so  abundant,  what  should 
have  been  their  inducement  to  employ  it  ?    The 
labour  would  have  been  their  own ;    the  benefit 
would    have    been    reaped    by    their    fellow- 
subjects  :  a  part  by  suitors ;  the  other  part,  and 
the  most  valuable,    (because  reaped  without 
expense),  by  those  whose  good  fortune  it  would 
be,  by  means  of  the  information  thus  afforded 
them,   to  escape  the   misfortune  of  becoming 
suitors.     Instead  of  pursuing  the  course  pre- 
scribed to  them,  they  took  a  course  which  was 
at  once  more  commodious  and  more  profitable. 
They  left  it  to  the  plaintiff*  to  wora  his  own 
demand ;  and  when  worded  by  him,  and  worded 
at  his  peril,  he  learnt  by  the  gain  or  loss  of  his 
cause,  whether  the  wording  of  it  was  or  was  not 
to  their  taste.      For   themselves,   they  never 
thought  anything  about  the  matter :    it  was  for 
him  to  declare,  and  at  the  peril  of  loss,  and 
perhaps   ruin,    what  those  conceptions  were, 
which,  so  far  from  having  been  declared  and 


i 


r 


I 


280  TECHNICAL  SYSTEM.  [Boos  VIII. 

made  known,  had  never  been  so  much  as 
formed. 

The  same  proposition  was  capable  of  being 
expressed  in  a  multitude  of  different  ways,  and 
perhaps  with  equal  propriety  in  any  one  of  the 
whole  number.  When  the  suitor  came  to  give 
words  to  his  claim,  what  was  the  enquiry  of 
the  judge  ?  Not  whether  the  wording  employed 
by  the  plaintiff  was  capable  of  answering  the 
purpose,  but  whether  they  were  the  exact 
words  which  he  himself  (the  judge)  would  have 
employed-  If  there  was  a  hairs  breadth  differ- 
ence, so  much  the  worse  for  the  plaintiff:  his 
cause  was  gone. 

Was  there  any  possible  means  of  safety  for 
an  unfortunate,  or  perhaps  obnoxious,  suitor? 
Oftentimes  it  has  appeared  to  me  that  there 
was  none.  The  claim  was  alike  capable  of  being 
preferred  in  either  of  two  ways  :  the  plaintiff 
pitched  upon  the  first,  the  judge  upon  the 
second  :  had  the  plaintiff  employed  the  second, 
the  judge  would  have  stamped  his  exclusive 
approbation  upon  tlie  first. 

To  the  non- professional  reader,  a  few  speci- 
mens of  what  lawyers  call  certainty  may  be 
neither  useless  nor  unacceptable. 

A  specific  thing,  (if  you  want  to  get  it  of  a 
man,  or  he  wants  to  get  it  of  you),  belongs  to 
the  class  of  moveables,  or  to  the  class  of  im- 
inoV^eables. 

The  first  instrument  by  which  any  information 
is  pretended  to  be  conveyed,  'a^  Ihe  declaration  : 
the  first  instrument  delivered  in  the  plaintiff's 
name.  Under  natural  procedure,  at  the  first 
judicial  meeting,  (be  it  a  moveable  thing,  era 
thing  immoveable,    that  is  demanded),  what  the.. 
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thing  is  that  is  demanded,  and  on  what  ground 
it  is  demanded,  would  (amongst  so  many  other 
articles  of  information  that  might  eventually 
be  of  use)  come  out  of  course,  with  every  degree 
of  certainty  that  was  at  once  requisite  and 
practicable. 

How  is  it  under  technical  procedure  ?  If  it 
is  a  horse  your  adversary  wants  of  you,  the 
action  is  called  an  action  of  trover,  and  the  decla- 
ration a  declaration  in  trover.  To  state,  and  with 
truth,  what  it  was  that  was  wanted  of  you,  viz. 
that  it  was  a  horse,  could  not  well  be  avoided : 
but  as  to  the  ground  of  the  demand,  the  state- 
ment under  this  head  must  always  indeed  be 
precise,  but  (except  in  a  case  which  scarce 
ever  happens)  it  must  as  certainly  be  false.  It 
must  be  not  only  false,  but  impertinent.  Had 
it  been  necessary  for  him  to  say  how  the  animal 
became  his,  this,  in  case  of  his  demand's  being 
unjust,  might  have  been  of  use  to  yoii.  This, 
accordingly,  is  what  he  is  excused  from  saying  : 
what  he  is  obliged  to  say  is,  how  it  came  to  be 
yours :  that  is,  in  your  possession  for  the  time  : 
(though,  if  his  demand  be  well-grounded,  you 
have  no  permanent  right  to  it).  Yon  found  the 
horse  :  this  is  what  he  would  always  be  forced 
to  say,  even  were  he  to  know  that  you  bought 
it,  or  that  he  lent  it  to  you. 

Where  a  thing  immoveable  is  the  subject  of  the 
demand,  it  is  still  worse.  Not  only  the  state- 
ment of  the  title  is  never  given,  but,  though  a 
description  of  the  subject  of  the  demand  is  al- 
ways given,  it  is  never  true.  If  it  is  one  acre 
that  a  man  wants  of  you,  his  lawyer  mentions 
twenty  acres  or  two  hundred  ;  any  number  that 
lie  pleases.  As  to  the  title,  the  place  of  instruc- 
tion is  here  again  supplied  by  falsehood  and 
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impertinencies.  A  foolish  story  is  told  about 
somebody  called  Doe,  that  was  turned  out  by 
somebody  called  Roe ;  an  imaginary  man  by 
another,  as  anybody  may  see  in  Blackstoae. 

Thereupon,  to  work  the  lawyers  go,  upon 
the  ground  of  this  superficially  silly,  funda- 
mentally wicked,  story:  justice  the  pretence, 
pillage  the  object  and  result,  mendacity  the 
means. 

Are  you  really  at  a  loss  to  know  what  it  is 
the  man  wants  of  you  ?  The  information  pre- 
tended to  be  given  by  your  adversary  being  all 
a  sham ;  if  you  want  any  real  information,  it  is 
for  you,  the  defendant,  to  apply  for  it.  Your 
lawyer  makes  a  itiolion  for  it :  so  much  more 
business :  a  cause  within  a  cause.  Here  we 
see  the  use  of  the  false  information  :  to  make 
a  man  pay  so  much  the  more  if  he  would  have 
true. 

Where  ignorance  or  doul>l  is  tlie  real  state  of 
the  mind,  assertion  of  knowledge  is  mendacity- 
Who  is  there  that  does  not  see  this?  What 
lawyer  can  avoid  seeing  it  ?  Every  degree  of 
persuasion,  short  of  that  which  is  expressed  by 
the  word  knowledge,  is  proscribed  in  pleading :  it 
would  be  want  of  certainty.  Mendacity,  there- 
fore, on  the  part  of  every  suitor  whose  degree 
of  persuasion  falls  short  of  the  highest,  is  called 
for  and  compelled.  Moral  vice  is  made  into  a 
legal  duty  :  and  a  duty  for  the  breach  of  which 
there  is  no  pardon. 

Wherever  a  man  speaks  in  the  disjunctive,  a 
sort  of  doubt  is  confessed  :  which  is  a  sort  of 
ignorance.  Accordingly,  the  disjunctive  con- 
junction or  is  proscribed  in  pleading.  The  word 
and  is  exacted  instead  of  it.  Why?  Because 
and  is  always  certain,  though  it  be  always  false. 
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Half  a  dozen,  or  thereabouts,  is  the  number 
of  different  titles,  upon  one  or  other  of  which,  or 
perhaps  sometimes  two  or  more  at  a  time,  a 
demand  of  money  due  is  most  frequently  apt  to 
be  grounded :  work  and  labour  done,  goods  sold 
and  delivered,  money  lent  without  security, 
money  lent  on  note  of  hand,  and  so  forth.  You 
sold  the  defendant  a  horse  for  20/.  and  he  gave 
you  his  note  of  hand  for  it.  It  is  matter  of 
doubt  to  you,  which  fact  you  may  be  best  able 
to  prove :  the  sale  of  the  horse,  or  his  signature 
of  the  note.  At  the  suggestion  of  truth  and 
common  sense,  would  you  say  that  the  man 
owes  you  20/.  viz.  either  upon  the  score  of 
the  sale,  or  upon  the  score  ot  the  note  ?  You 
would  lose  your  money.  What  they  make  you 
do  is,  to  demand  two  debts  of  20/.  each  :  one 
due  upon  the  sale,  the  other  upon  the  note. 

In  the  case  just  put,  these  two  demands 
might  serve.  But  the  practice  is,  where  one 
debt  is  due,  to  claim  half  a  dozen  or  more,  as 
above ;  each  to  the  same  amount ;  each  with  a 
separate  count  (that  is  the  word)  to  claim  it. 
The  morQ  counts,  the  more  writing :  the  more 
writing,  the  more  fees. 

Whatever  be  the  demand,  in  general  a  decla- 
ration contains  divers  counts  :  stories,  of  which 
one  may  perhaps  be  true,  most  commonly  all 
but  one  false. 

Thereupon,  at  the  trial,  the  jury  being  agreed, 
and  ready  to  give  their  verdict  for  you  the 
plaintiff, — doubts  upon  doubts,  on  which  of  all 
these  counts  to  take  it :  the  jury,  who  know 
nothing  about  counts,  waiting  in  gaping  admi- 
ration to  know  what  decision,  which  is  not  theirs, 
shall  be  given  to  the  world  for  theirs.     Take 
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your  verdict  on  a  wrong  count,  yoii  lose  it : 
saving  always  the  privilege  of  taking  your 
chance  (at  the  twelvemonth's  end)  for  another 
such  verdict,  which  may  again  be  on  a  wrong 
count :   and  so  toties  qtiotks. 

Under  natural  procedure,  at  the  first  judicial 
meeting,— in  a  court  of  conscience  for  example, 
(for  parliament,  whensoever  it  shall  be  its  plea- 
sure, knows  where  conscience  is  to  be  found), — all 
this  would  have  been  settled  at  once,  and  upon 
the  best  evidence. 

Such  being  the  case  with  the  most  common 
sorts  of  demand  that  could  be  found, — suits 
individually  counted,  in  perhaps  nineteen  out  of 
twenty,— to  pursue  the  enquiry  through  the  list 
of  the  less  common  ones,  would  he  as  useless 
as  it  would  be  endless.  Such  the  information 
destined  for  the  suitors  :  such  the  pretended, 
and  not  intended,  use  to  the  suitors ;  such  the 
real  and  intended  use,  to  the  judges  and  tbeir 
partners. 

All  this  lies  open  to  every  eye  that  caa| 
endure  to  look  upon  it :  all  this,  though  in 
Blackstone's  colouring,  is  pourtrayed  even  by 
Blackstone.  Such  is  the  ground  on  which  he 
build  sthe  claim  of  his  firm  to  the  veneration 
and  gratitude  of  mankind  ! 

All  this  for  ever  before  our  eyes,  pleadings 
coming  in  question,  judges  talk  of  certainty. 
To  all  this  certainty,  know  they,  or  know  they 
not,  the  non-necessity  of  truth  ?  If  yes,  what 
dishonesty  !  if  no,  what  ignorance  ! 

Pretended  study, — to  prevent  surprises:  that, 
at  the  trial,  both  parties  may  come  prepared. 
Real  study,^to  produce  surprises:  that,  some- 
times by  the  production  of  the  surprise,   some- 
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times  by  the  apprehension  of  it,  business  may 
be  made. 

By  the  judicial  meeting,  surprise  would  really 
be  prevented  :  everything  that  was  ever  called 
surprise.  Who,  except  by  shutting  his  eyes, 
or  turning  them  aside,  can  avoid  seeing  it  ? 

Lawyer.  The  pleadings  giving,  according  to 
you,  no  information,  or  worse  than  none,  how  is 
it  that  surprises  are  not  perpetual  ?  How  is  it 
that  parties  ever  come  prepared  ? 

Non-Lawyer.  I  did  not  say  that  no  informa- 
tion is  ever  to  be  got  from  your  pleadings ;  such 
consistency,  I  have  observed  already,  would  be 
of  no  use  to  you,  but  the  contrary.  What  I 
mean  to  say  is,  that  in  general  it  is  not  from 
that  source  that  the  information  a  man  stands 
in  need  of  for  the  support  of  a  just  cause,  is 
obtained.  Whence  then  is  it  obtained  ?  From 
the  previous  transactions  between  the  parties. 
The  case  is  comparatively  rare,  in  which,  before 
the  suit  begins,  the  defendant  is  not  pretty  well 
informed  what  it  is  the  plaintiff  wants  of  him, 
and  on  what  grounds  it  is  that  he  demands  it : 
so,  on  the  other  hand,  the  plaintiff,  on  what 
grounds  (if  on  any)  the  defendant  means  to 
dispute  it. 

But,  where  information  is  by  either  party 
really  wanted,  generally  speaking,  he  has  this 
alternative  :  either  he  applies  for  it  by  motion, 
(a  cause  within  a  cause),  getting  it,  or  not 
getting  it ;  or  he  does  without  it  as  well  as 
he  can.* 

*  So  atterly  unfit  is  the  initial  document  called  the  decla- 
ration, in  the  opinion  of  judges  themselves,  for  any  such 
purpose  as  that  of  informing  the  defendant  what  claim  it  is 
that  18  made  upon  him, — that  a  practice  has  grown  up  of 
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Laivyer.  You  will  admit,  at  any  rate,  that 
information  is  aft'orded,  as  often  as  the  pleading 
goes  to  the  length  of  special  pleading, 

Non-Lawyer.  Agreed  :  you  on  your  part  will 
have  the  goodness  to  admit  four  things  :  I.  That 
the  information  so  given,  being  given  under  the 
mendacity-licence,  need  never  have  a  syllable  of 
truth  in  it :  2.  That  the  more  there  is  of  it,  the 
more  business :  3.  That,  where  there  does 
happen  to  be  any  truth  in  it,  the  effect  of  it  is 
liable  to  be  destroyed  by  nullities,  against 
which  no  human  prudence  is  sufficient  to 
secure  it :  4.  And  that,  at  the  end  of  twelve,  or 
fifteen,  or  twenty,  months,  it  is  not  in  the  power 
of  your  special  pleading,  be  the  chain  of  it  ever 
so  long,  to  give  half  the  information  (meaning 
true  and  useful  information)  that,  at  the  first 
judicial  meeting,  would  be  given  in  as  many 
minutes. 

compelling  the  pUintifi*  to  give  id,  together  with  the  declara- 
tion, another  document,  called  a  bill  of  paiticulara,  which 
shall  reallij  specify,  what  the  declaration  pretends  to  specify, 
the  nature  of  the  demand.  According  to  the  jud^s,  then, 
who  have  introduced  this  practice,  the  declaration  is  waste 
paper:  utterly  useless  with  reference  to  the  purpose  for 
what  it  is  pretended  to  be  meant :  productive  only  of  a  mass 
of  expense  to  the  defendant.  The  bill  of  particulars  really 
giving  the  information,  all  the  information  that  is  wanted ; 
the  question,  why  the  declaration  is  not  abolished,  is  a  qitrs- 
tion  for  those  who  are  capable  of  penetrating  the  mysteries 
of  the  judicial  conscience.     Editor. 
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CHAPTER  XVIL 


TWELFTH    DEVICE PRINCIPLE   OF  JARGON,    OR 

JARGONIZATION. 

The  object  and  use  of  language  (meaning 
ordinary  language),  is  to  convey  information: 
information  >vhich,  in  some  way  or  other,  shall 
be  of  use  :  for  which  purpose,  (except  in  here 
and  there  a  case,  too  extraordinary  to  present 
on  this  occasion  a  claim  to  notice),  it  must  be 
true. 

The  object  and  use  of  lawyers'  language  is 
twofold:  partly  to  prevent  information  from 
being  conveyed  to  certain  descriptions  of  per- 
sons; partly  to  cause  such  information  to  be 
conveyed  to  them  as  shall  be  false,  or  at  any 
rate  fallacious :  to  secure  habitual  ignorance,  or 
produce  occasional  misconception. 

Misconception,  as  will  be  seen,  is  on  those 
occasions  a  sort  of  improvement  upon  ignorance : 
all  the  purposes  of  ignorance  are  served  by  it, 
but  in  a  more  exquisite  degree.  Particular 
misconception  is  the  occasional  result  of  general 
and  habitual  ignorance.  Its  tendency  is  to  rivet 
the  chains  with  which  the  public  mind  has  been 
loaded  by  ignorance. 

All  those  peculiarities  whereby  the  language 
made  or .  employed  by  lawyers  is  conducive  to 
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this  effect,  may  be  comprehended  uuder  the 
general  name  of  jargon  :  law-jargon. 

Various  are  the  shapes  in  which  jargon  is 
capable  of  making  its  appearance: — 1.  Foreign 
language,  dead  or  living;  2.  Obsolete  language: 
3.  Technical  language  undefined:  4,  Nonsense: 
5.  Fiction :  6.  Ordinary  language  perverted. 
None  but  what  may  be  made  subservient  to 
the  general  end  :  one  or  another,  this  or  that  one 
of  them,  is  to  be  employed,  as  occasion  serves  : 
but,  that  the  use  of  them  is  not  altogether 
indifferent,  will  be  seen  as  we  advance. 

Each  has  its  use:  each  was  to  be  made  the 
most  of,  as  occasion  served.  Each  has  its  use  ; 
some  more  than  others,  a.s  will  be  seen.  Any- 
thing will  serve,  so  it  be  repugnant  in  any  way 
to  the  ends  of  language. 

A  lot  of  jargon  may  consist  either  of  proposi- 
tions, one  or  more,  or  of  a  single  term.  In  less 
compass  than  that  of  a  proposition,  neither  truth 
nor  falsehood,  wisdom  nor  folly,  sense  nor  non- 
sense, can  be  conveyed.  But  there  are  single 
terms  (such  is  their  force  and  virtue)  that  are 
sufficient,  any  one  of  them  of  itself,  to  infuse 
the  qualities  of  darkness  or  nonsense  into  this 
or  that  proposition,  or  into  almost  any  proposi- 
tion of  which  they  make  a  part.  Such  are  the 
terms  felonj/ ,  larceny,  corruption  of  blood,  attaint, 
common  bail  (meaning  no  bail  at  all) ;  vi  et  armis, 
force  and  arms,  (applied  to  forgery,  &c). 

Law  being  the  subject,  whatever  tends  to 
keep  men  in  ignorance,  is  of  use  to  lawyers : 
but  the  beneficial  effects  of  the  ignorance  assume 
a  somewhat  different  complexion,  according  to 
the  description  of  the  person  in  whom  the 
endowment  is  considered  as  being  liable  to 
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reside : — 1.  The  people  at  large  in  the  quality  of 
suitors:  2.  The  legislator :  or  3.  Men  of  law 
themselves. 

I.  On  the  part  of  the  people  at  large,  it 
make§  business,  in  three  ways : — 

1.  From  ignorance  of  the  law  in  criminali^ 
comes  delinquency;  from  delinquency,  pro- 
secution. 

2.  In  non-criminaliy  if  a  man,  being  ignorant, 
is  conscious  of  bis  being  so,  and  knows  not  how 
to  act  with  safety,  he  applies  to  lawyers.  Hence 
comes  an  appropriate  branch  of  made  business, 
the  trade  of  the  law-adviser  or  opinionist :  the 
opinion  trade.  If,  being  ignorant,  he  fancies 
himself  sufficiently  knowing,  not  being  aware 
of  the  traps  that  have  been  laid  for  him,  so 
much  the  better.  He  then  leaves  something 
undone  which  he  ought  to  have  done,  or 
does  something  which  he  ought  not  to  have 
done:  and  litigation,  with  loss,  or  danger  ot 
loss  of  right,  or  of  falling  under  some  burthen- 
some  obligation,  is  the  consequence.  Business 
in  the  mt^v  of  assistance,  previous  business  in 
the  way  of  advice. 

3.  From  ignorance  in  respect  of  the  adjective 
branch  of  the  law,  the  law  of  procedure,  {in 
crimnaliy  and  more  especially  in  non-criminali), 
comes  the  necessity  of  having  recourse  to  the 
lawyers,  in  unlimited  numbers,  in  the  character 
of  assistants,  or  (what  is  much  better)  of  substi- 
tutes. Business  in  the  way  of  assistance,  with 
ditto  in  the  way  -of  advice,  step  after  step,  at 
as  many  steps  as  possible. 

Making  business  is  not  enough,  without 
securing    against   diminution   the  quantity  of 
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business,   that  is,  the  mass  of  proBt  habitually 
made. 

In  proportion  as  business  is  made,  the  people 
suffer:  in  proportion  as  the  worms  multiply 
and  fatten,  the  patient  faints.  Did  the-jftople 
know  that  the  sufferings  they  experience  at  the 
hands  of  the  judge  and  his  confederates  are  in 
so  Jarge  a  proportion  factitious,  they  would  b»  i 
apt  to  cry  out ;  their  outcries  would  be  trouble- 
some, and  might  lead  to  rehef. 

Against  this  danger,  the  use  of  jargon  is  con- 
siderable. It  impresses  them  with  awe :  it 
forms  a  species  of  the  sublime.  Omne  ignotum 
pro  mngnificoeat.  Viewed  through  this  medium, 
every  object  assumes  such  shapes  and  colours 
as  could  be  wished.  Factitious  vexation, 
expense,  and  delay,  become  natural  and  inevi- 
table :  nonsense  becomes  science,  fraud  and 
extortion,  purity :  their  tormentors  and  pluii'^ 
derers  become  their  kind  protectors  and  best' 
friends. 

It  is  not  by  its  quality  alone,  that  jargon 
lends  its  service  to  the  advancement  of  the 
common  cause ;  by  the  very  quantity  of  it,  it 
renders  at  least  equal  service.  Judicial  formu- 
lary, conveyance,  whatever  be  the  nature  of  the 
instrument,  care  has  been  taken  that  each 
particle  of  sense  shall  be  drowned  in  a  deluge 
of  words.  By  the  quantity  of  profit,  the  par- 
ticular purpose  of  the  individual  lawyer,  on 
each    individual   occasion,    is  served;*    by  the 

*  Marriage  seltlemcnl : — properly  to  be  settled,  twenty-eight 
ihaugand  pounds;  cosis  of  settlement,  two  thousand  seven 
hundred  pounda.  I  have  this  from  a  conFeyancer  of  the 
first  emlaence,  himself  concerned  in  It.  i 
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contribution  made  to  th^  immensity  and  incom- 
prehensibility of  the  chaos  of  which  it  forms  a 
part,  the  interests  of  the  whole  partnership 
receive  a  lasting  benefit. 

It  is  in  the  demesne  of  jurisprudential  law, 
that  the  service  rendered  by  jargon,  in  virtue  <rf 
its  quantity,  is  rendered  in  the  most  transcend- 
ant  d^;ree.     Where  statutory  law  would  create 
certainty  by  a  word,  jurisprudential,  with  its 
argumentations,  gives  uncertainty  in  a  volume. 
Bat  even  in  the  composition  of  statute  law, 
the  treacherous  assistance  of  the  professional 
lawyer  has,   by  a  disastrous  necessity,  been 
forced  upon  the  legislator.  Words  being  heaped 
together  at  so  much  a  dozen,  the  consequence 
is  alike  necessary  and  obvious.     In  this  case 
too,  lest  the  virtues  of  tautology  and  surplusage 
should  not  be  sufficient,  the  aid  of  disoroer,  and 
a  religious  exclusion  of  those  helps  to  elucida- 
tion with  which  no  other  species  of  composition 
is  unprovided,  has  been  called  in  and  carefully 
preserved.     The  details  of  this  policy  would 
diverge  top  far  from  the  present  purpose.* 

II.  On  the  part  of  the  legislator,  the  service 
rendered  by  jargon  to  the  partnership  admits 
^Df  some  diversifications :  though  all  resolvable 
into  this, .  viz.  either  addmg  to  the  quantity 
c^f  bu^ess  (f .  e.  to  the  mass  of  profit  extracti- 
^le  from  the  mass  of  business),  or  protecting 

*  The  style  of  the  British  statutes  is  a  disgrace  to  the 
5^ation  in  the  eyes  of  Europe.  Opening  a  book  of  these  laws 
^  ti  oD^'band,  open  a  book  of  French,  of  Austrian,  of  Prussian 
Statute  law  in  the  other  :  without  understanding  a  syllable 
^f  any  one  of  the  languages,  a  man  may  see  enough  to 
Satisfy  him,  that,  in  the  structure  of  the  three  last,  the  ends 
^jT  language  are  aimed  at ;  in  that  of  the  other,  ends  oppo- 
^te  to  the  ends  of  language.  * 
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it  against  diminution  from  that  commanding 
source. 

The  interest  of  the  legi.^lator,  in  as  far  as  it 
has  been  brought  into  coincidence  with  his 
duty,  is,  on  this  as  on  all  other  grounds,  the 
same  as  that  of  the  people :  the  ends  of  the 
legislator  are  no  other  than  the  ends  of  justice. 
Having  the  power  in  his  hands,  he  will  of 
course  (unless  in  so  far  as  he  can  be  corrupted, 
or  drawn  from  his  duty,  or  led  into  mistakes  in 
the  exercise  of  it)  take  effectual  care  that  the 
mass  of  made-business,  and  thence  the  mass  o( 
lawyers'  profit,  be  as  small  as  possible. 

Towards  preventing  him  from  exerting  his 
power  in  this  way,  the  ser\ices  of  jargon  are  in 
the  highest  degree  important. 

1.  By  the  heaps  of  filth,  moral  and  intellec- 
tual, of  which  it  is  composed,  it  becomes  a 
perpetual  source  of  disgust,  and  serves  as  e 
perpetual  repellent  to  the  eye  of  scrutiny.  "  As 
to  that  cell  there,  sir,  you  must  not  think  oi 
looking  into  it:  you  will  catCh  something  bad 
the  smell  will  be  too  much  for  you."  Jailor'j 
quarte  and  tierce  in  fencing  against  Howard 
Jails  have  had  their  Howard  :  jurisprudeno 
waits  for  one. 

2.  It  converts  the  whole  field  of  legislatioi 
into  a  thicket,  impenetrable  to  the  legislator' 
eye  :  when  he  does  work,  he  works  blindfold 
he  works  at  random,  at  the  hazard  of  creatinj 
more  mischief  than  he  cures.  As  often  as  thi. 
happens,  then  comes  the  lawyer's  triumph 
"You  would  be  meddbng;  see  now  the  con 
sequence !" 

That  sort  and  degree  of  knowledge  which  thf 
subject  (dealt  with  as  it  has  been)  admit^f 
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is  DOW  an  object  of  monopoly  in  the  hands  of 
the  partnership.  The  stock  of  endowments 
such  as  the  legislator  must  possess  to  do  his 
duty,  stands  distributed  upon  a  plan  the  most 
commodious  imaginable.  On  the  part  of  the 
man  of  law, — what  there  is  of  knowledge ; 
power  to  be  had  for  asking,  were  it  but  con- 
venient for  him  to  ask  for  it ;  inclination,  acting 
in  a  direction  directly  opposite  to  that  in  which 
it  must  act,  to  prompt  a  man  to  apply  the  know- 
ledge and  power  to  any  other  thana  bad  purpose. 
Oq  the  part  of  the  legislator, — ^power,  and  for 
the  most  part,  inclination :  but  of  knowledge, 
appropriate  and  necessary  knowledge,  so  de- 
plorable a  deficiency,  as  divests  the  other 
endowments  of  all  force  and  virtue. 

But  the  mass  and  efficiency  of  jargon  is 
continually  upon  the  increase.  In  the  way  of 
reform,  and  previous  necessary  information, 
whatever  may  be  the  degree  of  difficulty  one 
day,  exists  with  increase  the  next.  Every  day, 
the  more  urgent  the  demand ;  the  more  hopeless 
the  supply. 

The  partnership  look  on  and  triumph.  Soon, 
if  not  already,  their  language  will  be  in  this 
tone  unanimous  :— Yes,  so  long  as  it  was  possi- 
ble, a  change  might  have  been  useful ;  but, 
whatever  it  may  have  been,  it  is  now  impossi- 
ble :  human  faculties  are  not  equal  to  it. 

From  different  temperaments  come  different 
tMies.  Those  (if  such  there  be)  who  still 
fear  the  possibility,  will  deny  the  use :  the 
use  may  be  admitted  as  a  point  not  worth  dis- 
puting, by  those  who  look  to  the  impossibility 
with  an  eye  of  confidence. 
Admit  the  impossibility,  they  will  allow  you 
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the  expediency  without  scruple.  The  praise  of 
candour  is  got  hy  the  admission,  and  nothing 
lost  by  it.  The  plea  of  impossibility  has 
already  become  plausible ;  a  little  while,  and 
it  will  become  real. 

III.  In  their  intercourse  one  with  another, 
jargon  lias  again  its  use.  It  serves  them  as  a 
bond  of  union  :  it  serves  them,  at  every  word,  to 
remind  them  of  that  common  interest,  by  which 
they  are  made  friends  to  one  another,  enemies 
to  the  rest  of  mankind. 

Co-operation  is  thus  secured  ;  concert  ren- 
dered unnecessary.  Concert  would  be  conspi- 
racy :  co-operation  without  concert  produces 
all  the  advantage  without  any  of  the  danger. 

If  jargon  nurses  ignorance  among  those  who 
employ  it,  as  well  as  among;  those  at  whose 
expense  it  is  used,  so  much  the  better.  The 
knowledge  which  is  of  use  to  the  man  of  law 
is  not  positive  knowledge,  but  comparative : 
nor  even  of  that  the  reality,  but  the  appearance  : 
of  the  reality  just  so  much,  and  no  more,  as  is 
necessary  to  keep  up  the  appearance.  When 
the  suitor,  a  non-lawyer,  makes  a  mistake 
about  law,  the  mischief  falls  upon  his  own 
head.  When  a  lawyer  makes  a  mistake,  the 
mischief  falls  upon  the  suitor,  or  the  client : 
care  has  been  taken  that  it  shall  do  so.* 
Under  these  circumstances,  superior  knowledge 
in  superintending  stations  being  out  of  the 
cjuestion,  nothing  is  so  convenient  as  genuine 
ignorance :  unintentional  mistakes  cost  less  to 
make  than  intentional  ones, 

Between  the  veterans  and  the    tvros,    the 
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hannony  of  interests  is  not  in  this  point  per- 
haps altogether  perfect ;  but  such  minuti^ 
belong  not  to  this  place. 

Nursing  ignorance,  jargon  serv^  at  the  same 
time  for  a  screen  to  it.  It  does  more :  over  a 
head  of  ignorance  it  puts  a  mask,  exhibiting  a 
face  of  science.  It  is  the  dissertation  upon 
Sanchoniathon,  presented  to  the  Vicar  of 
Wakefield, 

This. is  among  the  circumstances,  that,  under 
the  technical  system,  concur  in  rendering 
quirks  so  pleasant  and  convenient  to  the 
thorough-bred  judge.  He  feels  a  degree  of 
awkwsuxiness  whefe  a  decision  is  to  be  given 
upon  the  merits.  If  there  be  any  statute  law 
in  the  case,  the  letter  of  the  law  is  a  sort  of 
check  to  him.  Statute  or  no  statute,  the 
•common  sense  of  mankind  operates  at  any  rate 
as  a  check,  and  that  a  troublesome  one.  On 
this  ground,  decision,  too,  if  it  is  to  be  on  the 
right  side,  is  apt  now  and  then  to  require 
faculties,  which,  whatever  they  may  have  been 
at  first,  have  been  enfeebled  by  habitual  diet- 
drinks  from  the  fountain  of  jurisprudence.  If 
a  man  is  wrong,  he  exposes  himself :  if  he  is 
right,  he  gains  little  praise,  compared  with  what 
might  be  got  by  jargon  or  hypocrisy :  every 
simpleton  is  ready  to  say — ^What  is  there  in 
all  that?  'Tis  just  what  I  should  have  done 
myself*  Seated  in  a  chair,  in  the  character  of 
a  justice  of  the  peace,  with  common  language 
in  his  mouth,  a  common  coat  upon  his  back, 
and  no  hair  up>on  his  head  but  his  Own, 
Solomon  himself  would  not  gain  the  praise  of 
wisdom.  Seated  on  a  woolsack,  Bartholon 
would  pass  muster,  while  talking  about  entering 
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appearances,  or  filing  common  bail,  cloathed  in 
purple  and  fine  linen,  artificial  hair  and  ermine. 

Every  sham  science,  of  which  there  are  so 
many,  makes  to  itself  a  jargon,  to  serve  for  a 
cover  to  its  nothingness,  and,  if  wicked,  to  its 
wickedness:  alchemy,  palmistry,  magic,  judi- 
cial astrology,  technical  jurisprudence.  To 
unlicensed  depredators,  their  own  technical 
language,  the  cant  or  flash  language,  is  of  use, 
not  only  as  a  cover,  but  as  a  bond  of  union. 
Lawyers'  cant,  besides  serving  them  as  a  cover 
and  as  a  bond  of  union,  ser\es  them  as  an 
mstrument,  an  iron  crow  or  a  pick-lock  key, 
for  collecting  plunder  in  cases  in  which  other- 
wise it  could  not  be  collected  :  for  applying  the 
principle  of  nullification,  in  many  a  case  in 
which  it  could  not  otherwise  have  been  applied. 

The  best  of  all  good  old  times,  was  when  the 
fate  of  Englishmen  was  disposed  of  in  French, 
and  in  a  something  that  was  called  Latin.  For 
having  been  once  in  use,  language,  however,  is 
not  much  the  worse,  so  it  be  of  use  no  longer. 
The  antiquated  notation  of  time  suffices  of  itself 
to  throw  a  veil  of  mystery  over  the  system  of 
procedure.  Martin  and  Hilary,  saints  foi^tten 
by  devotees,  are  still  of  use  to  lawyers.  How 
many  a  man  has  been  ruined,  because  his  lawyer 
made  a  mistake,  designed  or  undesigned,  in 
reckoning  by  the  almanack  !  First  of  January, 
second  of  January,  and  so  forth,  where  is  the 
science  there  ?  Not  a  child  of  four  years  old  that 
does  not  understand  it.  Octaves,  ciutndecims, 
and  morrows  of  All  Souls,  St  Martin,  St 
Hilary,  the  Purification,  Easter  day,  the  Ascen- 
sion, and  the  Holy  Trinity;  Essoign  day,  day 
of  Exception,    Ketorna    Brevium   day,  dajL    ' 


day,  dayJy 


CHAr.XVIl.]  JARGON.  297 

Appearance,  alias  Quarto  die  post,  alias  Dies 
amoris;  there  you  have  a  science.  Terms, 
Michaelmas,  Hilary,  Easter,  and  Trinity,  each 
of  them  about  thirty  days,  no  one  of  them  more 
than  one  day ;  there  you  have  not  only  a  science, 
but  a  mystery:  do  as  the  devils  do,  believe  and 
tremble. 

Jargon  pregnant  with  misconception,  is  better 
than  jargon  preservative  of  simple  ignorance. 
The  sense  of  subjection,  the  humiliation,  the 
self-distrust,  the  despair,  on  the  part  of  the  non- 
lawyer,  the  client,  the  suitor,  is  more  complete. 

Jargon  which  takes  a  word  that  is  in  every 
man's  mouth,  and  uses  it  in  a  sense  in  which 
no  man  ever  used  it,  is  better  than  a  jargon 
made  out  of  foreign,  antiquated,  technical,  or 
other  hard  words.  Every  man  knows  what 
common  means :  most  men  even  know  what  it 
means  when  opposed  to  special^  and  applied  to 
a  jury.  Apply  it  now  to  bail,  and  take  order 
about  bail,  you  know  how.  Creditor.  My 
debtor  is  going  off:  he  must  be  held  to  bail. — 
Lawyer.  That  he  is  already. — Creditor.  Who 
are  they  ? — Lawyer.  Common  bail ;  John  Doe, 
and  Richard  Roe.  Applied  to  bail,  common 
signifies  none.  (You  will  not  forget  to  charge 
for  these  buckram  bail,  as  if  they  were  real 
ones).  Besides  the  profit,  there  is  a  degree  of 
fun  in  this.  You  pick  men's  pockets,  while 
you  laugh  at  them  for  their  patience.  Kick 
them,  or  spit  in  their  faces,  you  cannot; 
because  it  is  a  rule  with  you  never  to  see  their 
faces  :  but  this  comes  next  to  it. 

The  more  pointed  and  solemn  the  assurance 
given,  the  better ;  so  it  be  but  violated. 

There   was    genius    in  writing   word    to    a 
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man.  Appear  before  me  on  such  a  day, — and 
then  punishing  him  for  appearing  accordingly, 
instead  of  employing  an  attorney.  There  was 
still  more  genius  in  saying.  Appear  in  person, 
and  then  punishing  him  as  before.  He  had 
learnt  that  when  a  lawyer  says,  appear,  what  he 
means  by  it  is  extortion  or  deceit :  but  seeing 
such  words  added  as  personal,  or  in  person,  he 
thought  he  might  trust  them  for  once;  that  it 
was  their  intention  for  once  to  be  sincere.  He 
took  it  for  a  flag  of  truce :  but,  so  savage  is  the 
hostility  of  this  coalition,  there  is  no  trusting  to 
its  flags  of  truce. 

Advice  to  lawyers.  When  non-lawyers 
plague  you  (as  now  and  then  they  will)  about 
reforms,  and  something  must  be  done  to  quiet 
them,  they  can  never  refuse  you  a  hand  in  the 
business  ;  and  it  will  be  your  part  to  take  care 
that  what  is  done  shall  be  to  little  or  no 
purpose.  When  you  have  done  what  can  be 
done  towards  spoiling  the  plan,  you  make  your 
mock  at  it :  you  throw  ridicule  on  that  reform, 
and  through  that  on  all  reforms,  and  so  you  have 
your  revenge.  Thus  Blackstone  triumphed, 
when,  upon  ttie  translation  of  the  lawyer's  dog- 
Latin  scriptures  into  a  sort  of  English,  the 
darkness  was  but  the  more  visible. 

Another  and  a  capital  use  rendered  by  jargon 
to  the  partnership,  is  the  extensive  possession 
it  secures  to  the  professional  branch,  of  the  , 
emoluments,  the  comparative  leisure,  the  powei 
and  the  honours,  attached  to  the  commandin 
orders  of  the  official  branch,— attached  to  judi 
cial  offices. 

Proportioned  to  the  advantage  thus  gained  t 
the  natural  aad  irreconcileable  enemies  of  t" 
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community,  is  the  mischief  done  to  the  interest 
of  the  conmiunity  itself.  Justice  is  adminis- 
tered by  no  other  hands  than  those  which ,  by 
interest  and  interest-bom  prejudice,  have  been 
trained  up  in  a  predilection  for  injustice. 

A  twenty  or  thirty  years  service  among  the 
priestesses  of  Venus,  a  qualification  shic  qua 
non  for  admission  into  the  college  of  vestals ! 

What  is  the  proper  nursery  for  judges  to  fill 
the  highest  and  most  important  of  judicial 
offices  ?  Common  sense  (instructed  by  univer- 
sal practice  in  all  other  lines  of  service) 
answers, — Service  in  an  inferior  office  in  the 
same  line. 

What  is  the  proper  school  for  a  judge  who 
fills  an  inferior  office  ?  A  course  of  attendance 
at  the  feet  of  a  Gamaliel  actually  in  office. 
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THIRTEENTH    DEVICE FICTION. 

What  you  have  been  doing  by  the  fiction, 
could  you,  or  could  you  not,  have  done  it  with- 
out the  fiction  ?  If  not,  your  fiction  is  a  wicked 
lie :  if  yes,  a  foolish  one. 

Such  is  the  dilemma.  Lawyer !  escape  from 
it  if  you  can. 

But  no:  the  distinction  is  but  in  appearance: 
folly  none  in  either  case,  except  in  so  far  as 
all  wickedness  is  folly :  mischievous  in  every 
case  the  effect ;  in  every  case  wicked,  if  it  had 
any,  the  purpose. 

Fiction  of  use  to  justice?  Exactly  as 
swindling  is  to  trade. 

The  fictions  with  which  the  substantive 
branch  of  the  law  has  been  fouled,  belong  not 
to  the  design  of  the  present  work. 

The  fictions  by  which,  in  so  much  greater 
abundance,  the  adjective  branch  is  polluted,  may 
be  distinguished  in  the  first  instance  into  two 
great  classes :  the  falsehoods  which  the  judges 
are  in  the  habit  of  uttering,  by  themselves,  or 
by  the  officers  under  their  direction ;  and  the 
falsehoods  which  they  cause  to  be  uttered  by 
the  suitors. 
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1 .  Take  for  the  first  case,  as  one  of  the  most 
striking  ones,  that  of  common  recoveries : 
though  it  belongs  to  the  substantive  branch 
with  as  much  propriety  at  least  as  to  the 
adjective. 

The  judges  formed  a  plan  for  making  business, 
by  enabling  the  proprietors  of  entailed  estates 
to  cheat  their  heirs.  The  king,  as  is  said, 
through  policy,  or  perhaps  through  negligence, 
gave  them  their  own  way.  A  sham  action  was 
brought  against  the  proprietor :  the  proprietor, 
by  direction  of  the  judges,  named  a  creature  of 
theirs,  the  crier  of  their  court,  a  man  worth 
nothing,  as  the  man  of  whom  he  had  bought 
the  land,  and  who  stood  bound  to  prove  the 
title  to  it  a  good  one,  or,  on  failure,  to  give  him 
another  estate  of  equal  value.  The  father  lost 
the  land  ;  that  is,  got  the  power  of  doing  with 
it  what  he  pleased  :  but  no  injury  was  done  to 
the  children,  because  the  father,  and  through 
him,  they,  his  children,  got  the  crier's  land 
instead  of  it.  This  the  judges,  receiving  their 
fees,  never  failed  to  testify :  it  is  entered  upon 
the  record.  A  record  is  the  very  tabernacle  of 
truth :  let  it  say  what  it  will,  no  man  is  per- 
mitted to  dispute  the  truth  of  it,  or  of  any 
part  of  it. 

Sham  equivalent,  as  above,  to  heirs;  sham 
security  to  defendants ;  sham  security  to  plain- 
tiffs ;  sham  notices  to  both,  and  more  especially 
to  defendants ;  sham  pretences  to  one  another 
for  cheating  one  another  of  business.  To  give 
the  list  and  the  explanation  of  all  those  shams, 
with  the  consequences  drawn  from  them,  would 
be  to  heap  volume  upon  volume.     It  is  of  such 
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^^H  played  in  the  books  of  practice,  is  composed. 
^^H  Such  is  the  matter  of  a  record :  everything; 

^^B  is  sham  that  finds  its  way  into  that  receptacle, 

^^B  as  everything  is  foul   that  finds  its  way  out  of 

^^B  Fleet-ditch  into  the  Thames. 
^H  The  spice  or  two  of  truth,  buried  here  and 

^B  there  amidst  those  heaps  of  falsehood,  serve  but 

^m  to  make  the  compost  the  richer,  and  the  better 

^B  adapted  to  the  purposes  of  misconception  and 

^K  deception  ;  in  a  word,  to  the  service  of  the  ends 

■  of  judicature.     They  serve  fo  favour  the  opera- 

■  tion  of  the  c/oub/e  fountain  principle  ;  which  see. 

■  2.  Take  next  the  case  of  sham  bail,  and  sham 
m               pledges  of  prosecution. 

I  In   the   infancy  of  the   technical   system  of 

f  English   procedure,    the   performance,    on    the 

part  of  the  plaintiff,  of  an  operation  called  by 
the  name  of  Jinding  stcurity  was  established  in 
the  character  of  a  condition  precedent  to  the 
subjecting  a  man,  in  the  character  of  defendant, 
to  make  answer  in  any  way  to  a  judicial 
demand.  The  security  was  real,  but  eventual 
only,  and  not  deposititious :  a  pair  of  friends 
binding  themselves  (though  by  promise  only, 
and  not,  as  in  case  of  pawning  goods,  by  actual 
deposit),  to  pay  a  sum  of  money,  preliquidated 
or  not  preliquidated,  certain  or  uncertain,  in 
case  the  plaintiff  should  lose  his  cause.  Pledges 
of  proscctUion  was  the  name  given  to  these 
friends.* 

No  such  pledges  are  in  any  case  found  ; 
certificate  of  their  being  found  is  in  every  case 

■  •  Blarkstone,  III,  Append,  x 


OuF.  XVUl.]  FICTION.  303 

given  :  and  the  certificate  is  among  the  count- 
less host  of  lies,  notorious  lies,  without  which 
English  judges  know  not  how  to  administer 
what  in  their  language  goes  by  the  name  of 
justice. 

So  in  the  case  of  sham  bail,  on  the  part  of  the 
defendant.  The  defendant  pays  an  attorney, 
who  pays  an  officer  of  the  court  for  making,  in 
one  of  the  books  of  the  court,  an  entry,  import- 
ing that  on  such  a  day  two  persons  bound  them- 
selves to  stand  as  sureties  for  the  defendant ;  un- 
dertaking, in  the  event  of  his  losing  his  cause, 
and  being  ordered  to  comply  with  the  plaintiff's 
pecuniary  demand,  either  to  pay  the  money  for 
the  defendant,  or  to  render  his  body  up  to  prison. 
No  such  engagement  has  been  taken  by  any- 
body. The  persons  spoken  of  as  having  taken 
it  are  not  real  persons,  but  imaginary  persons  : 
a  pair  of  names  always  the  same,  John  Doe 
and  Richard  Roe.* 


*  This  operation,  English  lawyers,  heaping  fiction  upon 
fiction,  call  appearance:  a  word  which  in  their  vocabulary 
has  at  least  half  a  score  different  meanings;  but  that  which 
it  has  in  the  language  of  common  sense  is  not  of  the  num- 
ber. Whatever  be  the  number  of  them,  they  all  agree  in 
this,  viz.  that  they  signify  some  operation  which,  in  every 
ibstance,  is  completely  useless  to  the  purposes  of  justice, 
oppressive  to  suitors,  useful  to  none  but  the  fraternity  of 
liiwycrs. 

A  written  order  is  delivered  to  a  man,  commanding  him  to 
appear  on  a  certain  day  in  a  certain  court  of  justice,  under 
a  certain  penalty.  On  the  day  mentioned,  he  appears  in  the 
court  mentioned,  and  stays  there  the  whole  time  of  its  sit- 
ting ;  this  does  not  save  him  from  the  penalty.  An  English 
judge  (such  is  the  force  of  usage  in  hardening  men  in 
iniquity)  scruples  not  to  sanction  this  instrument  of  decep- 
tion by  his  signature. 
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The  impossibility  that  this  vile  lie  should  be 
of  use  to  anybody  but  the  inventors  and  utterers 
of  it,  and  their  confederates,  is  too  manifest  to 
be  rendered  more  so  by  anything  that  can  be 
said  of  it. 

In  the  original  institution  of  this  security,  the 
"  pledges  of  prosecution,"  as  little  regard  was 
paid  to  the  ends  of  justice,  as  in  the  subsequent 
evasion  of  it. 

Had  any  regard  been  paid  to  the  ends  of 
justice,  the  judge,  were  it  only  for  the  purpose 
of  ascertaining  what  security  the  nature  of  the 
case  required,  and  what  it  was  in  the  plaintiff's 
power  to  give,  would  have  examined  him  vivd 
voce:  not  to  speak  of  the  many  other  indispen- 
sable purposes  to  which  the  same  operation 
would  have  been  subservient.  Instead  of  that, 
this  part  of  the  duty  was  turned  over  to  a  sub- 
ordinate officer,  of  which  there  was  but  one  for 
a  whole  county,  the  sheriff.  This  officer, 
either  he  was  personally  responsible  for  the 
eventual  justiciability  and  solvency  of  those 
pledges,  or  he  was  not.  Responsible  for  them, 
for  twice  as  many  persons  as  there  were  actions 


Tliijik  you  to  make  an  EngUsh  lawyer  comprehend  tiow 
it  should  be  possible  that  appearance,  when  the  scene  of  it 
is  in  an  English  court  of  Justice,  should  mean  appearance  ? 
The  adjunct  penonal  will  be  apt  to  present  iuelf  as  capable 
of  conveying  the  intimation.  Appearance  simply,  appear- 
ance of  the  defendant  in  court,  means  indeed,  it  maybe 
■aid,  appearance  of  somebody  else  in  another  place :  but 
personal  appearance, — personal  appearance  of  the  defendant 
in  court,— cannot  surely  be  understood  as  meaning  anything' 
eUe  but  the  appearance  of  that  person  in  that  place.  Vain 
expectation]  personal  is  added,  and  the  meaning  of  the 
word  appearance  is  still,  in  the  conception  of  the  man  of  law, 
exactly  what  it  was  before. 
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brought  in  a  year  within  a  whole  county,  he 
would  have  been  continually  exposed  to  almost 
certain  ruin.  Not  responsible  for  them,  two 
secure  instruments  of  injustice  were  lodged  in 
his  hands :  for  the  acts  of  this  subordinate  officer 
were  not,  like  those  of  his  superiors,  the  judges, 
exposed  to  the  scrutiny  of  the  public  eye.  One 
was,  to  consult  his  own  ease  and  safety,  by 
reporting  the  impossibility  of  finding  two  such 

J  pledges.  The  other  was,  to  make  the  like  report 
or  the  benefit  of  his  friends :  including  all  such 
persons  as,  for  the  convenience  of  getting  rid  of 
troublesome  demands  of  all  sorts,  might  find 
their  account  in  purchasing  that  distinction  at 
his  own  price. 

Not  such  however  were  the  considerations 
which  dictated  the  evasion  which  ensued.  Of 
the  due  application  of  this  security,  (had  it  been 
susceptible  of  any  useful  application  in  such 
hands;,  the  effect  would  have  been  the  depriv- 
ing the  justice-shop,  the  officina  Justitia,*  of  a 
number  of  good  customers.  For,  to  a  man's 
being  a  good  customer  to  the  lawyers  of  all 
sorts,  so  long  as  the  suit  lasted,  (which  was  as 
long  as  they  could  contrive  to  make  it  last),  it 
was  not  necessary  that  the  demand  should  have 
any  merits  to  support  it,  or  the  demandant  the 
value  of  a  farthing  left  in  his  purse,  to  pay,  in 
-the  name  of  satisfaction,  to  an  injured  defendant 
at  the  end  of  it. 

On  the  part  of  the  judge,  any  such  enquiry  (it 
may  be  .said)  would  have  been  impracticable. 
Nothing  more  easy  to  say ;  nor  anything  more 
true :  because,  from  the  first  of  their  opening,  it 

*  Blackstone's  Comin. 
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had  been  the  care  of  those  great  shops:  to  put 
down  all  the  little  ones.  Without  hearing  all 
suitors  in  the  first  instance,  justice,  it  is  true, 
could  not  be  done  to  any  of  them :  and  true 
indeed  it  was,  that  for  three  or  four  sets  of 
judges,  sitting  in  Westminster  Hall,  to  hear  as 
many  persons  in  the  character  of  suitors  as  all 
England  could  supply,  has  from  first  to  last 
been  physically  impossible.  But  what  was 
possible,  and  not  only  possible  but  easy,  was, 
from  the  whole  of  that  extent  of  country  (and 
from  ten  times  that  extent,  had  there  been 
as  much),  to  receive  fees ;  giving,  in  return  for 
those  fees,  scraps  of  written  lawyer's  slang  in 
due  form  of  law. 

The  plea  of  impossibility  ofibrs  itself  at  every 
step,  in  justification  of  injustice  in  all  its  forms. 
The  plea  is  as  true,  as  so  many  other  pleas  are 
false :  but  the  impossibility  is,  in  each  instance, 
the  work,  not  of  nature,  but  of  the  judge. 

No  man  (says  the  man  of  law,  in  one  of  his 
maxims)  ought  to  take  advantage  of  his  own 
wrong.  What!  no  man?  no  lawyer?  no  judge, 
take  advantage  of  his  own  wrong  ?  when,  under 
the  system  of  procedure  which  has  had  the 
judges  for  its  authors,  it  is  thus  out  of  their  own 
wrong,  and  nothing  else,  that  an  apology,  or 
anything  in  the  form  of  apology,  is,  or  can  ever 
be,  cooked  up  ?  What !  no  man  ?  Yes ;  no  man : 
subject  of  course  to  the  exception,  which,  when 
anything  wrong  is  forbidden  by  us,  is  constantly 
to  be  understood;  viz.  an  exception  in  favour  of 
t>urselves,  and  such  other  persons  to  whom  it  is 
our  pleasure  to  impart  our  licence. 

True  it  is  that  under  this  system  of  yours 
it  is  impossible,  without  exception  impossible. 
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ever  to  do  justice.  Nothing  was  ever  more 
true.  But  the  impossibility,  from  whence  comes 
it?  From  yourselves.  First  you  make  the 
impossibility,  and  then  you  plead  it.  And 
wherefore  was  it  made  but  that  it  might  be 
pleaded  ? 

3.  Business-stealing,  or  jurisdiction-stealing 
falsehoods. 

King's  Bench  stole  business  from  Common 
Pleas :  Common  Pleas  stole  it  back  again  from 
King's  Bench.  Falsehood,  avoyred  falsehood, 
was  their  common  instrument.  B.  R.  let  off 
one  lie;  C.  B.  answered  it  by  another.  The; 
battle  is  in  all  the  books.* 

Quoth  client  to  attorney,   such  a  one  has 

forged  a  bond  upon  me.  Quotli  attorney  to  client, 

don't  dispute  it,  forge  a  release. —  Vero  o  ben  tro" 

t)ato:   this  advice  is  also  in  the  books.     If  true, 

it  shews  that  it  was  not  for  nothing  that  so  good 

a,  scholar  had  been  to  the  great  school,   the 

school  kept  by  the  king  himself  at  Westminster. 

Jlegis  ad  ejcemplum :    such  was  the  pattern  fol^ 

lowed  by  him.     Ingenuas  didicisse  Jidelitef  artes, 

^moUit  meres 

Vide  the  case  of  the  story-telling  club  in 

Joe  Miller*     Per  Archer,  cabbage  as  big  as 

St.  PaulV:    per  Merrymany  boiler  as  big  as 

St.  Paul's '  church-yard.    President — Cui  bono  ? 

AIerrymafh--to  boil  brother  Archer's  cabbage^ 

Thief  to  catch  thief,  fraud  to  combat  frauds 
He  to  answer  lie.  Every  criminal  uses  the 
weapon  he  is  most  practised  |l|il  .the  use  of:  the 
bull  uses  his  horns,  the  tifer  his  claws,   the 

■ 

♦  Blackstone*8  Coinm.  Sellon's  CrornptOn.  North's  Life 
of  Lord  Keeper  Guildford,  &c.  &c. 
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rattle-snake  his  fangs,  the  technical  lawyer  his 
lies.  Unlicensed  thieves  nse  pick-lock  keys : 
licensed  thieves  use  fictions. 

Unwilling  to  be  left  behind,  Exchequer  stole 
with  both  hands  at  once,  stole  from  both  its 
neighbours.  In  design,  they  were  all  three 
much  upon  a  par :  but  as  to  success,  whatever 
may  have  been  the  cause,  the  thefts  of  the 
Exchequer  have  been  little  more  than  gleaning. 

Among  the  falsehoods  which  judges  caused 
to  be  uttered  by  the  suitors,  a  division  may 
again  be  made,  into  those  which  they  contented 
themselves  with  encouraging,  and  those  which 
they  compelled  the  suitors  to  utter.  In  the  one 
case,  the  powers  of  reward  alone  were  employed 
in  the  generation  of  the  lie :  in  the  other  case,  the 
irresistible  force  of  punishment  is  called  in  to 
secure  it. 

A  sample  of  the  simply  permitted  lies  has 
been  already  seen,  in  the  instance  of  the  written 
pleadings  in  general,  and  more  especially  of 
special  pleading  at  common  law,  and  the 
initiative  pleadings  called  bills  in  equity.  The 
habitual  utterance  of  these  falsehoods  is  exactly 
commensurate  and  co-extensive  with  the  range 
of  the  meiidaciti/'licence  above  mentioned. 

These  exercises  of  professional  genius  and 
morality,  if  they  do  not  in  common  parlance 
come  under  the  head  of  ficliotts,  come  not  the 
less  under  the  head  of  falsehoods :  falsehoods 
hatched  in  the  same  heads,  and  in  pursuit  of 
the  same  ends,  the  ends  of  judicature. 

Of  the  falsehoods  which  are  forced  into  the 
lips  of  the  suitors,  or  rather  (since  in  that  way 
little  would  be  to  be  got)  into  the  paws  of  their 
professional  assistants,  a  specimen  may  be  seeu 
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in  those  falsehoods  (some  examples  of  which 
were  given  in  a  preceding  chapter*)  the  utter- 
ance of  which  is  rendered  necessary  on  pretence 
of  certainty.  The  specimen  is  a  rich  one :  false- 
hood upon  falsehood :  for  the  reason  (as  we 
have  seen)  is  as  rich  in  hypocrisy,  as  the  prac- 
tice itself  is  in  falsehood. 

When  a  thing  happened  in  one  or  other  of 
two  ways,  and  you  cannot  tell  in  which,  you 
must  not  say  so ;  that  would  be  uncertain : 
your  indictment  or  your  declaration  would  be 
void  for  uncertainty.  You  must  say  it  happened 
in  both.  On  these  terms,  and  on  these  only, 
you  are  right  in  law :  not  the  less  so  when  the 
fact  is  impossible.  And  so  if  there  be  half  a 
dozen  or  a  dozen  such  alternatives :  which  there 
are,  and  more,  in  every  day's  practice. 

The  practice  is,  to  tell  as  many  different 
stories,  as  there  are  ways  in  one  or  other  of 
which  it  is  supposed  the  fact  may  have  hap- 
pened :  it  is  spoken  of  as  having  happened  in 
each  of  those  ways :  each  story  is  called  a  count. 
Thus,  if  there  are  two  such  counts,  there  is  one 
of  them  perhaps  true,  one  certainly  false :  if 
half  a  dozen  counts,  one  perhaps  true,  five  false. 

A  man  was  murdered,  by  being  knocked  on 
the  head  and  thrown  overboard :  whether  dead 
or  not  when  thrown  overboard,  is  uncertain. 
Two  counts :  one,  that  the  man  was  knocked 
on  the  head,  and  died  of  the  blow ;  the  other, 
that  the  man,  the  same  man,  was,  at  the  same 
time  and  place,  thrown  overboard,  and  died  ot 
the  drowning.  Here  was  the  same  man  killed 
twice  over :  and  this  for  the  better  information 
of  the  supposed  murderer,  that  he  might  the 

•  Chap.  16.  Written  Pleadings;  section  4. 


810  TECHNICAL  SYSTEM.  [Hook  VIII, 

more  clearly  understand  ihe  charges  he  had  to 
defend  himself  against.  Had  the  fact  been 
truly  stated,  the  murderer  would  have  been 
acquitted.  This  case  occurred  not  much  more 
than  twenty  years  ago.  The  indictment  stood 
the  scrutiny  of  the  twelve  judges." 

So  again  in  noti-criminali :  to  take  the  sort  of 
case  of  all  others  the  most  commonly  exempli- 
fied. A  man  owes  you  20/.  and  no  more  :  you 
are  or  are  not  certain  as  to  the  precise  descrip- 
tion of  the  debt,  or  the  evidence  by  which  you 
shall  be  able  to  prove  it.  Your  attorney,  with 
his  special  pleader  under  the  bar,  with  or  with- 
out the  advice  of  a  barrister  to  boot,  gets  a 
declaration  drawn  with  half  a  dozen  counts  in 
it,  less  or  more  ;  say  half  a  dozen.  Here  then 
you  are  made  to  demand  six  separate  sums  of 
20/.  each,  stating  them  as  different,  and  saying 
of  each  that  it  is  due  to  you  ;   total  120/. 

What  shall  we  think  of  that  man,  but  above 
all  of  that  judge,  who,  seeing  this,  or  not  seeing 
it,  proclaims  the  necessity  of  certainty;  and  is 
indefatigable  in  his  eulogiums  on  the  law,  for  the 
rigour  with  which  it  exacts  the  presence  of  that 
best  ornament  in  all  legal  instruments? 

Uses  of  these  forced  falsehoods ; — ■ 

1.  Half  a  dozen  or  a  dozen  or  a  score  of 
stories  told  instead  of  one  :  so  much  the  more 
made  business. 

2.  Chance  of  mis-statement,  real  or  sup- 
posed :  whence  application  for  nullification ; 
certainty  of  a  motion  and  an  argument ;  even 
chance  of  a  fresh  suit :  at  any  rate,  more  made 
business. 

3.  Verdict  taken  in  a  court  alleged  not  to 

IF.,        •  Leach's  Crown  Ca&c». 
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be  the  proper  one :  application  in  consequence : 
more  made  business  as  before. 

4.  The  business  having  thus  been  rendered 
incomprehensible  to  a  jury,  what  is  given  as 
their  verdict  is  none  of  Uieirs,  but  settled  some 
how  or  other  among  the  men  of  law :  neither  is 
the  judge  himself  responsible  for  it.  On  one  or 
other  of  all  these  counts,  the  plaintiff  takes  the 
verdict  at  his  peril:  that  is,  the  plaintiff's 
lawyers  take  it,  at  the  peril  of  their  client :  if 
they  take  it  wrong,  so  much  the  wori^  for  the 
client,  but  so  much  the  better  for  the  lawyers. 
The  lawyers  make  the  verdict,  the  jury  stare. 
Jury  trial  for  ever !  sacred  palladium  of  English 
liberty. 

5.  Confirmation  of  arbitrary  power  in .  the 
hands  of  the  judge :  the  jury  servmg  as  a  stalk- 
ing horse.  Incapable  of  judging  for  themselves, 
conscious  of  their  own  incapacity,  juries  become 
helpless,  and  do  as  they  are  bid.  How  should 
they  do  otherwise?  They  know  not  what  is 
done ;  they  know  not  how  to  help  themselves. 
If  the  court  likes  the  verdict,  it  stands ;  if  not, 
it  is  got  rid  of.  The  verdict,  if  an  unjust  one, 
cannot,  on  the  score  of  its  injustice,  be  got  rid  of 
without  reasons.  But  in  this  way,  just  or 
unjust,  (reasons  being  out  of  the  question),  it 
may  be  got  rid  of  with  equal  ease. 

6.  The  state  of  the  law  rendered  more  and 
more  incognoscible. 

By  wrapping  up  the  real  dispositions  of  the 
law  m  a  covering  of  nonsense,  the  knowledge  of 
it  is  rendered  impossible  to  the  bulk  of  the 
people,  to  the  bulk  of  those  whose  fate 
depends  upon  it.  What  meets  their  eyes  is 
gross  and  palpable  nonsense:    a  man  dead  and 
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alive  at  the  same  time ;  a  dead  man  and  a  live 
man  the  same  person :  thirty  or  forty  days 
making  altogether  but  one  day :  a  man  con- 
stantly present  in  a  place  where  he  never  set 
his  foot:  the  same  man  judge  and  party,  and 
justice  all  the  better  for  it.  In  jargon  such  as 
this,  no  man  in  whose  brain  the  natural  pro- 
. vision  of  common  sense  has  not  been  eaten  out 
by  false  science,  can  avoid  beholding  so  much 
vile  and  scandalous  nonsense :  but  if,  by  the 
help  of  that  portion  of  common  seuse  which 
each  man's  fortune  has  imparted  to  him,  it  were 
possible  to  him  to  divine  what  disastrous  sense 
may  be  at  the  bottom  of  this  nonsense,  the  non- 
sense would  miss  its  mark.   " 

7.  Legislator  and  people  confirmed  in  the 
habit  of  bowing  down  to  falsehood  and  ab- 
surdity, and  recognizing  them  as  being,  what 
lawyers  are  continually  proclaiming  them  to  be, 
necessary  instruments  in  the  hands  of  justice. 
If  without  them  justice  never  w  administered, 
what  conclusion  more  natural  than  that  it  never 
can  be? 

8.  Corrupting  the  morals  of  the  people. 
Wheresoever  the  use  of  fiction  prevails,  and  in 
proportion  as  it  prevails,  every  law-book  is  an 
institute  of  vice;  every  court  of  judicature  is  a 
school  of  vice. 

Put  into  the  hands  of  your  son  the  Commen- 
taries of  Blackstone  ?  Send  him  to  attend  the 
courts  at  Westminster?  For  learning  jurispru- 
dence, yes ;  but  for  cherishing  in  his  bosom 
the  principles  of  veracity,  of  sincerity,  of  true 
honour  ?  Stay  till  you  have  made  your  daughter 
get  by  heart  the  works  of  Piron  and  lord 
Rochester. 
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9.  Corrupting  the  intellectual  faculties  of  the 
people.  To  what  a  state  of  debility  and  depra- 
vation must  the  understanding  of  that  man  hare 
been  brought  down,  who  can  really  persuade 
himself  that  a  lawyer's  fiction  is  anything  better 
than  a  lie  of  the  very  worst  sort!  that  the 
whole  mass  taken  together,  or  any  one  particle 
of  it,  was  ever  of  any  the  smallest  use  to 
justice ! 

Fiction  may  be  applied  to  a  good  purpose,  as 
well  as  to  a  bad  one :  in  giving  support  to  a 
useful  rule  or  institution,  as  well  as  to  a  perni- 
cious one.  The  virtues  of  an  useful  institution 
will  not  be  destroyed  by  any  lie  or  lies  that 
may  have  accompanied  the  establishment  of  it ; 
but  can  they  receive  any  increase  ?  The  virtues 
of  a  useful  medicine  will  not  be  destroyed  by 
pronouncing  an  incantation  over  it  before  it  is 
taken  ;  but  will  they  be  increased  ? 

Behold  here  one  of  the  artifices  of  lawyers. 
They  refuse  to  administer  justice  to  you  unless 
you  join  vrith  them  in  their  fictions ;  and  then 
their  cry  is,  see  how  necessary  fiction  is  to 
justice !  Necessary  indeed ;  but  too  necessary  : 
but  how  came  it  so  ?  and  who  made  it  so  ?* 

*  A  man  to  whom  you  lent  a  horse,  does  he  refuse  to 
return  it?  Not  the  smallest  chance  will  they  give  you  for 
getting  the  animal  back  again,  unless  you  say  he  found  it. 
This  is  what  you  are  forced  to  do  when  you  bring  an  action 
of  trover:  by  which,  by  the  bye,  you  will  not  get  your  horse 
after  all,  if  the  defendant  chooses  to  keep  it,  paying  the  price 
which  the  jury  have  happened  to  set  upon  it. 

A  man  to  whom  you  let  your  house  for  a  year,  does  he  at 
the  expiration  of  the  time  refuse  to  quit  it  ?  Not  a  chance 
will  they  give  you  for  obtaining  possession  ag^in  of  your 
house,  unless  you  trump  up  a  foolish  story  about  two  persons, 
real  or  imaginary,  one  of  whom  turned  the  other  out  of  it. 
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As  well  might  the  father  of  a  family  make  it 
a  rule  never  to  let  his  children  have  their  break- 
fast, till  they  had  uttered,  each  of  them,  a  cer- 
tain number  of  lies,  curses,  and  profane  oaths ; 
and  then  exclaim,  you  see,  my  dear  children, 
how  necessary  lying,  cursing,  and  swearing,  are 
to  human  sustenance ! 

This  is  what  you  are  forced  to  do,  in  bringing  an  action  of 
^ectment. 

On  the  other  side  of  the  Tweed,  where  no  such  lies 
are  told,  do  not  they  contrive  somehow  or  other  to  put  a 
man  into  possession  of  his  horse,  or  of  his  house?  An  Eng- 
lish court  of  conscience,  would  it  do  its  business  any  better 
than  it  does,  were  it  to  refuse  to  make  a  man  repay  the 
thirty  shilling^  he  had  borrowed  of  you,  unless  you  would 
declare  that,  instead  of  your  lending  him  the  money,  he  had 
found  it  ? 
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CHAPTER  XIX. 

FOURTEENTH     DEVICE — ENTANGLEMENT    OF 

JURISDICTIONS. 

Section  I. — Division  of  jurisdiction,  how  far 
subservient  to  the  ends  of  justice. 

Jurisdiction  being  considered  as  divisiUe, 
the  possible  modes  of  division  may  be  com- 
prized under  two  denominations ;  geographical 
division,  and  logical,  or  say  metaphysical :  the 
latter  comprehending  every  mode  not  included 
under  the  former. 

The  extent  of  the  state  in  question  being  to  a 
cert;^n  degree  considerable,  division  on  the  geo- 
graphical principle  is  prescribed  (as  has  been 
seen)  immediately  by  the  regard  due  to  the 
collateral  ends  of  justice :  viz.  saving  of  the 
delay,  vexation,  and  expense,  attendant  on 
journeys  and  demurrage. 

The  division  bein^  already  carried  to  as  great 
a  length  as  is  prescribed  by  the  mere  considera- 
tion of  the  regard  due  to  those  ends  of  justice ; 
add  the  supposition  of  a  certain  degree  of  popu- 
lousness  in  the  districts  marked  out  in  con- 
formity to  those  ends,  the  disposable  time  of 
the  one  tribunal  (if  there  be  but  one)  may  be  to 
such  a  degree  drawn  upon,  as  to  be  inaaequate 
to  the  demands  thus  made  upon  it.     Suppose 
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this  to  be  the  case,  thence  arises  an  absolute 
and  irrecusable  demand  for  one  or  other  of  two 
operations :  a  further  division  upon  the  geogra- 
pnical  principle,  a  division  of  the  first  instituted 
district  into  more  districts  than  one,  (say  into 
two  districts) ;  or  the  institution  of  more  courts 
than  one  Tsay  two)  in  the  same  district. 

Each  of  these  arrangements  has  its  peculiar 
advantage.  Divide  the  district  into  two,  each 
with  its  separate  court,  you  reduce  in  propor- 
tion the  quantum  of  delay,  vexation,  and  ex- 
Eense,  incident  to  journeys  and  demurrage; 
ut  then  you  have  no  emulation.  Leaving  the 
district  undivided,  put  two  courts  into  it,  each 
with  precisely  the  same  jurisdiction  as  the 
other,  you  get  the  advantage  of  emulation. 
Supposing  all  other  circumstances  equal,  or, 
in  case  of  inequality,  competent  allowance 
made  for  it;  the  number  of  suits  brought  in 
the  course  of  the  year  in  the  one  court,  com- 
pared with  the  number  brought  within  the  same 
space  of  time  in  the  other  court,  will,  if  made 
public,  constitute  a  sort  of  index,  exhibiting 
the  respective  heights  at  which  the  reputatioif 
of  the  two  judges,  or  sets  of  judges,  for  the  time 
being,  stand  in  the  scale  of  public  estimation. 

Of  these  two  advantages,  the  former  is  much 
the  more  certain  in  its  nature.  It  depends  on 
causes  purely  physical :  causes  much  steadier 
in  their  operation  than  any  psychological  ones. 
It  is  subject  to  no  accidents :  between  two 
places  the  distance  is  not  apt  to  change :  no 
expedient  can  lessen  that  distance.  Of  this 
advantage,  however,  no  notice  has  been  ever 
taken;  at  least  by  English  lawyers.  How 
should    it?      Recognize  this  circumstance   in 
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the  character  of  an  advantage,  you  recognize 
at  once  the  worthlessness  of  the  system  which 
labours  to  such  an  excess  under  the  opposite 
inconvenience. 

The  other  advantage,  being  in  its  nature  the 
more  vague  and  unsusceptible  of  calculation,  is 
on  that  very  score  the  better  qualified  for  re- 
commending itself,  under  a  system,  with  the 
endurance  of  which  a  general  habit  of  thinking 
with  precision  is  incompatible.  To  the  polemic, 
to  the  rhetorician,  in  whose  sight  victory  is  as 
precious  as  truth  is  worthless,  no  argument  is 
so  acceptable  as  one  which  he  can  make  as 
much  or  as  little  of  as  he  pleases. 

In  legislation,  first  the  advantages  and  dis- 
advantages of  an  arrangement  are  sought  out 
and  weighed;  then,  if  the  advantages  are 
deemed  to  preponderate,  the  arrangement  re- 
ceives the  touch  of  the  sceptre.  In  jurispru- 
dence, first  the  arrangement  is  observed  to 
be  established;  this  observation  made,  theni 
comes  the  problem — ^Required  to  find  out  the 
advantages  of  it. 

Original  shortsightedness  had  divided  the 
business,  upon  the  logical  principle  of  division, 
among  three  courts:  mutual  rapacity  had  by 
degrees  broke  down  here  and  there  the  fences : 
mutual  lassitude  and  impotence  have  left  things 
in  this  state.  The  former  arrangement,  though 
made  by  the  legislator,  was  made  so  long  ago, 
that  it  could  not  but  have  been  a  wise  one : 
the  latter,  though  made  in  the  teeth  of  the 
former,  being  a  work  of  lawyers,  was  still 
wiser.  Required  to  prove  it  so.  No  other 
argument  being  to  be  found,  the  principle  of 
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emulation  offered  itself,  and  was  received  with 
open  arms. 

That  the  influence  of  this  principle,  so  far  as 
it  extends,  is  salutary,  seems  out  of  dispute  : 
but  as  to  the  subjecting  the  amount  of  it  to 
any  sort  of  calculation,  the  impossibility  has 
already  been  brought  to  view. 

The  eff'ect  of  the  emulation  depends  upon 
the  notoriety  of  the  proportions :  but  as  to  the 
giving  to  the  public  the  possibility  of  being 
acquainted  with  them,  no  such  thing  was  ever 
done.  Publication  of  tables  exhibiting  the 
degree  of  success  in  hospitals,  is  in  every  day's 
practice.  Medical  men,  being  destitute  of 
power,  have  nothing  to  serve  as  a  ground  for 
business,  but  reputation  :  nor  anything  to  serve 
as  a  ground  for  reputation,  but  desert;  or  at 
]ea.st  statements  which,  taking  them  for  true, 
afford  presumptions  of  desert. 

If,  in  both  or  in  either  of  two  courts,  the 
interest  created  by  the  love  of  ease  happens  to 
be  ever  so  little  stronger  than  the  interest 
created  by  love  of  reputation,  the  principle  of 
emulation  is  without  effect. 

Judge  Titius  may  conduct  himself  less  badly 
than  judge  Sempronius,  and  yet  conduct  him- 
self in  a  line  of  frequent  repugnancy  to  the 
ends  of  justice.  A  system  of  registration  so 
contrived  as  to  shew  continually, — in  the 
instance  of  every  judge,  of  every  suit  carried 
on  under  the  direction  of  every  such  judge,  and 
of  every  step  taken  in  the  course  of  every  such 
Buit, — the  degree  of  regard  paid  to  the  several 
ends  of  justice; — such  a  system  would  aftbrd  a 
still  more  steady  and  uniformly-operating  secu- 
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rity  for  good  behaviour,  than  can  be  afforded  by 
the  mere  operation  of  putting  two  courts  with  the 
same  jurisdiction  into  one  district,  for  the  chance 
of  the  benefit  to  which,  in  their  instance,  it  may 
happen  to  the  principle  of  emulation  to  give 
birth.  The  superiority  has  long  been  constant 
and  decided :  the  two  judges,  or  one  of  them, 
if  they  live  long  enough,  sink  into  the  vale  of 
years :  what  then  becomes  of  the  emulation, 
which,  fifty  or  sixty  years  earlier,  both  being  at 
Eton  or  Westminster,  would  have  rendered  each 
so  eager  to  take  the  other's  place  ? 

Be  it  allowed,  however,  that  in  certain 
situations  it  may  be,  if  not  upon  the  whole 
advantageous,  at  least  not  in  any  very  high 
degree  disadvantageous,  that  in  one  and  the 
same  judicial  district  (that  district  npt  being  a 
very  extensive  one)  there  should  be  two 
courts ;  with  power  over  the  same  sorts  of 
causes  (viz.  under  inconsiderable  exceptions, 
all  sorts  of  causes) ;  operating  according  to  the 
same  system  of  procedure ;  collecting  evidence 
in  the  same  mode  and  in  the  same  shape ; 
exerting  in  every  case  sufficient  powers,  and 
therefore  in  every  case  the  same  powers,  the 
one  as  the  other,  for  effectuating  the  forth- 
comingness  as  well  of  things  as  of  persons,  as 
well  in  the  character  of  the  matter  of  satisfac- 
tion, and  (where  necessary)  of  punishment,  as 
in  the  character  of  sources  of  evidence.  Each 
being  possessed  of  the  several  powers  adequate 
to  those  several  purposes,  each  consequently 
ought  to  be  possessea  of  the  same  powers :  the 
powers  of  each  being  subjected  to  the  most 
effectual  system  of  checks  capable  of  being 
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employed  consistently  with  the  adequate  exe- 
cution of  these  several  powers  in  subservience 
to  the  several  ends  of  justice,  the  powers  of 
each  ought  to  be  subjected  to  the  same  checks. 

Such  are  the  terms  on  which  the  existence 
of  two  courts  in  the  same  district  may  be, 
according  to  the  extent  of  the  district,  either 
advantageous  upon  the  whole,  or  not  decidedly 
and  in  any  very  high  degree  disadvantageous  : 
the  advantages  from  emulation,  viz.  in  respect 
of  superior  security  against  misdecision,  being 
set  against  the  disadvantages  in  respect  of 
increase  of  delay,  vexation,  and  expense,  by 
journeys  and  demurrage. 

Change  the  terms  in  any  respect,  you  will 
find  no  cases  in  which  the  effects  of  such 
multiplicity  can  be  otlier  than  disadvantageous. 

Give  to  one  court  cognizance  of  causes  of 
one  description,  to  another  court  cognizance  of 
causes   of  another  description,*    each   to   the 

•  It  might  appear  at  first  sight,  that,  on  the  supposiiion  of 
B  quantity  of  business  greater  than  can  be  dispatched  in 
the  disposable  time  of  a  stogie  court,  and,  therefore,  of  an 
adequate  demand  presented  for  two  courts,  it  would  be 
desirable  to  make  a  separation  of  the  whole  mass  of  causes 
into  simple  and  complex  causes,  allotting  the  simple  causes 
to  the  one  court,  Uie  complex  ones  to  the  other. 

That  a  distinction  ought  to  be  made  between  these  two 
classes  of  causes,  is  proved  by  other  reasons. 

A  great  majority  of  the  whole  number  of  suits  do  not 
require  more  than  a  few  minutes  each,  to  hear  and  termi- 
nate :  this  is  matter  of  experience.  Yet  here  and  there  a 
cause  shall  arise,  which,  to  do  justice  to  it,  may  require  more 
than  as  many  dave  of  uninterrupted  attendance.  Were  no 
diviiiion  established  between  simple  and  complex  causes, 
here  might  be  a  hundred  sets  of  suitors,  with  their  respective 
witnesses,  all  kept  in  a  state  of  torment  by  one  single  cause. 
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exclusion  of  the  other ;  in  the  first  place  you 
lose  the  benefit  of  emulation ;  in  the  next  place 
you  produce,  without  any  use,  the  danger  of 
collision.  On  the  part  of  the  plaintiff,  uncertainty 
to  which  of  the  two  courts  he  ought  to  apply, 
on  the  occaiiionof  this  or  that  individual  cause : 
on  the  part  of  the  defendant,  uncertainty 
whether  to  submit,  or  not  to  submit,  to  the 
cognizance  endeavoured  by  the  plaintiff  to  be 
given  to  the  one  or  the  other  court,  on  the 
occasion  of  that  individual  cause :  on  the  part 
of  each  court,  uncertainty  whether  it  ought  to 
take  cognizance  of  this  or  that  sort  of  cause. 

Like  a  broken-down  carriage  in  a  procession,  it  might 
happen  to  a  long  cause  to  produce  irreparable  damage, 
stopping,  for  days  or  weeks,  dozens  or  scores  of  causes,  to 
each  of  which,  upon  an  average,  as  many  minutes  might 
suffice. 

It  would  however  be  in  some  respects  better,  (two  courts 
in  one  district,  together  with  separation  of  complex  from 
simple  causes,  being  supposed  to  be  resolved  on),  that  one  of 
the  two  courts  should  not  be  confined  to  simple,  the  other 
to  complex  causes,  but  each  court  occupied  with  causes  of 
both  descriptions,  dividing  its  time  between  them.  1.  On 
this  plan  you  have  the  benefit  of  emulation ;  on  the  other,  noL 
2.  Confine  the  simple  causes  to  one  court,  the  complex 
causes  to  the  other,  the  latter  seems  in  danger  of  getting  a 
bad  name :  the  delay  inseparably  attached  to  the  nature  of 
the  cause,  may  come  to  be  charged,  as  matter  of  blame,  to 
the  personal  account  of  the  judee. 

It  is  better,  as  between  simple  causes  and  complex  ones, 
to  allot  to  them  different  portions  of  the  same  day,  than  differ- 
ent days. 

1.  Latter  part  of  every  day  for  appointed  causes,  fore  part 

of  the  day  for  chance  causes,  is  easier  to  remember,  than 

^Och  and  such  days  for  the  one,  such  and  such  other  days 

A>r  the  other.     Coming  on  a  wrong  day,  a  man  finds  the 

door  of  justice  shut  against  him. 

2.  On  the  principle  of  distinction  of  days,  there  are  entire 
^^ys  on  which  cases  (for  some  there  are)  that  cannot  wait 

VOL.   IV.  V 
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With  the  purest  intentions  on  the  part  of  those 
by  whom  the  line  of  demarcation  is  drawn,  and 
with  intentions  equally  pure  on  the  part  of  those 
whose  duty  it  is  to  conform  to  that  line,  the 
application  of  the  metaphysical  principle  of 
division  has  ever  been  a  difficult  one,  and  one 
which  is  constantly  liable  to  give  birth  to  those 
doubts  and  contestations,  the  prevention  of 
which  is  aimed  at  by  it.  With  the  purest 
intention  in  both  quarters:  much  more  with 
sinister  and  corrupt  intentions  in  either  quarter, 
or  in  both  ;  much  more  again,  if  the  two  func- 
tions shall  everywhere  have  been  (as  under  the 
fee-gathering  system)  united  in  the  same  hand, 
that  hand  employed  in  carving  out  jurisdiction, 
for  itself  to  fatten  upon. 

It  will  be  matter  of  difficulty,  in  the  raaturest 
and  strongest  state  of  the  public  mind  :  much 
more  must  it  have  been  in  those  ages  of  bar- 
one  hour  without  danger  of  irreparable  mischief,*  find  justice 
inaccessible.  Of  this  mischief,  the  principle  of  distinction  of 
hours  stands  clear. 

3.  In  the  case  of  a  superfluity  of  time  on  the  one  part, 
and  a  superfluity  of  business  on  the  other,  it  will  be  easier 
to  borrow  of  the  morning  for  the  afternoon,  or  of  the  after- 
noon for  the  morning,  than  to  borrow  of  one  day  for  another. 

A  suit  of  a  simple  nature  has  been  commenced  within  the 
fore  part  of  the  day;  with  the  help  of  another  half  hour, 
borrowed  from  the  afternoon,  it  may  be  dispatched:  in  the 
first  suit  appointed  for  the  afternoon,  the  parties,  or  one  of 
them,  are  not  quite  ready,  or,  though  ready,  can  with  less 
inconvenience  wait  the  half  hour,  than  the  parties  in  the 
simple  cause  can  wait  the  whole  day,  or  perhaps  two 
days. 

Suppose  no  complex  business  at  all  appointed  for  the 
afternoon  :  chance  business  may  be  received  in  lieu  of  it, 
instead  of  waiting  a  day,  as  it  must  otherwise  have  done. 

*  Ship  on  the  point  of  sailing ;   female  in  the  hands  of  a  ravisher  oi^ 
board  of  it.    Other  cases  might  be  instanced  in  abundance. 
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barity  and  ignorance  in  which  those  lines  of 
demarcation  have  been  scratched  in  so  many- 
directions,  with  so  much  emolument  to  the 
draughtsmen,  and  so  much  delay,  vexation,  and 
expense,  to  the  suitors,  of  succeeding  times. 

In  regard,  moreover,  to  modes  of  collecting 
evidence,  and  of  securing  forthcomingness, — one 
of  the  two  courts  being  provided  with  a  set 
of  powers  and  checks,  adapted,  in  the  best 
manner  that  can  be  devised,  to  those  respective 
purposes;  if,  in  the  provision  made  in  any 
respect  in  the  instance  of  the  second  court, 
there  be  any  variation,  that  variation  (since  by 
the  supposition  it  cannot  be  for  the  better)  will 
either  in  itself  be  upon  a  par  with  the  arrange- 
ment that  corresponds  to  it  in  the  case  of  the 
first  court,  or  it  will  be  for  the  worse.  The 
best  that  can  happen  to  it  is  to  be  upon  a  par : 
but  in  this  case, — though  of  itself,  by  the  suppo- 
sition, either  would  have  been  as  good  as  the 
other,-— yet,  there  being  also,  by  the  supposition, 
diversity  without  use,  the  effects  of  that  diver- 
sity cannot  but,  to  the  extent  of  it,  be  purely 
disadvantageous.  In  its  purest  possible  state 
of  simplicity,  the  law,  in  every  part  of  it,  draws 
upon  all  men  for  a  portion  of  labour  and  intelli- 
gence more  than  all  men  have  to  bestow  upon 
it :  here  is  an  inevitable  imperfection,  with  the 
inevitable  inconveniences  that  are  its  conse- 
quences :  add  to  this  inevitable  degree  of  com- 
plexity (that  is  of  non-notoriety,  and  thence  of 
uncertainty)  a  single  degree  that  is  not  inevit- 
able, every  word  thus  added  is  a  nuisance. 
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Section  II. — Distinction  between  law  and  equity, 
how  far  should  it  be  included  in  the  list  of 
devices  / 

In  speaking  of  the  entanglement  of  jurisdic- 
tiohSy  and  in  'particular  of  the  entanglement 
created  by  the  sham  distinction  between  law 
and  equity,  I  mentioned  it  as  an  article  in  the 
list  of  devices :  it  may  be  expected  that  it  shall 
foe  shewn  by  what  title  it  occupies  the  place 
given  to  it  in  the  list. 

.  It  will  be  found  tliat  the  device  is  not  in  the 
creation,  but  in  the  preservation  of  it.  Of  itself, 
it  can  scarcely  make  out  a  sufficient  title  to 
the  name.  In  its  original  creation,  it  was  not 
mischievous,  but  beneficial. 

Among  the  contrivances  as  yet  brought  to 
view  under  the  name  of  devices,  not  one  but 
what,  in  proportion  as,  in  efiect  as  well  as 
design,  it  was  subservient  to  the  sinister  ends 
of  judicature,  was  repugnant,  purely  repugnant, 
to  every  end  of  justice.  Equity  judicature, 
though  in  design  directed  with  as  much  fidelity 
as  the  other  to  the  same  ends,  and  though  in 
efiect  contributory  in  a  very  high  degree  to 
some  of  those  ends,  (viz.  the  collateral  ends  of 
delay,  vexation,  and  expense,  considered  as  the 
necessary  avenues  to  profit),  was  in  eflfect  con- 
tributory also  in  a  very  high  degree  to  the  direct 
ends  of  justice:  to  the  prevention  of  misde- 
cision,  and  of  failure  of  justice. 

But,  though  itself  not  in  strictness  entitled  to 
be  numbered  among  the  devices  purely  hostile 
to  the  ends  of  justice,  yet  so  intimate  has  been 
its  combination  with  them,  so  close  the  alliance, 
that,  in  any  survey  taken  of  them,  the  omission 
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of  so  capital  a  feature  would  have  left  a  most 
material  deficiency. 

In  England,  so  unexampled  was  the  imper- 
fection of  the  original  scheme  of  judicature,  so 
many  of  the  exigencies  of  society  had  it  left 
without  provision  altogether,  that  an  addition, 
from  some  quarter  or  other,  was  matter  of 
absolute  necessity.  These  necessary  additions, 
with  an  almost  inconceivable  stupidity,  the 
original  set  of  judges  refused  to  make.  By 
another  set  of  judges,  bred  up  in  a  diflFerent,  a 
foreign,  and  in  a  great  degree  even  a  hostile, 
school, — under  the  authority,  or  by  the  suffe- 
rance, of  the  same  sovereign,  these  additions 
came  by  degrees  to  be  made.*  But  the  new 
hands  by  which  these  indispensable  additions 
were  made,  would  not  work  but  upon  their  own 
terms.  The  terms  imposed  upon  suitors  by  the 
judges  of  the  old  school,  profitable  as  they  were 
to  the  imposers,  grievous  proportionably  to  the 
suitors,  (rendered  such  by  the  set  of  devices,  as 
above  explained),  were  not  yet  grievous  enough, 
were  not  yet  profitable  enough,  for  the  judges  of 
the  new  and  foreign  school.  The  home-bred 
judges  shook  off  by  degrees  the  obstacle  opposed 
to  their  designs  by  the  presence  of  the  parties, 
and  at  last  contrived  to  avoid  seeing  them  till 
the  very  last  instant,  when  it  is  impos- 
sible to  help  it,  and  when  no  good  can  come 
from  it:  from  first  to  last,  Rome-bred  judges 
never  would  suffer  the  parties  to  come  into 
their  presence  at  all.  Home-bred  judges, 
when  writing  was  scarce  and  dear,  insisted 
upon  its  being  employed,  in  consideriable  quan- 
tity,' to  no  purpose,  or  to  worse  than  none : 
Rome-bred  judges  refused  to  meddle  with  a 
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cause,  without  a  vast  and  boundless  mass  of 
writing  employed  in  the  first  instance. 

The  evil  done  by  the  judges  of  the  original 
English  school,  in  respect  of  the  exigencies  left 
without  provision, — the  evil  thus  done  by  them, 
in  so  far  as  doing  nothing  can  be  called  doing, 
was  immense.  The  good  done  by  the  judges  of 
the  Roman  school,  in  respect  of  the  provision 
made  by  them  for  the  same  exigencies, — the  good 
thus  done  by  them,  though  done  so  badly,  as  well 
as  upon  such  bad  terms,  was  proportionably  ex- 
tensive. The  good  thus  done,  consisted  in  the 
aid  thus  lent  to  the  direct  ends  of  justice. 

The  evil  done  by  the  new  workmen  in  the 
execution  of  the  new  work,  consisted  in  the 
enhancement  of  the  evils  of  delay,  vexation,  and 
expense  :  evil  done,  not  for  its  own  sake, — of 
that  gratuitous  wickedness  they  must  stand 
acquitted,— but,  as  in  the  case  of  the  old  work- 
men, for  the  sake  of  the  profit  extracted  out  of 
the  expense. 

We  have  seen  the  engines  employed  by  the 
old  school,  in  the  manufacture  of  that  mass  of 
profit-yielding  evil  which  it  fell  to  their  share 
to  organize.  In  the  fabrication  of  the  augmented 
mass  manufactured  by  the  new  set  of  hands, 
engines  the  same  in  the  main  were  employed, 
but  with  here  and  there  a  variation  in  the  pro- 
portions. 

All  this  while,  be  it  never  for  a  moment  out 
of  sight,  that, — how  well  soever,  when  com- 
pared with  the  common-law  branch  of  the= 
technical  system,  equity,  with  its  peculiacr 
branch  of  that  system,  may  be  entitled  to  th^ 
appellation  of  a  remedy, — compared  with  tb^ 
natural    system,    it   is   so    much   sheer    abuser  - 
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Whatever  imperfections  equity  has  corrected,  in 
so  bad  a  way,  and  upon  such  exorbitant  terms, 
the  natural  mode,  if  suffered  to  liave  gone  on 
undisturbed,  would  have  prevented  from  ever 
coming  into  existence:  and  would,  whenever 
called  in,  supply  the  defect,  in  the  best  manner, 
as  well  as  upon  the  best  terms. 

How  numerous  are  the  instances  of  necessary 
rights,  for  which  common  law  gives  no  remedy 
on  any  terms,  nor  equity,  without  keeping  the 
parties  for  months  or  years  in  hot  water !  but 
for  which  a  justice  of  peace,  operating  in  the 
mode  in  which  he  is  in  the  habit  of  operating 
as  far  as  the  law  will  suffer  him,  would  give  a 
more  effectual  and  less  precarious  remedy,  in 
the  course  of  as  many  hours  or  minutes. 

Think  of  that  remedy,  by  which  (though  still 
a  remedy)  natural  and  necessary  inconveni- 
ences never  cease  to  receive  a  twenty-fold,  a 
hundred-fold,  or  a  thousand-fold  increase !  And 
this  in  an  age  priding  itself  on  its  civilization, 
and  in  a  nation  never  tired  of  boasting  of  its 
laws! 

So  long,  therefore,  as, — whi^e  a  better,  an 
infinitely  better,  remedy  might  be  had  for  all 
the  defects  of  common  law, — this  entanglement 
of  jurisdictions,  a  remedy  so  imperfect,  and 
producing  so  many  collateral  evils,  is  allowed 
to  subsist;  so  long,  although  the  purpose  for 
which  it  was  created  was  a  highly  beneficial 
one,  the  preservation  of  it  has  an  indisputable 
title  to  a  place  in  the  list  of  devices. 

No  man  regarding  the  subject  with  a  view  to 
the  ends  of  justice  and  the  welfare  of  society, 
can  seriously  believe  that  the  existence  of  two 
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repugnant  masses  of  substantive  law,  that  the 
existence  of  two  repugnant  masses  of  adjective 
law,  two  systems  of  procedure  grounded  on 
repugnant  principles,  is  really  conducive  to 
those  ends.  If  this  be  so,  then  to  the  score  of 
device,  of  artifice,  of  fraud,  of  hypocrisy,  must 
be  referred  whatsoever  composed  complacency, 
much  more  whatsoever  active  and  busy  applause 
and  admiration,  we  see  bestowed  upon  English 
jurisprudence,  for  the  felicity  it  enjoys  in  the 
monopoly  of  this  peculiar  excellence. 

Section     III. — Equity  jurisdiction,    its    origin 
and  extent. 

Taken  by  itself,  or  anywhere  else  than  in 
company  with  the  word  court,  equity  is  abra- 
cadabra :  a  word  without  a  meaning. 

To  give  a  meaning  to  it,  you  must  ccmnect  it 
with  tlie  word  court,  and  say,  cmtrt  of  equity  .* 

What  then  is  a  court  of  equity?  Any  court 
in  which  the  course  of  procedure  is  in  a  certain 
form :  the  characteristic  of  that  form  being  the 
sort  of  instrument  called  a  bill  in  equity.  Any 
court  in  which  the  instrument,  the  written 
instrument,    in    which   the   plaintiff  states   his 

•  England  had  once  its  court  of  Btar-chaniber :  Prance 

its  court  of  the  marhle  table.  Explain  the  bnainess  of  a 
court  of  equity  by  a  delinition  of  ei]uity?  As  well  might 
you  explain  the  business  of  the  star-chamber  by  the  defini- 
tion of  a  star,  or  the  business  of  the  eour  de  la  tdbU  ie 
marbre  by  the  definition  of  marble. 

As  often  as,  in  Ilia  araumeiil,  a  lord  chancellor  or  a  lord 
chief  baroo  pronounces  the  word  equity ,-  substitute,  if  it  be 
more  agreeable,  the  word  *tar.  or  the  word  marbte:  it  wiB 
make  no  sort  of  diiference. 
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demand  (that  is,  the  judicial  service  which  he 
calls  upon  the  judge  to  render  to  him)  bears 
that  name. 

To  bear  that  name,  it  must  contain,  besides 
occasional  parts,  three  essential  parts :  the 
charging  part,  containing  a  statement  of  the 
alleged  facts ;  the  interrogating  part,  containing 
questions  adapted  to  the  purpose  of  extracting 
from  the  defendant  a  sort  of  confessorial  testi- 
mony, admitting  the  matter  of  fact  alleged,  or 
so  much  of  it  as  shall  be  sufficient  to  warrant  the 
judge  in  acceding  to  the  prayer ;  and  the  prayer 
itself,  in  which  a  statement  is  given  of  the 
service  looked  for  at  the  hands  of  the  judge. 

The  defendant,  if  he  means  to  combat  the 
obligation  of  rendering  this  service,  is  under  an 
obligation  of  yielding  the  testimony  thus  de- 
manded of  him  :*  the  instrument  in  which  it 
is  contained  is  called  an  answer ^  the  defendant's 
answer  to  the  plaintiff's  bill. 

At  the  time  this  answer  is  delivered  in  at  an 
office,  the  truth  of  it  is  declared,  in  general 
terms,  by  a  viva  voce  declaration,  accompanied 
.with  the  ceremony  of  an  oath. 

Of  this  ceremony,  the  effect  is  to  deprive  a 
man,  pro  re  natd,  of  the  benefit  of  the  men- 
dacity-licence, granted  (as  already  explained) 
to  all  parties  on  the  occasion  of  the  pleadings 
delivered  in  by  their  respective  attornies,  on  the 
occasion  of  a  suit  in  a  court  of  common  law. 
To  the  plaintiff,  in  respect  of  his  bill,  the 
licence  is  reserved ;  and  he  is  even  compelled 

*  Except  the  comparatively  rare  cases  of  a  plea,  and  a 
demurrer,  not  worth  explaining  for  this  purpose. 
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to  make  use  of  it :  to  the  defendant,  it  is  not 
reserved. 

What  then  is  equity?  Answer: — whatever 
has  ever  been  done  by  a  court  of  equity. 

A  court  of  equity  is  a  sort  of  court  peculiar 
to  English  jurisprudence,  and  the  institution  of 
which  took  place  at  a  period  of  time  compara- 
tively recent,  relation  being  had  to  the  other 
courts,  called  courts  of  common  law. 

The  powers  assumed  by  this  sort  of  court 
have  applied  themselves  to  the  substantive 
branch  of  the  field  of  law,  as  well  as  to  the 
adjective  branch,  the  law  of  procedure. 

1.  To  the  substantive  branch:  accordingly 
you  have  legal  estates,  and  you  have  equitable 
(estates.  The  same  estate  which  by  the  common 
law  courts,  if  applied  to,  would  be  given  to  one 
inan,  the  equity  courts  give  to  another.  The 
same  estate,  which,  upon  your  applying  for  it 
to  a  common  law  court,  the  court  will  give  to 
you, — an  equity  court,  upon  an  application 
made  by  your  adversary,  will  give  to  your 
adversary.  In  case  of  a  conflict,  or  seeming 
conflict,  of  this  sort,  the  equity  court  is  the 
strongest :  nor  is  the  common  law  court  dis- 
satisfied ;  it  has  had  its  fees. 

The  subject  which  gives  most  occasion  to 
this  difference,  is  the  interpretation  put  upon 
conveyances  (wills  as  well  as  deeds  included) : 
the  interpretation  put  upon  these  instruments, 
or  rather,  the  disposition  made  of  men's  property, 
on  pretence  of  interpretation.  Common  law 
gives  the  property  to  one  man,  equity  to 
another  :  when  a  man's  intention,  or  pretended 
intention,    has  been  ascertained,    equity  will 
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sometimes  give  effect  to  it,  in  a  case  in  which 
common  law  would  refuse  to  give  effect  to  it. 

2.  To  the  adjective  branch.  In  this  field, 
the  principal  operations  of  equity  may  be 
ranked  under  two  heads: — 1.  Rendering,  for 
the  purpose  of  giving  eflfect  to  acknowledged 
rights,  a  variety  of  services,  which  the  com- 
mon law  courts,  through  stupidity  or  inability, 
had  omitted  to  do. — 2.  Stopping  what  was  in 
a  course  of  being  done,  or  overthrowing  what 
had  been  done,  by  the  common  law  courts, 
upon  a  variety  of  occasions. 

Between  stupidity  and  inability,  the  distinc- 
tion is  no  other  than  between  cause  and  effect- 
Before  the  equity  courts  grew  up  and  trenched 
upon  them,  the  common  law  courts  did,  or 
might  have  done,  whatever  they  pleased. 
There  was  therefore  no  inability,  but  such  as 
was  voluntary.  Doing  abundance  of  things 
which  they  omitted  to  do,  they  might  not  only 
have  done  (which  indeed  was  less  than  nothing 
to  them)  more  good,  but,  what  was  everything 
to  them,  have  got  more  money.  Therefore,  so 
far  as  inability  extended,  it  had  stupidity  for  its 
cause. 

From  whatever  cause,  however;  the  list  of 
the  things  which  they  could  not,  that  is  to  say, 
would  not,  do,  was  a  pretty  long  one. 

What  they  could  do,  and  did  do,  amounted 
to  this :  they  could  punish  a  man :  hang  him : 
cut  his  hands  or  legs  off:  they  could  take  a 
thing,  a  moveable  thing,  bodily,  from  one  man, 
and  put  it  into  the  hands  of  another :  from  a 
house  or  a  field  they  could  turn  a  man,  head 
and  shoulders,  and  put  him  into  jail  if  he  came 
in  again :    they  could   take,  and  at  one  time 
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used  to  take  (for  example,  on  pretence  of  your 
having  been  outlawed,  when  it  was  no  such 
thing)  your  estate,  and  divide  it  amongst  them- 
selves :  they  could  take  the  property  of  a  dozen 
men  (jurymen)  together,  and  destroy  or  dis- 
sipate it :  it  was  what  they  did  as  often  as  a 
new  trial  was  granted  :  till  about  the  middle  of 
the  seventeenth  century,  they  would  not  grant 
one  upon  any  other  terms. 

What  they  could  not  do,  was — everything  else. 

Not  one  thing  whatsoever  that  a  man  ought 
to  do,  could  they  make  him  do.  A  man  had 
agreed  with  you  to  sell  you  an  estate,  and  you 
had  paid  him  the  money :  could  they  make 
him  put  you  in  possession  of  the  estate,  or  put 
you  in  possession  of  it  themselves  ?  JVot  they  . 
indeed.  What  they  could  do,  was  to  punish 
him,  or  make  a  shew  of  punishing  him,  for  not 
liaving  done  it:  give  you,  or  make  a  shew  of 
giving  you,  money,  instead  of  the  estate :  to 
raise  the  money,  take  his  goods,  if  he  had  not 
sense  to  put  them  out  of  the  way,  lake  them, 
sell  them,  and  give  you  what  they  fetched: 
take  his  goods,  or  instead  of  his  goods,  if  he 
had  lands,  and  had  not  sense  to  dispose  of 
them,  take  half  of  them,  and  but  half,  when 
double  would  not  suffice. 

In  regard  to  the  future,  and  in  the  way  of  "I 
restraint,  they  could  stop  another  set  of  judges, 
a   subordinate    court,    from    doing    what  they  ■ 
chose  should  not  be  done  ;   but  they  knew  not « 
how  to  deal  with  individuals  :    they  could  stop  ' 
encroachments  upon  their  judicature,  but  they 
could    not   stop  waste.      When    a    house    was 
pulled    down,  they   could    punish    a   man  for 
having  pulled  it  down;    when  a  grove  or  an 
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avenue  was  cut  down,  they  could  punish  him 
for  having  cut  it  down ;  but  as  to  the  preventing 
or  stopping  him,  it  was  out  of  their  line.  Mis- 
chief must  first  be  done,  before  they  would  stir 
a  finger  to  prevent  it.  When  the  steed  was 
stolen,  then,  and  not  till  then,  were  they  ready 
and  willing  to  shut  the  stable  door.  It  required 
equity  (when  equity  reared  its  head)  to  stop 
waste. 

Thus,  in  the  way  of  restraint  alone,  and  that 
very  imperfectly,  could  they  operate  upon  the 
future ;  in  the  way  of  compulsion^  they  knew 
not  how  to  deal  with  it. 

There  was  a  particular  circumstance,  to  which 
they  were  in  a  considerable  degree,  if  not  alto- 
gether, indebted  for  their  impotence :  and  that 
was,  their  connection  with  a  jury. 

How  a  set  of  men  in  many  respects  so  arbi- 
trary, came  to  find  themselves  hampered  with 
this  salutary  clog,  is  among  the  many  historical 
points  involved  in  darkness :  but  so  it  was. 
By  King's  Bench,  by  Common  Pleas,  by  Ex- 
chequer, scarce  anything  was  to  be  done,  but 
either ybr  or  with  a  jury. 

But  there  are  abundance  of  things  that  could 
not  be  done,  and  never  have  been  done,  nor  ever 
can  be  done,  by  a  jiiry :  and  amongst  these  are 
many  things  so  necessary,  so  strictly  necessary, 
that  without  them  the  existence  of  society,  in  a 
state  of  civilization  ever  so  little  above  the  state 
of  barbarism,  ever  so  little  approaching  to  the 

S resent,    is    a    matter  physically  impossible. 
Ivery     function     requiring     occasional     and 
occasionally  repeated  superintendance :   every 
function  requiring  a  constant  eye  to  the  future, 
.and  a  ready  hand  to  follow  it.      Everything 
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that  was  to  be  done  in  a  cause  which,  in  any- 
one of  a  multitude  of  respects,  was  to  a  certain 
degree  complex. 

Except  the  anomalous  and  next  to  unex- 
ampled case  where  jurymen  have  been  treated 
like  cardinals  in  a  conclave, — 'whatever  is  done 
by  a  jury,  well  or  ill,  must  be  done  in  a  single 
sitting:  shut  up  again  after  they  have  been 
turned  loose,  they  arc  no  jury,  their  claim  to 
confidence  is  gone.  By  possibility  a  jury  may 
sit  together  (because  they  have  sitten  together) 
twenty-four  hours ;  but  if  they  have  sat  to- 
gether half  the  time,  unless  they  take  their 
verdict  blindly  from  the  judyje,  he  choosing  to 
give  it  to  them,  cross  and  pile  would  present  a 
better  chance  for  justice. 

Habituated  to  act  with  a  jury,  these  sages 
knew  not  how  to  act  without  one  :  no  pipe,  no 
dance;  no  jury,  no  justice.  Withajury,  or, 
in  the  meantime,  for  a  jury,  was  everything  to 
be  done  :  what  couid  not  be  done  with  a  jury, 
was  either  not  worth  doing,  or  could  not  be 
done.  Superstition  bears  her  shackles  every- 
where: poetry  has  been  cramped  by  unities: 
by  unities  justice  too  has  been  cramped.  At  tlie 
play-house,  what  could  not  be  squeezed  into 
five  hours  was  not  to  be  represented  :  in  West- 
minster Hall,  what  could  not  be  squeezed  into 
twenty-four  hours  was  not  to  be  done. 

Of  the  three  common  law  courts  (the  common 
law  half  of  each  Exchequer  judge  included), 
there  was  but  one,  the  King's  Bench,  that  had 
any  notion  of  bidding  any  man  (except  the 
sheriff)  do  anything:  and  if,  having  received 
the  order  (in  law-jar^n  called  a  mandamus}, 
a  man  cho.se  to   make  a  lying  excuse,    thei 
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ended  the  suit.  In  a  fresh  suit,  if  you  could 
prove  the  lie  upon  him,  then  came  work  for  a 
jury,  and  then  he  might  be  made  to  pay  so 
much  money  as  the  jury  taxed  him  at :  but  as 
to  making  him  obey  the  order,  it  was  not  to  be 
thought  of. 

From  their  incapacity  of  compelling  a  man 
to  do  his  duty,  coupled  with  their  incapacity  of 
doing  anything  that  could  not  be  done  in  twenty- 
four  hours,  resulted  their  incapacity  for  the 
discharge  of  a  number  of  functions,  on  the  dis- 
charge of  which  the  continuance  of  society 
depends. 

1.  Scarce  an  act  of  power,  whether  over 
person  or  property,  could  they  make  a  man 
exercise,  scarce  a  trusty  as  the  phrase  is,  could 
they  make  him  execute,  for  the  benefit  of  another. 
From  this  they  were  disqualified,  not  only  by 
the  two  causes  above  brought  to  view,  but  by  a 
third  likewise. 

Most  trusts,  and  in  particular  all  domestic 
trusts,  require  continued  superintendance :  in- 
terposition, not  constant  indeed,  but  eventual 
and  occasional,  at  a  moment's  warning.  Cruelty, 
negligence,  dissipation,  imbecility,  have  not 
their  long  vacation.  But  the  custodes  morum^ 
the  judges,  had,  and  resolved  to  have,  their  long 
vacation :  not  one  week  of  it  would  they  part 
with :  the  wife  might  be  plagued  to  death,  the 
child  corrupted,  the  property  consumed  and 
wasted,  it  was  no  concern  of  theirs. 

2.  If  an  account  of  any  considerable  length 
wanted  settling,  they  had  no  tolerable  means  of 
settling  it.  An  account  with  a  thousand  items 
in  it,  five  hundred  on  one  side,  as  many  on  the 
other,  contains  the  matter  of  a  thousand  suits : 
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were  there  ten  thousand,  they  would  have  had 
no  objection  to  dispose  of  them,  if  presented 
one  by  one;  but,  if  presented  in  a  mass,  they 
know  not  what  to  make  of  it. 

3.  If  a  thing  were  in  dispute  between  two 
parties,  the  one  not  in  possession  of  the  thing 
could  settle  it,  by  bringing  au  action  against 
the  other:  but  if  a  third  had  also  a  claim,  they 
knew  not  what  to  do  about  it. 

4.  Destruction  of  property,  (houses,  treef 
and  so  forth),  they  had  no  notion  so 
as  of  stopping,  much  less  preventing,  so 
as  the  destroyer  had  a  right  to  the  use  «J 
it.  Damages,  meaning  satisfaction  in  moneyj 
they  were  ready  to  give,  as  soon  as  he  ha*' 
absconded. 

5.  If  a  complex  mass  of  property  called  f 
distribution,  they  knew  not  how  to  go  about  J 
For  every  death  that  took  place,  (not  to  speak 
of  insolvency),  if  the  deceased  was  worth  any- 
thing,  there  was  a  complex  mass  of  property  , 
vacant,  and   requiring  to  be  disposed  of;    but'.l 
death  was  of  the  number  of  those  contingencies  \ 
that  had  escaped  their  providence. 

6.  If  an  executor  had  promised  to  pay  i 
legacy  left  by  his  testator,  they  could  take 
measures,  as  above,  for  making  him  pay  it :  butJ 
if,  choosing  rather  to  keep  the  money,  he  hadi 
the  wit  not  to  make  any  such  promise,  they  I 
knew  not  what  to  do  with  him  ;  he  might  do  aa^^l 
he  would  with  it,  for  anything  they  could  do  to^'i 
get  it  from  him. 

In  some  of  these  instances,  they  could  not  aotd 
at  all:  in  others,  if  they  did  act,  it  was  so- 1 
awkwardly  and  so  badly,  they  had  better  not  \ 
have  meddled  with  it.     In  comparison  of  their  i 
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mode,  equity,  %vith  all  its  delays,  was  found  a 
relief. 

Here,  then,  was  a  gold  mine  ;  a  mine  rich  in 
business :  open  to  any  hand  that  had  strength 
to  seize  it,  and  the  wit  to  work  it. 
•  The  clergy,  a  set  of  adventurers  who  were 
always  on  the  alert, — the  clergy,  dividing  them- 
selves into  two  parties,  entered  and  took  pos- 
session of  so  many  different  parts  of  it :  one 
party  with  one  pretence  (that  is,  with  one  set 
of  words)  in  their  mouths,  the  other  with 
another. 

Some  talked  of  holy  mother  church,  and 
souls,  and  pious  uses.  For  the  good  of  a  man's 
soul,  whatever  he  had  died  possessed  of,  be  it 
what  it  would,  so  it  were  worth  having,  they 
were  ready  to  charge  themselves  with  it  for  pious 
uses :  and  of  all  uses,  none  were  so  pious  as 
their  own. 

The  bishops,  having  for  their  proper  and  only 
ostensible  function,  the  shewing  men  heaven,  and 
keeping  them  on  the  right  road  to  it,  soon  per* 
ceived  that  there  was  no  earthly  power,  which, 
in  such  pious  hands,  might  not  be  made  subser- 
vient to  that  pious  end.     At  an  early  period, 
^not  to  speak  of  the  goods  of  intestates,  including 
all  the  moveable  property  in  the  country),  in  the 
line  of  judicature,  they  soon  got  possession  of 
causes  relative  to  testaments,  and  causes  rela- 
tive to  marriage,*  with  a  few  et  caeteras  not 
^worth  mentioning  here.     Being  however  the 
delegates  of  a  spiritual  authority,  rivalizing  with 
'the  temporal  authority  of  the  king,  they  found 
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their  career  checked,  and  limits  tolerably  pre- 
cise (the  time  of  day  considered)  set  to  it. 

The  good  of  souls  was  their  object:  the 
good  of  souls  was  their  motto :  and  what  is 
above,  with  the  administering  a  little  fatherly 
or  motherly  correction,  by  the  bye,  for  paw- 
paw tricks,  was  all  they  were  allowed  to  do  for 
it.  In  testamentary  and  matrimonial  causes, 
what  was  done  by  them,  badly  as  it  was  done, 
would  scarcely  in  those  times  have  been  done 
less  badly  by  any  other  hands. 

To  another  set,  a  single  word,  equity^  answered 
every  purpose.  What  little  knowledge  the 
times  afforded,  was  in  a  manner  engrossed  by 
ecclesiastics:  the  king's  right-hand  man,  his 
virtual  first  minister,  under  the  name  of  chan- 
cellor, was  of  that  profession.  Whatever  in 
the  way  of  judicature  was  ready  to  be  done,  he 
was  ready  for  doing  it:  always  understood, 
so  long  as  money  was  to  be  got  by  doing 
it.  This  great  officer  chose  for  his  motto  the 
word  equity  :  whatsoever  a  bishop  did,  was  for 
the  good  of  men's  souls :  whatsoever  a  lord  chan- 
cellor did,  was  for  equity. 

It  has  been  among  the  artifices  of  men  in 

Eower,  to  fasten  upon  some  abstract  term,  to 
eget  upon  it  some  ideal  shadowy  being,  from 
the  influence  of  which  on  the  imaginations  of 
mankind  they  could  derive  respect,  and  into 
the  darkness  of  which  they  could  occasionally 
escape  from  envy  and  from  censure.  Ecclesi- 
astics, the  sons  of  the  church,  were  liable  like 
other  men  to  be  fools,  like  other  men  to  be 
knaves,  like  other  men  to  be  liars :  but  the 
church,  their  holy  mother,  ever  one,  ever  the 
same,  ceased  not  for  a  moment  to  be  all-wise. 
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all  trustworthy,  infallible.  Like  other  men, 
men  of  law,  sometimes  through  imbecility. 
Sometimes  through  cunning,  have  ever  and 
anon  (not  to  say  most  commonly)  cloathed 
their  conceptions  in  the  language  of  absur- 
dity :  but,  that  the  law  herself,  or  itself, 
through  all  vicissitudes,  has  never  ceased  to  be 
the  perfection  of  reason,  is  placed  out  of  doubt 
by  the  concurrent  testimony  of  Coke  and 
Blackstone.  A  judge  with  the  title  of  chan- 
cellor upon  his  head,  and  the  word  ^yw/(y  between 
his  lips,  will  be  no  less  exposed  than  a  judge 
with  the  title  of  judge  upon  his  head,  and  the 
words  law,  common  law,  between  his  lips,  to 
be  turned  aside  by  imbecility  or  cunning  into 
the  paths  of  iniquity  and  injustice :  but  that 
equity  is  a  personage  still  more  perfect  than 
that  law  which  is  the  perfection  of  reason,  is 
clear  not  only  by  the  assumption  of  all  equity- 
men,  but  by  the  confession,  more  or  less  explicit, 
of  common  lawyers  themselves.* 


*  Equity  iSf  in  its  original  signification,  exactly  synonymous 
to  its  conjugate  equality.  In  a  certain  description  of  cases, 
though  that  comparatively  a  narrow  one,  the  dictates  of 
-utility  require  that  in  the  allottment  and  distribution  made 
\>y  law  of  benefiu  and  burthens,  to  or  amongst  individuals 
standing  in  certain  relations  to  each  other,  the  proportion  of 
equality  should  be  observed.  In  so  far  as  this  state  of 
things  has  place,  it  is  right  and  proper,  because  it  is  most 
Sot  the  advantage  of  the  community  upon  the  whole,  that 
•och  an  allottment  and  distribution  of  the  objects  in  question 
%hould  be  made  by  the  substantive  branch  of  the  law.  In 
%o  far  as  the  allotment  so  made  by  the  substantive  branch  of 
the  law  has  been  adjusted  to  this  principle,  justice  requires 
^at  such  allottment  and  distribution  should  be  conformed 
to  and  carried  into  effect  by  the  adjective  branch  gf  tbe^. 
law ;  in  otb^  words,  by  the  system  of  procedure. 
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The  range  of  the  judicature  exercised  for 
the  good  of  men's  souls,  found  the  limits  that 
have  j  ust  been  mentioned  :  what  limits,  it  will 
naturally  be  asked,  had  equity  ? 

• 

To  the  extent  of  tbis  description  of  cases,  whateyer 
arrangement  is  conformable  as  above  to  equality ,  or  say  to 
equity y  is  conformable  to  justice,  and,  as  such,  fit  to  be  car- 
ried into  effect.  Out  of  this  circle  of  cases,  an  arrangement 
which  should  govern  itself  by  the  principle  of  equality,  which 
should  make  a  point  of  allotting  and  dividing  the  object  in 
equal  proportions  amongst  the  several  co-claimants  or  co- 
repugnants,  would  not  be  conformable  to  justice. 

Between  the  cases  in  which  the  adoption  of  the  principle 
of  equality  or  equity  is  employed  in  the  administration  of 
justice,  and  the  cases  in  which  it  is  not,  nor  can  be,  employed, 
consistently  with  the  dictates  of  utility  and  justice, — there  is 
not  in  the  nature  of  things  any  such  marked  distinction,  as 
that  justice  should  be  of  a  better  sort  in  the  one  set  of  cases 
than  in   the  other.     Yet,  somehow  or  other,  to  the  word 
equity y  the  relation  of  which  to  its  original  synonyme  equa" 
'  lity  has  insensibly  been  almost  forgotten,  a  sort  of  eulogistic 
sense  seems  somehow  or  other  to  have  attached  itself,  ex- 
ceeding in  the  degree  and  measure  of  eulogy  and  approba- 
tion, whatever  has  attached  itself  to  the  words  law  and  jki- 
tice.     By  equity,  men  have  accordingly  come  to  understand 
a  double- refined  sort  of  law,  distinct  from  and  superior  to 
the  common  sort,  to  that  sort  to  which  the  common  and 
original  appellative  law  continues  to  be  attached.     Between 
law  and  equity  there  seems  to  be  a  gradation  of  rank :  and 
'whensoever  they  meet,  that  it  belongs  to  law  to  yield  the 
pa$y  seems  altogether  out  of  dispute.    How  it  stands  between 
justice  and  equity  does  not  seem  quite  so  clear.     Does  it 
ever  happen  to  their  pretensions  to  meet  together  in  the 
teeth  ?    The  answer  may  be  yes  or  no,  whichever  happens  to 
be  most  convenient.     But  if  it  be  yes,  so  that  the  two  eod- 
desses  do  not  agree,  so  much  the  worse  for  justice.     Take 
her  at  the  best,  there  is  in  her  temper  a  crabbedness  that 
people  in  general  are  not  fond  of :  equity  is  decidedly  re- 
garaed  as  the  most  amiable. 

As  to  the  superior  favour  attached  to  the  word  equiiy,  it 
teems  referable  altogether  to  the  circumstance  of  posteri^ 
grity :  though  to  that  on  more  accounts  than  one. 
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In  principle,  none  at  all :  what  are  the  occa- 
sions on  which  a  judge  ought  to  act  otherwise 
than  according  to  equity  ? 

1.  AIoDg  witli  the  involuntary  good,  so  much  mischief, 
nor  that  altogether  involuntary,  had  been  seen  to  be  done 
by  men  in  power  with  the  words  law  and  justice  id  their 
mouths,  that  the  words  lind  been  rendered  to  a  certain 
degree  odioiig;  and  men  had  been  upon  the  look  out  for  some 
sort  of  system,  by  which  the  good  might  be  adminietered,  if 
not  without  any  admixture  of  the  evil,  at  least  with  a  less 
proportion  of  it. 

2.  The  formidableness  of  the  words  law  and  justice  had 
been  constituted  in  a  principal  degree  by  its  application  to 
penal  cases;  and  more  especially  to  those  in  which  the 
punishment  was  most  severe:  aod  of  every  such  territic 
application  the  word  equily  stood  clear. 

Here  was  prejudice  against  prejudice.  The  people,  in  pro- 
portion as  they  were  oppressed  by  law,  were  fond  of  equity:  in 
proportion  as  they  were  oppressed  by  judges,  that  is  by  lawyers, 
they  were  fond  of  juries.  Equity,  according  to  the  shortest 
and  most  comprehensive  conception  that  could  be  given  of  it, 
■was  a  sort  of  law  in  which  everything  was  done  without  juries. 
What  was  to  be  done?  Scylla  was  on  one  side;  Charybdis 
on  the  other.  Under  juries,  men  found  themselves  ruined  for 
-want  of  a  remedy.  Under  equity,  they  found  themselves 
oppressed,  and  plundered  slill  more  grievously  than  under 
juries,  by  virtue  of  this  new  invented  remedy.  The  allerna- 
Xive  was  like  that  of  the  wretched  patient  under  ancient  medi- 
cine: to  lose  his  life's  blood  for  want  of  a  styptic,  or  be 
broiled  by  a  red-hot  iron  applied  to  him  instead  of  one. 

They  little  think  that  to  magnify  trial  by  jury  is  to  con- 
demn equity.  But  lawyers,  to  w-nom  inconsistencies  of  all 
Unds  are  daily  bread,  have  contrived  to  make  them  easy 
vnder  these  as  well  as  so  many  other  inconsistencies.  For 
lawyers,  fond  ns  they  are  of  Junes,  are  still  fonder  of  equity. 
TTrial  by  jury  is  trial  by  lawyers;  but  trial  by  equity  is  trial 
\y  lawyers  loo,  and  with  still  more  work  for  lawyers  to  do 
Ihan  in  the  other  case.  Moreover,  in  process  of  time,  and 
"  l)y  an  improvement  made  in  equity  itself,  business  was  found, 
^nolin  equity,6y  equity,  for  juries:  and  along  with  it  more 
TbnsineBB  for  more  lawyers.  Juries  alone,  could  give  no 
»«medy  -  equity  alone,  had  no  tolerable  means  for  coming  at 
'  the  truth. 
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In  practice, — ask  for  the  boundary  line  of 
equity  ?  As  well  might  it  be  asked  what  line 
had  Ignoramus  been  describing  upon  the  floor, 
when  he  said  of  himself,  Buzzo  et  tonio  sicui 
musca  sine  caput. 

Ask  any  institutional  writer :  ask  a  lord 
chancellor  himself:  ask  both  in  one:*  as  readily 
will  he  undertake  to  trace  out  the  line  described 
by  Ignoramus  in  his  irregularities,  as  the  boun- 
dary line  of  his  own  jurisdiction,  with  all  its 
regularity ;  though  not  less  regular  than  equit- 
able. To  spiritual  courts,  testamentary  causes, 
matrimonial  causes,  sins:  to  admiralty  courts, 
maritime  causes.  To  these  jurisdictions,  already 
something  of  a  boundary  line  in  those  few  words. 
But  to  equity  courts,  what  causes  ?  Answer, 
equity  causes.  *'  What  is  to  accommodate  ? 
Why — to  accommodate :  as  if  I  were  to  ac- 
commodate you,  or  you  to  accommodate  me: 
in  a  word,  to  accommodate." 

Of  your  knowing  (if  it  were  to  be  known) 
what  equity  is,  and  whereabouts  the  line  that 
bounds  its  jurisdiction  runs,  the  practical  use, — 
supposing  you  unfortunate  enough  to  have  need 
of  something  to  be  done  for  you  by  a  court  of 
equity, — would  be  that  of  your  knowing  whether 
it  would  or  would  not  be  done.  In  such  a  case, 
take  for  your  direction  the  only  answer  (the 
only  honest  one  at  least)  that  can  be  given. 
Among  the  scanty  and  confused  accounts  that 
accident  has  brought  to  light  of  what  has  been 
done  by  judges  m  consequence  of  a  bill  in 
equity,  rummage  and  see,  if  you  can,  whether 
anything  like  what  you  want  to  have  done  has 

^  Mitford  on  Equity. 
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ever  been  done,  on  grounds  like  those  on  which 
you  would  call  for  its  being  done.  If  yes,  and 
the  view  taken  of  the  matter  by  the  judge 
happens  to  be  the  same  as  yours,  then  perhaps 
it  may  be  done :  if  no,  then  probably  it  will 
not  be  done. 

'By  you,  gentle  reader,  whoever  you  are,  (if 
you  be  not  a  lawyer),  I  mean  your  lawyers :  for 
as  to  yourself,  if  it  were  in  your  power,  from  any 
data  within  your  reach,  to  form  any  such  con- 
ception about  the  matter  as  w^ould  be  of  any 
use  to  you,  they,  and  those  whose  estate  they 
have,  would  have  been  labouring  for  so  many 
centuries  with  very  inadequate  success. 

How  could  it  be  expected  that  there  should 
be  any  line  of  demarcation  between  the  cases 
where  a  court  of  equity  does,  and  where  it  does 
not,  interfere  ?    since  the  limits  of  its  jurisdic- 
tion, like  that  of  all  other  jurisdictions  under 
English    law,    was    left  to   be   settled    by  a 
scramble.     The  history  of  the  scramble  would 
require  a  volume  ;    a  short  sketch  of  it  however 
may  be  given  here :  it  is  highly  instructive. 
'    With  the  single  exception  of  the  spiritual 
power,  a  power  which,   disdaining  all  limits, 
Avas  comprizable  under  no  rules ;    in  the  new 
settlement  that  took  place  after  the  Norman 
Cionquest,  the  geographical  principle  of  division, 
if  not  exclusively  established,  appears  to  have 
l^een  nearly  so,  in  the  great  outlines.    In  each 
bounty,  a  sheriff's  court,  competent  to  every 
CRort  of  suit :  attached  to  the  person  of  the  king, 
51  supreme  court,   competent  to  every  sort  of 
•uit,   and  moreover  exercising  a  controul  over 
tke  several  local  courts. 

In  an  evil  hour,  this  natural  simplicity  was 
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violated  by  a  wretched  attempt  at  logical  de- 
marcation: suits  in  general  (spiritual  excepted 
as  before)  were  distributed  under  three  unmean- 
ing heads :  pleas  of  the  crown,  common  pleas, 
and  exchequer  causes.  Exchequer  causes  meant 
revenue  causes.*  Pleas  of  the  crown  and  common 
pleas  meant  nothing  at  all :  but,  in  a  course  of 
ages,  a  meaning  was  to  be  made  ifor  them,  made 
by  a  tripartite  scramble :  the  miserable  people, 
whose  property  it  was  tearuig  to  pieces,  remain- 
ing in  hot  water  all  the  while.  Pleas  of  the 
crown,  judged  of  under  the  cognizance  of  a  set  of 
judges  whose  principal  occupation  consisted  in 
hanging  men  under  the  name  oi felons^  followed 
the  person  of  the  king  in  his  perpetual  rambles. 
Common  pleas  and  exchequer  causes  became 
statoinary  at  Westminster:  exchequer  causes 
by  custom,  common  pleas  by  law. 

Attached  all  this  while  to  the  person  of  the 
king,  was  a  most  indispensable  officer,  whose 
business  it  was  to  give  form  and  authentication 
to  all  permanent  expressions  of  the  king  s  will 
and  pleasure :  to  all  permanent  mandates  issued 
by  him;  to  all  contracts  to  which  he  was  a 
party.  This  officer  stood  distinguished  by  the 
name  of  chancellor.  Of  the  distinguished  sub- 
jects in  whose  company  the  monarch  spent  his 
time,  those  who  were  not  ecclesiastics  some- 

^  By  an  exchequer,  was  meant  a  table  in  which  squares 
of  two  different  colours  were  ranged  in  alternate  order :  an 
excellent  sort  of  table  for  several  very  amusing  games,  a 
Tery  indifferent  one  for  arithmetical  calculations.  Before 
the  introduction  of  the  Arabian  arithmetic,  it  was  in  general 
use  for  that  purpose.  Having  now  for  several  ages 
ceased  to  be  employed  as  an  instrumant,  it  is  still  teen  serv- 
ing as  a  sign  in  public  houses. 
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times  could  read,  and  sometimes  not :  the  eccle- 
siastics always  could :  the  chancellor  was  always 
an  ecclesiastic. 

What  this  minister  could  not  find  time  for/ 
was  the  administration  of  justice,  or  whatever 
was  administered  under  that  name :  what  he 
could  and  did  find  time  for,  was  to  sell  permis- 
sions to  apply  for  justice  elsewhere.  By  the 
opening  of  this  shop,  the  people  of  England  were 
divided  into  two  classes :  to  those  who  could 
raise  the  money,  justice  was  sold;  to  the  re- 
mainder, it  was  denied.  Note,  that  what  was 
thus  sold  at  the  great  shop  was  not  justice 
itself,  but  leave  to  buy  it  (that  is,  a  bad  chance 
of  it)  at  another  shop.* 

^  Out  of  this  abomination  has  sprung  (to  name  one  out 
of  a  thousand)  the  option  between  proceeding  by  original  and 
by  bUl,  in  most  sorts  of  causes  not  criminal ;  a  demand  of 
debt  for  instance.  As  the  chancellor  had  found  means  to 
oppress  the  people,  the  judges  found  means  to  cheat  the 
cnancellor.  X^ithout  waiting  for  his  permit,  they  made  a 
succedaneum  to  it  in  their  own  manufactory,  and  sold  it  for 
their  own  profit :  and  without  any  other  expense  than  a  few 
lies;  for  ink  and  parchment  were  found  by  the  plaintiff. 
This  spurious  equivalent  they  called  a  bill:  the  genuine 
one  retamed  or  acquired  the  name  of  an  original  (anf 
orieinal  writ).  Of  the  qualities  possessed  by  the  chan- 
cellor's ware,  there  were  some  which  somehow  or  other 
they  could  not  contrive  to  give  their  own :  accordingly 
they  sold  them  at  a  cheaper  rate.  One  of  these  properties 
was  that  of  converting  the  defendant  into  an  outlaw ;  of 
which  above,  in  chap.  13,  Chicaneries  about  Notice.  Another 
advantage  in  dealing  with  the  chancellor  was,  or  at  least  is, 
that,  in  case  of  appeal  called  writ  of  error,  you  save  one  stage 
of  jurisdiction  :  in  time,  from  half  a  year  to  a  whole  one  or 
more :  in  money,  between  201,  and  30/. 

Here  then  the  plaintiff  has  his  choice :  for  so  much  money 
he  may  give  the  defendant  so  much  torment ;  for  so  much 
more  money, 'so  much  more.    A  plaintiff,  who,  having  a  dis- 
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Justice  was  thus  regularly  polluted  at  the  very 
fountain  head :  polluted,  by  an  arrangement,  in 
which  the  mischief  of  extortion  was  the  most 
apparent ;  but  the  mischief  of  complication,  an 
invisible  but  endless  train  of  mischief,  not  the 
less  real  because  too  subtle  for  an  ordinary  eye 
to  follow,  was  the  most  felt. 

The  judges  of  the  King's  Bench,  (such  was 
the  title  given  to  those  who  had  cognizance  of 
pleas  of  the  crown),  the  judges  of  the  King's 
Bench,  having  na  right  to  meddle  at  all,  med- 
dled in  comparison  but  little,  in  causes  between 
individual  and  individual :  these,  under  the 
name  of  Common  Pleas,  had  fallen  to  the  share 
of  the  judges  of  another  court.  Besides  the  ra- 
pacity and  insincerity  inseparably  attached  under 
the  fee-gathering  system  to  the  very  station  of 
judge,  their  conduct  was  so  peculiarly  marked 
by  absurdity,  and  that  absurdity  so  constantly 
fruitful  in  mischief  and  misery,  that  the  com- 
plaints of  injured  suitors  running  continually  to 
the  king  left  him  no  rest.  These  judges  were 
nailed  by  law  to  their  bench  at  Westminster : 
the  chancellor  was  constantly  at  the  king's 
elbow.  "  These  people  are  teazing  me  to  death : 
these  judges  seem  to  have  lost  their  senses. 
Go  out  to  them  ;  do,  my  good  lord  :  hear  what 
the  people  have  to  say  for  themselves,'  and  see 
what  is  to  be  done." 

honest  man  to  deal  with  in  the  character  of  defendant,  has 
a  provident  attorney,  goes  to  the  chancellor's  shop  at  once: 
if  not,  in  his  passage  throu<rh  the  exchequer  chamber,  de- 
fendant and  his  attorney,  with  the  assistance  of  the  chief 
justice  of  the  King's  Bench,  give  him  sufficient  time  and 
reason  to  repent  it. — Vide  supra,  chap.  iv.  Corruption  parti" 
cularized  (under  the  head  H^rits  of  Error.) 
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The  good  lord  was  a  spiritualist :  spiritual 
ideas  came  last  from  Rome.  What  he  had 
learnt,  he  had  learnt  at  Rome;  or  at  least 
from  those  whose  learning  had  come  from 
Rome.  At  Rome,  in  addition  to  polemical 
theology,  in  which  his  lordship  was  an  adept  of 
course,  what  was  to  be  learnt  over  and  above 
reading  and  writing,  was  Roman  law.  By 
Roman  law,  though  everything  had  been  done 
badly,  everything  had  been  done.  Of  the  dis- 
tresses which,  by  the  outcries  raised  by  them, 
had  given  so  much  disturbance,  a  great  part 
had  been  produced  by  those  vacuities,  which  the 
stupidity  of  the  judges  had  rendered  them  una- 
ble, or  their  obstinacy  unwilling,  to  fill  up. 

Of  the  English  mode  of  administering  sot- 
disant  '}usi\ce,  and  of  the  sort  of  justice  admi« 
nistered  in  that  mode,  his  lordship  knew  as 
little  as  he  cared.  With  Roman  justice,  and 
the  Roman  mode  of  administering  it,  he  was 
more  or  less  acquainted. 

Roman  law,  the  seat  of  monarchical  despotism, 
and  the  source  of  the  most  restless  usurpation, 
had  all  along  been  an  object  of  just  suspicion  to 
the  few  great  lords,  who  in  their  assembly, 
during  its  short-lived  and  precarious  existence, 
shared  with  the  king  the  power  of  sovereignty. 
"  We  understand  little  enough  of  our  own  laws, 
but  we  understand  nothing  at  all  of  yours  :  our 
own  we  are  used  to,  and  we  won't  suffer  any 
change."  Such  had  been  the  answer  by  which 
a  project  copied  from  Roman  law  without 
thought,  had  been  repelled  in  like  manner  with- 
out the  trouble  of  thinking. 

Popular  expressions  are  a  well-known  nmsk, 
and  sometimes  an  effectual  one,  for  measures 
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that  are  unpopular,  or  might  otherwise  have 
been  so.  Equity  was  a  term  that  had  all  along 
been  in  use,  for  distinguishing  what  presented 
itself  as  most  popular  in  law.  Against  what- 
ever changes  the  reverend  Romanist  might  find 
himself  disposed  to  introduce  in  the  character 
of  relief,  he  found  a  hobgoblin  ready  anned, 
the  horror  of  innovation :  to  encounter  it,  he 
opened  his  rhetorical  budget,  and  produced  the 
soothing  sound  of  equity.  Ye  are  suffering 
under  the  plague  of  stupid  and  unjust  judges  : 
ye  are  afflicted :  behold  in  equity,  pure  and 
holy  Roman  equity,  beliold  in  it  a  balm  for  all 
your  sorrows. 

To  fill  up,  in  a  considerable  degree,  the  gaps 
which  had  been  left  in  English  law  by  its 
home-bred  professors,  a  head  was  found  to  be 
an  instrument  not  altogether  necessary:  a  band, 
with  a  pen  in  it,  was  sufficient. 

Few,  except  professed  shoemakers,  know 
how  to  make  shoes ;  few  that  find  any  diffi- 
culty in  fetching  a  pair  from  a  warehouse.  In 
the  Roman  law,  the  clergy  had  been  used  to  see 
a  sort  of  warehouse,  in  which  slops  of  all  sorts 
were  to  be  had  ready-made,  and  in  any  quan- 
tity, and  without  the  trouble  of  taking  measure. 
Nothing  could  be  more  fortunate.  To  take 
measure  of  feet  for  new  shoes,  would  have  been 
found  by  these  adepts  a  comparatively  easy 
task :  to  take  measure  of  exigencies  for  new 
laws,  if  the  laws  were  to  be  good  ones,  was 
altogether  out  of  their  line  ;  as  much  so,  as  out 
of  that  of  their  home-bred  colleagues.  To 
make  good  shoes,  they  would  have  had  nothing 
to  unlearn ;  to  make  good  laws,  bad  their 
situation  admitted  of  their  harbouring  any  such 
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wish^  they  would  have  had  a  great  deal  to 
unlearn:  almost  everything  they  had  ever 
learnt,  since  they  had  been  learners. 
<  Not  but  that  the  field  of  law  had  in  that 
school  been  surveyed  long  enough,  and  anx- 
iously enough :  but  it  was  in  no  such  point 
of  view.  It  had  been  worked  in,  long  enough 
and  industriously  enough :  but  it  was  to  no 
such  purpose.  Prepared  by  jargon,  it  had 
been  thick  sown  with  iniquity,  delay,  and 
vexation :  thicker  than  even  the  English  field  : 
that  it  might  be  rich  in  fees. 

A  course  of  procedure  for  continued  inqui- 
ries, or  for  continued  interposition,  good :  from 
Rome  too,    or  anywhere,    if   not  to  be  had 
otherwise,   and    no   better    to    be    had.     But 
miityl — what  had  all  this  to  do  with  equity  1 
What  more  than  with  so  many  other  fair  and 
pleasant  and   popular  words    that    might    be 
mentioned?  justice,  right  reason,  or  conscience? 
But  equity  was  the  cant  word  that  happened 
to  present  itself.     One  cant  word,  innovation, 
bad  been  employed  to  set  men  against  changes 
from  that  quarter  :*    it  required   some  other 
cant  word  to  reconcile  them  to  it :  this  hap- 
pened to  be  uppermost.     Man  calls  himself  a 
rational  animal,  and  thus  it  is  he  is  governed. 
To  govern  a  camel,  the  Arabs  put  a  hook  into 
his  nose :  to  govern  a  man,  you  sound  a  cant 
word  in  his  ear :  church,  liberty,  equity,  Jury  : 
and  with  this  the  animal  with  the  two  legs  i  s 
led  or  drawn  as  you  please. 

As  to  equity,  cant  it  was,  and  nothing  else , 
as  anybody  may  see  that  chooses  it. 

*  Nolumus  leges  Anglic  mutart. 
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What  had  equity  to  do  with  the  forcing  a  man 
to  do  what  he  ought  to  do,  any  more  than  with 
the  punishing  him  for  not  having  done  what  he 
ought  to  have  done?  with  settling  long  ac- 
counts, any  more  than  with  settling  short  ones  ? 
with  settling  a  dispute  between  three  parties, 
any  more  than  between  two?  with  making 
distribution  of  a  mass  of  property  taken  toge- 
ther, any  more  than  with  making  a  separate 
disposition  of  any  or  all  of  the  articles  it  was 
composed  of?  with  making  an  executor,  or  any 
other  man,  pay  what  he  ought  to  pay  without 
having  promised  it,  than  with  making  him  pay 
it  after  he  bad  promised  ?  with  making  a  man 
fulfil  an  agreement  about  a  hundred  pounds' 
worth  of  land,  any  more  than  with  making 
him  fulfil  an  agreement  about  a  hundred  pounds' 
worth  of  cows  or  horses  ? 

One  part  of  the  beauties  of  equity  still 
remains  to  be  brought  to  view. 

In  the  jurisdiction  assumed  by  the  courts  of 
equity,  may  be  distinguished  (in  so  far  as,  in 
so  thick  an  entanglement,  anything  can  be 
distinguished),  two  branches :  which,  for  this 
purpose,  may  be  expressed  by  the  terms,  the 
originally-operating y  or  necessary  branch,  and 
the  controllings  or  abusive  branch.  By  the 
originally-operating  branch,  let  us  understand 
that  which  operates  in  the  cases  where  the 
business  which  is  done  by  equity  is  not  med- 
dled with  at  all  by  common  law.  This  branch 
is  that  we  have  been  glancing  over,  and  which 
was  rendered  necessary,  we  have  seen  how. 
By  the  controlling  branch,  let  us  understand 
that  which  operates,  where  what  has  beea 
doing,  and  doing  without  reproach  to  those  by 
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whom  it  has  been  done,  at  common  law,  is,  at 
the  mere  suggestion  of  the  defendant,  over-» 
turned  if  he  prevails,  stopped  for  an  indefinite 
time  at  any  rate,  by  a  court  of  equity. 

Among  the  various  classes  of  depredators, 
one  has  been  distinguished  in  which  they  hunt 
in  couples.  One  of  the  pair  runs  violently 
against  a  man,  and  knocks  him  into  the  kennel : 
the  other,  with  sympathetic  eagerness,  runs  up 
to  his  assistance,  drives  off  the  assailant,  helps 
up  the  sufferer,  and  picks  his  pockets.  The 
ruffian  thief  is  common  law :  the  hypocrite 
thief  is  equity.    • 

Of  the  controlling  branch  of  equity  business, 
the  principal  part  will  be  brought  to  the  view 
of  the  man  of  law  by  the  word  injunction: 
injunction,  applied  to  the  stopping  of  proceed- 
ings in  a  common  law  court. 

A  view  has  been  given  of  the  species  of  sham 
justice  called  special  pleading :  the  practice  of 
injunctions  is  a  sort  of  aggravation  of  that  griev- 
ance. The  same  fraud,  the  same  hypocrisy; 
but,  by  means  of  still  more  barbarous  vexation 
and  delay,  productive  of  still  richer  pillage. 

For  a  twelvemonth  or  so,  your  debtor  has 
been  fighting  you  off  in  a  common  law  court : 
the  powers  of  common  law  delay  are  exhausted : 
you  are  on  the  point,  as  you  suppose,  of  getting 
your  due  :  in  comes  a  writ  of  injunction,  and 
now  you  are  at  the  commencement  of  a  suit  in 
equity. 

The  pretence  may  be,  no  matter  what :  since, 
for  the  purchase  of  the  delay,  there  is  no  sort 
of  use  in  its  being  true.  The  following  is  as 
natural  as  any:  in  the  common  law  suit,  the 
decision   in  your  favour  was  grounded  on  he 
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evidence  of  some  one  else ;  but  you,  in  the 
common  law  suit  the  plaintiff,  now  by  the 
equity  suit  converted  into  a  defendant,  you,  of 
your  own  knowledge,  know,  as  you  have  done 
all  along,  that  the  fact  on  which  the  verdict  was 
grounded  was  not  true.  The  common  law 
judges  will  not  allow  you  to  be  interrogated; 
the  equity  judges  will :  there  needs  therefore  a 
suit  in  equity. 

The  pretence  may  be  as  mendacious,  as  in  the 
case  01  the  common  law  pleadings :  for  the 
same  providence  that  granted  the  mendacity- 
licence  in  that  case,  extends  it  on  to  this. 

In  a  court  of  conscience,  the  same  common 
sense  and  common  honesty  that  reprobate 
special  pleadings,  would  have  reprobated  the 
injunction  along  with  them.  Your  debtor  be- 
ing in  the  presence  of  the  judge,  and  you  in  the 
same  presence  at  the  same  time;  whatsoever 
each  of  you  knows  in  relation  to  the  fact  in 
dispute,  would  have  come  out  upon  the  spot, 
extracted  by  your  reciprocal  interrogations. 

You  see  how  poor  a  resource  special  pleading 
is,  in  comparison  of  an  injunction:  that  is, 
would  be,  if  either  were  to  exclude  a  man  from 
the  benefit  of  the  other.  A  sham  plea,  if  it 
comes  at  all,  must  come  in  the  middle  of  the 
suit :  and  the  suit,  though  it  has  ever  so  many 
of  them,  is  still  but  one  suit,  and  that  but  a 
common  law  suit.  But  an  injunction  is  an 
entire  suit,  a  second  suit,  and  that  an  equity 
one,  piled  upon  the  first.  The  common  law  suit 
is  a  dwarf;  the  equity  suit,  a  giaiit  mounted 
upon  his  shoulders. 

By  the  injunction,  the  common  law  suit  may 
indeed  be  stopped  at  any  stage,  may  be  stopped 
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at  the  earliest.  But  your  adversary  and  his 
solicitor  know  little  oi  their  business,  if  they 
bring  it  out  a  single  moment  before  the  last. 

Note  well  here  in  what  the  abuse  consists. 
Not  in  the  giving  powers  for  compelling  the 
testimony  of  the  party ;  for  without  such  powers 
there  is  no  justice. 

The  abuse  then  consists,  not  in  the  giving  of 
those  powers ;  but  in  the  leaving  to  him,  who 
wishes  for  them  to  no  other  purpose  than  that  of 
an  instrument  of  abuse,  the  faculty  of  delaying 
the  use  of  them  to  so  late  a  period  ;  and  by  send* 
ing  him  to  a  fresh  court,  obliging  him,  as  well 
as  enabling  him,  to  plunge  his  injured  adver* 
sary,  as  well  as  himself,  in  the  depths  of  a  fresh 
suit.* 

Of  the  morality  of  the  priest  of  equity,  let 

*  We  have  seen  the  purposes  in  respect  of  which  admis- 
sion of  the  parties  with  their  testimony  in  the  6rst  instance, 
and  if  possible  in  the  shape  of  viva  voce  testimony,  is  essen- 
tially conducive  to  the  ends  of  justice.     We  have  seen  the 
fatal  success  with  which  common  law  had  laboured  to  exclude 
mil  that  body  of  light,  in  her  workings  towards  the  sinister 
cods  of  judicature.     Equity,  by  partial  admissions  given  to 
Ihe  excluded  lights,  though  but  too  frequently  broken  into 
false  and  fallacious  colours,  has,  upon  her  own  extortionate 
teitns,    in  a  group  of  cases  considerable  in  number  and 
extent,  rendered  to  justice  a  perhaps  unintended  service, 
'^bile  occupied  in  preserving  to  her  own  profit  the  sinister 
ends  of  judicature.     Here  follows  a  list,  or  at  least  a  large 
sample  of  these  cases : — 

1.  Bill  against  two  or  more,  to  know  against  which  of 
ttem  an  action  shall  be  brought. 

2.  Bill  of  discovery  against  defendant,  for  the  extraction 
of  his  testimony  (the  self-disserving  part  of  course  is  the 
part  called  for)  in  the  epistolary  mode. 

3.  Bill  of  discovery  for  the  discovery  of  sources  of  written 
Cadd  probably  real)  evidence,  in  his  custody,  or  power,  or 
knowledge :  a  wretchedly  imperfect  mode  of  searching  for 
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three  short  features  of  his  divinity  serve  as  a 
sample.  1.  For  mendacity,  so  long  as  your 
debtor  confines  himself  to  the  character  of 
plaintiff,  care  is  taken  never  to  punish  him: 
accordingly,  lest  he  should  be  punished,  care 
must  be  taken  tliat  //lendacitj/  shall  not  be 
peiyuiy.  2.  For  abstaining  from  mendacity, 
were  he  ill  enough  advised  to  do  so,  he  would 
be  punished  :  he  would  be  punished  by  the 
loss  of  his  cause :  fur,  of  whatever  fact  ^e 
plaintiff  is  not  informed,  and  therefore  for  the 
requisite  information  applies  to  the  defendant, 
he  must  give  to  understand  that  he  (tlie  plain- 
tiff) is  informed,  saying  that  it  is  so  and  so. 
3.  If,  for  the  proof  of  any  fact  on  your  part,  you 
have  need  of  the  confession  of  your  debtor,  care 
has  been  taken  that  you  shall  not  have  it  without 
a  third  suit,  a  second  equity  suit,  in  which  you 
are  to  be  plaintiff,  with  the  benefit  of  the  men- 
dacity-licence, and  under  the  same  obligation 

it ;  persona  who  for  want  of  interest  are  not  capable  of  being 
made  defendants  in  the  principal  suit,  not  being  compre- 
hendible  in  this  preliminary  suit. 

4.  Bill  for  the  perpetuation  of  testimony:  i.e.  for  the 
preserving  it  from  the  danger  of  deperition,  in  case  of 
danger  of  death  or  incurable  mental  acbility  by  reason  of 
age.  The  interrogatories  addressed  in  the  first  instance  lo 
the  defendant,  in  the  epistolaiT  mode :  not  till  afterwards  to 
the  extraneous  witness;  and  then  administered,  and  the 
evidence  received,  in  tecreio,  per  judicem  veljudicei  ad  hoc, 

5,  Bill  for  the  examination  of  a  witness  dt  bene  eat,  dog- 
latin  for  provisionally  :  the  witness  being  on  the  point  of  ei- 

Eatriation  :  to  prevent  the  certain  retardation,  and  more  or 
:ss  probable  deperition,  that  might  otherwise  attach  upon  his 
testimony.  N.B.  Incase  of  his  return,  the  principal  suit 
being  in  a  sufficient  state  of  forwardness,  thia  provisional 
examination  goes  for  nothing :  his  testimony  is  collected  over 
again  ;  if  in  equity,  in  the  same  mode ;  if  at  connnon  law,  in 
the  common  law  mode. 
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of  making  use  of  it.*  All  this  under  the  notion 
of  affording,  at  the  end  of  two,  three,  or  four, 
years,  a  chance,  but  that  a  very  inferior  chance, 
of  that  justice  which  in  a  court  of  conscience,  in 
the  self-same  case,  would  have  been  adminis- 
tered in  less  than  a  thousandth  part  of  the  time. 

By  the  originally-operating  branch  of  the 
equity  business,  the  mischief  of  delay,  vexation, 
and  expense,  is  simply  augmented :  by  the 
controlling  branch  it  is  more  than  doubled. 

When  common  law  has  picked  the  bones  of  a 
cause,  equity  comes  in  and  sucks  the  marrow. 

To  the  evil  produced  by  superior  rapacity, 
as  between  court  and  court,  is  added  the  evil 
that  results  from  the  having  two  courts  to  be 
dragged  through,  instead  of  one.  The  device  of 
bandying  a  cause  from  pillar  to  post  is  thus 
employed,  and  with  increased  effect.  It  is  bad 
enough  to  the  suitors,  when  the  suit  is  to  be 
bandied  from  court  to  court  in  the  same  system 
of  courts :  when  bandied  from  system  to  system, 
the  journey  is  longer,  and  still  worse. 

To  the  evil  of  more  than  doubled  delay,  vex- 
ation, and  expense,  is  thus  added  the  evil  of 
complication.  The  evil  of  enhanced  delay, 
vexation,  and  expense,   is  the  more  prominent 

*  By  these  three  obHervBtions,  a  short,  but  of  itself  con- 
clusive, proof  is  given  of  the  intimacy  of  the  conseclion 
betweea  the  exclusionary  system,  aud  the  entire  technical  or 
fee-gathering  syfllem,  of  which  it  forms  at  once  an  instru- 
ment and  a  branch.  It  it)  to  give  the  requisite  facility  to  the 
operations  of  profitable  iDJiisticc,  that  the  door  has  been  to  ■ 
frequently  shut  against  the  ligUi  of  truth. 

Through  the  same  medium  the  reader  may  have  per- 
ceived, that,  under  the  appearance  of  a  digression,  the  matter 
of  this  book  constitutes  such  a  part  of  the  work  as  could  not 
have  been  spared. 
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and  sensible ;  the  mischief  of  complication  is 
more  radical  and  extensive.  Confusion  in  prac- 
tice is  thus  fixed  and  protected  by  confusion  of 
ideas.  In  the  language  of  lawyers,  and  thence 
in  the  conceptions  of  iheir  dupes,  oppression 
being  confounded  with  relief,  men  are  prepared  I 
to  cling  to  both  with  equal  pertinacity. 

When  the  two  sets  of  courts  were  at  daggers- 
drawn,  the  suitors  were  crushed  by  their  colli-  I 
sion.     For  above  a  century  and   a   half  tliey  1 
have  been  upon  the  best  terras;    and  all  tbii  1 
time  the  suitor  has  been  a  sufferer  by  their  con- 
federacy :  tliscordia  pestis,  coucordia  ecitUtm. 

Had  either  got  the  better,  the  suitor  would  ' 
have  had  but  one  court  to  be  dragged  through, 
and  now  he  has  two. 

Mark  well  the  profundity  of  the  artifice.     lit  J 
virtue  of  the  mi.xture  of  the  two  systems,  and  j 
the  confusion  generated  by  that  mixture,  mis- 
chief is  everywhere,  blame  nowhere. 

Common  law  procedure  is  imperfect :  shall  I 
not    the    imperfection    be    supplied  ?     Equity  | 
therefore  is  indispensable.     But  would  equity  I 
suffice  without  common  law  ?     Still  less  ;   for, 
besides  the  still  more  excessive  delay  and  ex- 
pense, its  jurisdiction  is  composed  of  nothing 
but  a  few  scanty  and  incoherent  scraps,  and  it 
trenches    upon    trial   by  jury.       Viewed   with 
reference  to   the   ends    of  justice,    neither   is 
superfluous,  both  together  are  wretchedly  inad- 
equate :  viewed  with  reference  to  the  ends  of 
judicature,  neither  is  superfluous,  both  together 
constitute  as  perfect  a  system  as  heart  could 
wish,  or  ingenuity  devise. 

Viewed  with  reference  to  the  ends  of  justice, 
the  natural  system,  as  exemplified  in  the  prac- 
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tice  of  courts  of  conscience,  (though  wantiug 
powers,  such  as  might  easily  be  given  to  it,  to 
fit  it  for  universal  use),  is  beyond  comparison 
more  etficient  than  common  law  and  equity  put 
leather :  but,  in  proportion  as  it  approaches  to 
perfection  with  reference  to  the  ends  of  justice, 
in  the  same  proportion  is  it  inapplicable  with 
reference  to  the  ends  of  judicature. 

Chaos  is  the  grand  rampart  of  chicane:  and 
for  the  organization  of  chaos,  the  services  of 
equity  have  been  beyond  price. 

Section  IV. — Absurdity  of  the  distinction   be- 
tween courts  of  equity  and  courts  of  law. 

Two  sets  of  courts,  professing  to  pursue  the 
same  ends,  but  by  different  and  discordant 
means  :  means  so  completely  discordant,  that, 
though  both  systems  may  be  wrong,  wrong  to 
any  degree,  yet  by  this  discordance  alone,  were 
there  no  other  cause,  it  is  rendered  impossible 
for  them  to  be  both  right. 

Common  law  with  you,  equity  against  you. 
And  has  it  ever  been  seriously  imagined  that 
there  exists  in  the  nature  of  things  any  difference 
corresponding  to  this  difference  in  sounds  ?  that 
in  the  same  sort  of  case,  in  the  same  individual 
case,  there  should  be  two  sets  of  courts,  one 
proceeding  and  bound  to  proceed  by  one  set  of 
rules,  the  other  by  another  set  of  rules  ;  the  one 
bound  to  do  what  the  other  is  bound  to  undo  :  one 
bound  to  govern  itself  by  a  set  of  rules,  which,  if 
the  rules  by  which  the  other  is  bound  to  govern 
itself  be  right  rules,  cannot  but  be  wrong  ones? 
Is  this  duplicity  a  real  improvement?  Are  the 
ends  of  justice  served  by  it?  If  so,  why  not 
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pursue  the  example  of  improvement  as  far  as  it 
will  go?  Why  withhold  from  the  country  the 
benefit  of  more  and  more  sets  of  mutually  re- 
pugnant rules  ?  If  such  be  the  advantage  of 
placing  the  suitor  in  the  service  of  two  ever- 
jarring  masters,  law  and  equity,  why  not  give 
him  as  many  more  such  masters  as  in  heaven 
there  are  stars?  If  such  be  the  advantage  of 
setting  the  work  of  common  law  to  be  undone 
by  equity,  why  not  set  coiisciaice  to  undo  the 
work  of  both,  rectitude  of  all  three,  propriety  of 
all  four,  and  so  on  without  end  ? 

Why  refuse  the  benefit  of  that  improvement 
to  so  many  causes  as  are  tried  by  courts  of 
conscience,  and  by  justices  of  the  peace  out  of 
general  sessions  ?  Why  not  to  each  such  magis- 
trate two  sets  of  ears  for  the  oyer,  and  two  sets 
of  voices  for  the  terminer  of  each  cause  ?  an 
ordinary  pair  of  ears  for  hearing  according  to 
law  ;  a  longer  pair  of  ears,  upon  the  pattern  of 
Midas's,  for  hearing  according  to  equity?  an 
ordinary  voice  for  pronouncing  according  to 
law ;  a  falsetto  for  pronouncing  according  to 
equity  ? 

Why  not,  for  the  purpose  of  diminishing  the 
mass  of  misdecision,  vexation,  expense,  and 
delay,  in  the  practice  of  courts  of  conscience, 
divide  the  commissioners  into  two  sets,  one 
sitting  on  the  left  side  of  the  court,  the  other 
on  the  right  side ;  the  left  side  acting  by  rules 
which  bind  them  to  give  the  cause  in  favour  of 
the  plaintiff,  the  ri4ht  side  by  rules  which,  in 
the  same  individual  cause,  bind  them  to  prevent 
the  plaintiff"  from  getting  anything  by  the  deci- 
sion ;  and  ready  at  any  time  to  put  a  stop  to  the 
cause,  from  first  to  last  ?  
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Or  if  precedent  be  preferred,  why  not  bestow 
upon  the  judges  of  courts  of  conscience  the 
duplicity  of  nature  possessed  for  so  many  hun- 
dred years  by  the  court  of  Exchequer  ?     Why 
not  give  to  every  court  of  conscience  the  same 
ideal  division  into  two  metaphysical  sides,  the 
comixioii-law  side  and  the  equity  side ;  by  the 
help  of  which,  sitting  always  on  the  same 
bench  and  on  the  same  part  of  the  same  bench, 
they  may  have  their   equity  days  and  their 
common-law  days  ;  as  in  certain  shops  a  lady 
may  choose  whether  she  will  buy  the  same 
muslin  dear  or  cheap,  by  paying  her  visit  on  an 
ordinary  day  or  a  cheap  day  ? 

Can  any  man  of  common  sense  and  common 
honesty  lay  his  hand  upon  his  heart,  and  say  of 
this  learning,  that  it  is  anything  better  than 
elaborated  confusion,  and  licensed  pillage  ? 

And  is  this  dupery  to  be  among  the  glories 
by  which  British  freemen  are  raised  above  con- 
tinental slaves  ? 

In  England  we  had  a  court  once,  that  sat  in 
a  chamber,  with  stars  for  ornaments  in  the  roof 
of  it.  It  had  of  course,  like  its  fellows,  a  set  of 
rales  of  its  own.  We  had  then  star-chamber 
justice,  in  addition  to  equity  justice,  and  com- 
wion-law  justice.  Star-chamber  j ustice  has  been 
cjonvicted,  and  has  abjured  the  realm. 

In  France  there  was  a  sort  of  court  once  that 
9at  in  a  chamber  with  a  marble  table  in  it: 
oourt  of  the  marble  table  was  accordingly  the 
appellation  given  to  it :  there  we  see  marble- 
table  justice. 

If  justice  be  good  in  proportion  to  the  number 
of  its  varieties;  after  reviving  star  or  stv-^ 
chamber  justice,  as  we  have  imported  equity 
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justice  from  Rome,  so  from  France  let  us  import 
marble,  or  marble-table,  justice. 

The  same   learned  persons  who  at    present 
have  so  distinct  a  perception  of  the  difl'erence 
between  common-law  justice  on  the  one  part,  . 
and  equity  justice  on  the  other  part,   and  th 
absolute  necessity  there  is  for  equity  justice  il 
addition  to  the  other,   will  then  have  a  percep 
tion  equally  distinct  of  the  difference  betweeitj 
common-law  justice  and  equity  justice  on  thoM 
one  part,  and  marble  justice  on  the  other  ;  andfl 
the  equally  urgent  necessity  there  will  then  b«j 
fur  marble  justice,  in  addition  to  both  the  old  J 
sorts.     Always    understood,    that    it    be    sold 
according  to  a  different  set  of  rules,  and  thabj 
there  be  a  different  set  of  courts  or  shops  foM 
the  sale  of  it  in  this  new  shape,  with  a  morBT 
liberal  price  upon  it,  proportioned  to  the  supe- 
rior beauty  of  the  shape. 

Trust,  fraud,  accident:  in  these  three  leading  J 
terms,  the  institutionalists  used  to  behold  tfaej 
essence  of  ali  the  powers  exercised  under  theJ 
name  of  equity.  Trust,  yes  :  it  has  already 
been  seen  how,  for  want  of  knowing;  its  value, 
law  having,  along  with  so  many  other  pearls, 
thrown  it  upon  the  dunghill,  equity  picked  it 
up.  \i\xX  fraud  and  accident,  how  short  are  their 
united  powers  of  being  able  to  typify  the 
smallest  part  of  the  work  that  has  already 
passed  before  us  ?  Fraud  ?  As  to  combating 
it,  yes  :  doubtless,  among  the  frauds  which  law 
was  so  busy  in  organizing  or  protecting,  there 
were  some  which  equity  scrupled  not  to  fight 
with :  better  get  money,  though  it  were  by  doing 
good,  than  not  get  it  at  all. 

But  law  too,  especially  in  these  latter  times,  law 
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came  gradually  to  discover  that  there  are  frauds 
and  frauds :  that  if  some  are  to  be  supported, 
policy  requires  that  others  should  be  fought 
with :  and  that,  in  shorty  whatsoever  are  des- 
tined to  be  defeated  9  better  that  law  herself 
should  have  the  defeating  of  them,  than  that 
the  job  should  be  left  to  equity. 

Meantime,  if  it, be  proper  that  one  judge, 
with  equity  in  his  mouth,  should  be  occupied, 
or  destinea  to  be  occupied,  in  defeating  frauds, 
can  it  be  endurable  that  another  judge,  or,  at 
another  time,  the  same  judge,  with  common 
law  in  his  mouth,  should  be  occupied  in  the 
support  of  them  ? 

And  what  was  the  legislator  about,  while  two 
sets  of  judges,  both  being,  or  professing  to  be, 
under  his  command,  were  thus  busying  them- 
selves in  opposite  ways  about  fraud ;  one  em* 
ployed  in  setting  it  up,  the  other  in  overthrow- 
ing, or  making  believe  to  overthrow  it  ?  Answer 
— Fast  asleep,  as  usual :  foxed  by  essence  of 
nonsense,  poured  down  his  throat  on  both 
sides.* 

If  a  separate  court  could  ever  be  eligible  for 
a  particular  sort  of  causes,  it  would  be  for 
complex  causes :  for  causes  which,  in  their  nature, 
requiring  an  indefinitely  protracted  portion  of 
the  judge's  time,  necessitate  delay ;  or,  with  less 
prejudice  than  the  great  bulk  of  causes,  admit 
of  it. 

^  As  to  accident^  the  idea  pointed  out  by  the  word  is  so 
Vag^e,  and  requires  so  much  explanation  to  6x  it,  that  it 
>ronId  be  impossible  to  pursue  it  without  plunging  into 
details  diverging  too  widely  from  the  present  purpose, 
^eath,  as  w.e  have  seen,  being  among  the  contingencies  too 
strange  to  be  provided  for,  it  may  be  imagined  how  well 
qaalified  these  sages  were  for  coping  with  other  acddenU. 
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In  the  courts  called  equity  courts  so  it  hap- 
pens that  causes  of  this  description  are  found 
almost  exclusively,  in  comparison  with  the  courts 
of  common  law.  Why  ?  Because,  the  consti- 
tution of  these  latter  courts  confining  all  the 
real  part  of  the  business  within  the  compass  of 
a  single  sitting,  and  tlus  cramp  not  extending 
to  the  equity  courts,  the  latter  description  of 
courts  are  the  only  courts  (the  ecclesiastical 
courts  excepted)  in  which,  well  or  ill,  the  sort 
of  business  here  in  question  can  be  so  much  as 
pretended  to  he  done. 

But,  avoidable  or  unavoidable,  what  has  com- 
plication to  do  with  equity  i  Under  Rome- 
bred  law,  all  over  the  continent,  causes  of  this 
complicated  description  are  disposed  of;  and  in 
no  part  of  the  continent  is  any  such  sponge  or 
any  such  scourge  known,  as  a  distinct  sort  of 
court,  under  the  name  of  an  equity  court. 

Yes:  in  equity  may  be  seen  a  curse  peculiar 
to  English  justice,  Poland  has  hev  plica ;  the 
Alps,  their  goitres;  England  has  her  equity. 
This  plague  (be  grateful.  Scotland!)  has  not" 
crossed  the  Tweed. 

In  Scotland,  these  complex  causes  are  dis- 
posed of  as  well  as  simple  ones :  and  in  Scot- 
land there  is  no  such  court  as  an  equity  court; 
unless  indeed  it  be  said  that  (what  comes  to 
the  same  thing)  for  a  supreme  civil  court  (vex- 
ation, expense,  and  delay  considered)  there  is 
no  court  but  an  equity  court. 

In  all  countries,  it  is  true,  equity  ts  spoken 
of;  that,  or  the  equivalent,  whatever  be  the 
language.  Judgment  for  the  plaintiff  more 
strictly  confonnable  to  the  letter  of  the  law, 
where  there  is  a  law ;  judgment  for  the  defendapt 
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more  consonant  to  equity.  Equity  spoken  of  as 
rectitude,  propriety,  probity,  good  faith  may  be 
spoken  of:  the  dictates  of  justice,  as  contra- 
distinguished from  the  dictates  of  a  bad  law. 

In  every  country  where  there  are  bad  laws, 
there  will  be  equity  in  this  sense:  in  no  coun- 
try except  England  is  there  any  such  thing  as 
equity,  in  the  sense  of  another  and  a  distinct 
body  of  law.  In  no  other  country  are  there  two 
sorts  of  law  ;  a  sort  of  law  called  equity,  a  sort 
of  law  called  law,  in  a  continual  state  of  con- 
flict with  one  another.  It  is  not  the  word  that 
is  the  grievance:  it  is  the  two  sets  of  judges 
pulling  different  ways,  and,  between  them, 
tearing  to  pieces  the  property  of  the  suitors  : — 
it  is  the  oscitancy  of  the  legislator,  sitting 
route  and  drivelling,  while  under  his  nose  two 
sets  of  servants,  both  saying  to  him, — "  Lord, 
lord  !"  are  ordering  and  disordering  the  concerns 
of  his  household,  laying  about  between  them  and 
pillaging  according  to  as  many  repugnant  sets 
of  rules,  never  pre- announced,  and  (as  com- 
pletely as  they  could  be  made  and  kept)  to  all 
but  learned  eyes  inscrutable.  It  is  the  moun- 
tebank imposture  of  a  particular  set  of  dealers, 
pretending  to  possess  a  monopoly  of  that  almost 
everywhere  too  dear-priced  commodity,  which, 
if  honestly  sought  for,  would  be  found  every- 
where or  nowhere.  This  is  your  only  shop  for 
equity !  None  to  be  had  anywhere  else  for  any 
price! 

Equity  !  applied  to  what  we  feel  of  the  prac- 
tice of  the  courts  to  which  it  has  given  a  name, 
it  is  a  term  of  derision,  a  cruel  mockery. 

Equity !  in  what  class  of  ideal  beings  is  it  to 
be  found  ?  Is  she,  like  justice,  a  sort  of  goddess, 
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and  would  you  see  her  likeness  ?  Look  for  it 
among  JefTeries's  and  Kirk's  lambs.  Is  it  a 
remedy  ?  It  sweetens  like  sugar  of  lead :  it 
lubricates  and  soothes  like  oil  of  vitriol,  or  butter 
of  antimony.* 

*  Lawyer. — Well,  sir,  you  who  are  pleased  to  rail  thus 
against  equity,  can  you  tell  me  what  equity  is  ? 

Non^Lawyer. — Yes,  sir :  abracadabra :  a  word  without  a 
meaning. 

Lawyer, — Well  then,  can  you  tell  me  what  it  is  which 
makes  a  court  of  equity  in  contradistinction  to  a  court  of 
common  law  ? 

Non-Lawyer. — Yes,  that  I  can,  sir :  but  please  to  observe, 
that  it  is  more  than  any  gentleman  of  your  cloth  has  ever 
yet  done.  A  court  of  equity  is  any  court  in  which,  be  the 
service  demanded  what  it  may,  the  course  of  procedure  is  in 
a  certain  form:  the  instrument  by  which  the  service  is 
demanded  being  the  sort  of  instrument  called  a  bill  in  equity. 
Give  that  form  to  your  demand,  you  institute  an  equity  suit: 
if  the  court  be  entitled  to  entertain  a  demand  in  that  form, 
it  is  an  equity  court. 

Lawyer, — ^nj  then,  sir,  if  I  must  descend  to  the  level  of 
your  ignorance,  by  the  use  of  your  unlearned  language,  can 
you  tell  me  what  are  the  sorts  of  services  which  a  court  of 
equity  is  in  use  to  render,  when  called  upon  by  a  bill  in 
equity  ? 

Non-Lawyer. — No,  sir:  any  more  than  you  can.  Equity 
services,  any  more  than  sheep  or  horses,  are  not  to  be  enume- 
rated or  distinguished  without  names.  For  common-law 
demands  there  are  names,  though  as  bad  a  set  as  heart  could 
wish,  or  ingenuity  devise.  Comyns  gives  about  six  and 
thirty  civil  ones,  besides  criminal.  But  as  to  equity  de- 
mands, if  not  absolutely  none,  there  are  next  to  none. 

Lawyer. — But  cannot  you  give  me  some  general  words  of 
description,  under  which  all  the  sorts  of  demands  which  a 
court  of  equity  regards  itself  as  entitled  to  give  effect  to,  may 
be  included  ? 

Non-Lawyer. — Alas!  no,  sir:  unless  those  which  I  have 
already  submitted  to  you  in  that  view  should  obtain  the 
honour  of  your  acceptance. 

Lawyer. — Sir !  sir !  this  is  but  evasion :  but  now,  sir,  to  put 
your  proficiency  to  the  test  at  once,  (for,  as  I  find  yoo  have 
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Section  V. —  War  between  law  and  equity — Com^ 
promise  between  them — Its  monstrous  results. 

For  a  long  time  (as  has  already  been  observed) 
law  and  equity  were  at  daggers-drawn.  In 
proportion  as  time  had  given  to  each  a  more 
correct  view  of  its  own  interests,  it  came  to  be 
understood  on  both  sides,  that  there  existed  not 
in  fact  any  such  opposition  between  those 
interests,  as  had  been  imagined.  Ages  ago, 
like  Locket  and  Peachum,  they  shook  hands 
and  embraced.  Since  then,  instead  of  fighting 
and  scolding,  their  activity  has  employed  itself 
in  finding  out  ways  and  means  for  playing  into 
each  other's  hands.*    Why  should  law  quarrel 

conceits  of  your  own,  I  have  a  miod  to  try  you),  can  you,  or 
can  you  not,  tell  me  what  it  is  in  a  demand,  that  brings  it 
within  the  number  of  those  to  which,  if  presented  in  the  form 
of  an  equity  bill,  an  equity  court  is  prepared  to  give  effect? 

Non-Law^. — Dear  sir !  no  more  than  the  lord  chancellor, 
or  the  pope  of  Rome.  Why  will  you  be  so  hard  upon  me  ? 
Why,  sir,  there  was  a  gentleman  once  that  was  so  learned, 
especially  in  divinity,  they  made  him  a  lord  chancellor :  with 
all  hit  learning,  he  did  not  know ;  at  least  before  he  was  a 
lord  chancellor :  I  wonder  whether  he  has  ever  known  since : 
if  yes,  he  is  not  so  busy  now  but  that  he  might  tell  us.  In 
short,  sir.,  the  best  answer  I  can  give,  and  it  is  a  very  poor 
one,  it  this :  if  there  were  a  sort  of  service  which  I  wished  to 
have  rendered  to  me  by  my  lord  chancellor,  and  if  I  were 
Qoable  to  apply  for  information  in  a  proper  manner  to  any 
inch  leamea  gentleman  as  yourself,  I  should  rummage  to 
see  whether  a  case  could  be  found  in  which,  on  an  occasion 
exactiy  the  same  as  my  own,  a  service  exactly  the  same  at 
that  I  stood  in  need  of  had  been  rendered :  if  fortunate 
enooffh  to  find  one,  and  rich  enough  to  make  use  of  it,  I 
^ouM  be  inclined  to  try  the  experiment :  if  not  thus  fortu- 
nate, I  should  not  know  what  to  do. 

^  Mitford,  p.  128.  <*  Indeed,  in  most  cases  it  is  held, 
tliat  the  plaintiff  ought  to  establish  bis  right  by  a  determina- 
tion of  a  court  of  law  in  his  favour,  before  he  files  bis  bill 


r 


TECHNICAL  SYSTEM. 


k. 


with  equity,  for  having  found  a  use  for  some  of 
her  refuse?  When  ray  lord  chief  justice  has 
had  his  pickings  upon  the  error,  how  is  he  the 
poorer,  if  the  bones  of  the  cause  go  to  be  picked 
on  the  other  side  of  the  passage  ?  One  day  out 
of  twenty,  a  fit  of  daintiness  takes  my  lord 
chancellor  :  he  won't  try  the  cause,  not  he  ;  not 
for  this  time  without  proper  evidence :  such 
cookery  as  his  own  establishment  affords  is  not 
nice  enough  ;  the  raess  must  go  over  the  way, 
to  be  dressed  in  a  style  in  which  nobody  but 
iatv  knows  how  to  dress  it :  and  then  it  is  that 
an  issue  is  sent  to  be  tried  by  the  lord  chief 
justice,  sent  with  as  polite  a  grace  as  if  it  were 
a  slice  of  venison,  dispatched  with  his  lordship's 
compliments,  to  be  tossed  up  over  the  lamp  on 
the  other  side  of  the  table. 

For  a  long  time,  no  conception  was  enter- 
tained of  the  possibility  that  equity-justice 
and  common-law  justice  could  be  woven  in 
the  same  loom,  or  measured  out  from  the  same 
shop.  In  process  of  time,  when  the  two  sorts 
of  dealers  had  coalesced,  and  learnt  to  play  into 
one  another's  hands,  a  grand  discovery  was 
made.  Not  only  might  the  two  sorts  of  courts 
carry  on  trade  in  a  connection,  and  to  their 
mutual  advantage  ;  but  one  and  the  same  man 
(it  was  found)  might  manufacture  both  sorts  of 
goods,  and  serve  out  both  sorts  of  ware  at  once. 
To  manage  this,  all  that  was  necessary  was. 
that  each  man  should  practise  the  art  of  divi- 
ding himself  into  two  halves ;  neither  half 
knowing  what  the   other   is    about,    until    the 

in  equity."  In  ihia  way  it  j»  that  equity  "  prevents  mul- 
tiplicity of  suits."  It  compels  one  suit,  under  the  notion  of 
prerenting  otheri  thst  might  n«y*T  h«vc  taken  place. 
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critical  moment  when  the  time  comes  for  the 
equity  hand  to  raise  itself,  and  in  such  manner 
as  by  its  fall  to  stop  or  overturn  the  work  that 
has  been  done  by  the  common-law  hand. 

Hence  it  is  that  England  not  only  has  been, 
but  still  continues  to  be,  so  fruitful  in  a  sort  of 
monster,  such  as  Africa,  with  all  her  monstro- 
sities, never  yet  disgorged  :  a  sort  of  judge,  a 
double-faced  and  double-feed  judge,  with  a 
conscience  that  has  two  sides  to  it;  the  two 
surfaces  with  no  more  communication  between 
them  than  between  the  plus  and  the  minus  side 
of  the  Leyden  phial,  before  the  chain  or  the 
wire  has  brought  about  an  intercourse:  two 
half  consciences,  each  as  ignorant  of  what  is 
done  by  the  other  as  the  right  hand  and  the 
left  (though  to  a  purpose  somewhat  different) 
have  been  taught  to  be :  the  equity  conscience 
bound  by  sympathy  in  the  hands  of  sleep,  while 
the  common-law  conscience  is  spinning  out 
delays,  and  picking  up  fees ;  fees  predestined 
to  be  useless  to  everybody  but  the  receivers. 

Here,  then,  and  from  hence,  you  may  see 
sights  such  as  Pidcock  never  could  show : — 

1.  In  Westminster  Hall,  under  the  name  of 
barons,  one  chief  and  three  puisne  judges,  each 
with  the  two  half-consciences. 

2.  In  the  city  of  London,  a  lord  mayor,  with 
a  conscience  for  a  year  together,  but  no  longer, 
thus  split  into  two  halves. 

3.  In  Wales,  duplicity  doubled ;  six  eminently 
learned  persons,  in  England,  advocates,  in 
Wales,  judges ;  each  with  the  two  half  con- 
sciences. 

4.  In  Ireland,  where  each  English  abuse  is 
80  sure  to  find  a  younger  brother,  a  set  of 
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monsters  of  the  same  breed,  except  that  Ireland 
has  no  Wales. 

5.  In  the  distant  dependencies,  here  a  lawyer, 
or  set  of  lawyers,  each  with  his  two  technical 
half  consciences ;  there  a  governor,  with  the 
technical  equity  half,  in  addition  to  whatsoever 
entire  conscience  he  may  have  received  from 
nature. 

Imagine  the  following  dialogue  between  a 
non-lawyer,  an  English  lawyer,  and  a  French 
lawyer. 

French  Lawyer. — Everything  as  it  should  be  ? 
Yes,  that  it  is  of  course,  whatever  it  is :  and 
yet  I  hear  odd  things  of  it.  They  tell  me  you 
have  judges  who,  give  them  so  much  money, 
decide  in  favour  of  the  plaintiff;  give  them  so 
much  more  money,  morbleu,  they  decide  in 
favour  of  the  defendant.  Pray  is  this  true  ? 
How  stands  this  matter  ? 

English  Lawyer. — ^What  judges,  what  courts 
are  you  speaking  of  ? 

French  Lawyer. — I  understand  there  are  a 
whole  heap  of  them,  more  than  I  could  remem- 
ber, had  they  all  been  named  to  me :  say,  for 
example,  the  great  court  of  Exchequer  in 
Westminster  HsJl,  and  all  the  great  travelling 
Welsh  courts.  In  these  instances  then,  for 
these  are  enough,  I  suppose,  at  least  to  begin 
with,  pray  is  the  report  true  ? 

Non-Lawyer. — Exactly  so. 

French  Lawyer. — Diable !  And  is  this  gene- 
rally known  ? 

Non- Lawyer. — Universally. 

French  Lawyer. — But  pray  what  says  your 
parliament  to  all  this  corruption  ? 

Non-Latiyer. — Corruption  ?     Hold,  sir,  there 
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you  are  in  a  mistake.  Were  this  done  by 
judge  A  alone,  or  judge  B  alone,  in  a  case 
between  C  and  D,  and  not  in  a  case  between 
E  and  F,  this  would  be  corruption;  for  this 
would  be  irregular  :  but  being  done  regularly, 
that  is,  by  every  such  judge,  in  favour  of  every 
defendant  who  comes  up  to  the  terms,  and 
that  in  every  individual  case  whatever  of  this 
and  that  general  description,  there  is  no  cor- 
ruption in  the  case. 

Another  thing;  corruption  is  an  offence:  an 
otFence  is  something  contrary  to  law:  but  this 
is  all  of  it  according  to  law. 

French  Lawyer. — Criminal  if  in  retail,  law- 
ful if  by  wholesale!  an  odder  sort  of  trade  still 
Ihan  I  expected  to  find  it.  Ves;  let  him  sit  on 
counter,  bench,  or  woolsack,  an  Englishman, 
wherever  he  is,  is  a  shopkeeper.  But,  pray 
now,  tell  me  a  little,  how  is  it  managed?  The 
parties  being  met  in  the  presence  of  the  judge, 
does  the  judge  give  notice  immediately,  and 
say— Here,  Mr  Plaintiff,  give  me  so  much,  and 
I  give  the  decision  in  your  favour ;  unless  you, 
Mr  Defendant,  think  it  worth  while  to  give  me 
so  much  more,  and  then  I  give  it  in  yours? 

English  Lawi/er. — Parties  in  the  presence  of 
the  judge!  The  court  a  regular  court,  yon  a 
lawyer,  and  suppose  any  sucli  thing  suffered  in 
it)  The  cause  may  have  been  before  the  court 
for  six  months,  or  twelve  months,  or  ever  so 
many  more  months,  and,  unless  by  accident,  the 
judge  may  know  no  more  about  it  than  you  do. 
At  last  comes  the  trial :  and  then  it  is  that  the 
judge,  that  is,  either  one  of  the  four  judges  of 
ihat  same  court,  or  some  one  judge  of  some 
other  court,  know.s  of  it  for  the  first  time. 
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French  Lawyer. — Well,  but  when  at  last  he 
does  hear  of  it  ?  and  do,  for  shortness,  let  us 
suppose  it  to  be  a  judge  of  tliat  same  court: 
how  then  at  last  does  be  manage  ? 

Non-Lawyer. — We  must  put  a  case  :  let  one 
serve  for  a  hundred.  Bond  by  which  Ligatui 
engages  to  Vim-tor  not  to  do  so  and  so,  under  a 
penalty  of  twenty  pounds  :  actioD  on  the  com- 
mon-law side  of  the  court  by  Viuctor,  alleging 
a  breach,  and  claiming  the  penalty.  Breach 
proved:  the  judge  says  to  the  jury,  if  you 
believe  the  witnesses,  you  will  find  of  course 
for  the  plaintitl":    damages  twenty  pounds. 

French  Lawyer. — Good  :  but  what  chance  has 
the  defendant  all  this  while? 

Non- Lawt/er . — Have  patience.  In  the  court  of 
Exchequer,  and  all  those  other  double  courts, 
every  judge  lias  two  consciences,  with  a  par- 
tition between  them,  and  an  ear  and  a  hand  for 
each.  As  yet  it  is  only  the  common-law  con- 
science that  knows  anything  alx)ut  the  matter, 
the  common-law  car  being  the  only  one  that  has 
been  spoken  to,  the  common-law  hand  the  only 
one  touched.  What  you  are  expecting  is,  that 
Viuctor  will  get  bis  twenty  pounds.  Ligatus 
knows  better  things.  When  the  judge  directed 
the  twenty  pounds  to  be  given  to  Vinctor,  it 
was  because  his  equity  conscience,  with  its  ear 
and  haud,  knew  nothing  about  the  matter.  Four 
or  five  months  after,  just  as  Vinctor  is  going  to 
take  out  execution,  in  steps  Ligatus  into  the 
equity  office,  and  files  his  bill.  Equity  ear  is 
whispered  into,  equity  hand  touched,  and  so 
forth.  Hand  touclied,  up  it  starts,  by  a  pre- 
established  harmony,  and,  without  any  expense 
of  thought,  (for  all  this  is  done  by  mechanism), 
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lays  hold  of  tlie  common-law  hand,  and  stops  it: 
Vinctor  may  now  bid  adieu  to  his  twenty  pounds. 
French  Lawytr. —  Good  :  but  surely  what 
the  equity  conscience  will  do  is  no  secret,  and 
the  equity  hand,  being  the  strong  hand,  stops 
the  other  of  course.  A  mighty  pretty  case  this 
of  yours:  but,  begging  your  pardon,  where  was 
the  use  of  putting  it;  for  where  is  the  man  that 
will  realize  it  ?  Will  any  counsel  be  weak  or 
dishonest  enough  to  advise  a  client  to  be  at  the 
expense  of  claiming  a  penalty  under  a  law  that 
may  be  stopped  at  any  time  ? 

English  Lawyer. — Dishonesty  indeed  !  The 
thing  not  punishable !  You  a  lawyer,  and  talk 
about  dishonesty !  As  to  weakness,  there  is 
none  in  the  case. 

Non-Lauytr. — It  is  all  matter  of  calculation. 
You  see  there  are  two  prices.  The  price  of 
law  is  so  much;  the  price  of  equity  is  so  much 
more.  The  first  thing  for  Vinctor  to  consider, 
is  the  state  of  Ligatus's  finances.  What  cares 
Vinctor  for  the  equity  hand,  if  Ligatus  cannot 
pay  the  price  for  raising  it?  Sup[X)se  Ligatus's 
finances  not  altogether  insufficient,  then,  along 
with  his  temper,  it  will  be  advisable  to  think  of 
the  magnitude  of  the  penalty.  Due  or  not  due 
in  point  of  honesty,  Ligatus,  if  so  it  happens 
that,  being  well  advised,  he  loves  himself  better 
than  he  hates  his  adversary,  Ligatus  will  pay 
the  twenty  pounds.  Besides  the  chances  of  not 
obtaining  the  relief  after  all,  he  will  fiud  himself 
not  a  little  out  of  pocket,  when  he  has  obtained 
it  (if  to  obtain  it  be  his  fate)  by  addressing  him- 
self to  the  equity  side  of  the  learned  and  double 
WHiscience. 
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JVeiicA  Zau^er.— So  then,  you  have  in  England, 
if  I  understand  you  right,  two  opposite  sorts  of 
law,  the  one  or  the  other  of  which  prevails, 
according  to  the  form  in  which  the  plaintiff 
addresses  himself  to  the  judge.  We  had  once 
a  double  diplomacy;  you,  according  to  your 
Burke,  a  double  cabinet:  but  now  it  seems 
you  have  constantly  a  double  bench,  and  one 
should  think  a  double  parliament :  and  this  is 
the  equity  you  are  so  proud  of ! 

Non-Lawyer. — ^True,  except  as  to  parliament. 
The  eye  of  parliament  is  single,  would  it  but 
awake.  But  whenever  equity  has  been  on  the 
carpet,  parliament,  as  if  blindness  were  a  duty, 
has  always  been  fast  asleep. 

French  Lawyer. — And  so  then  the  effect  of 
this  duplicity  is  to  have  one  sort  of  justice  to 
sell  to  the  poor,  and  another  to  the  rich :  and 
the  rich  man's  justice  so  much  the  stronger 
of  the  two,  as  to  turn  the  poor  man's  into  waste 
paper  I 

Non-Lawyer. — Not  exactly  so :  unless  a  par- 
ticular explanation  be  given  to  the  words  poor 
and  richy  and  for  this  particular  purpose. 

As  for  the  poor,  if  by  the  poor  you  mean  the 
great  majority  of  the  people,  there  is  no  regular 
justice  for  them  at  all,  unless  it  be  for  hanging 
them,  or  something  in  that  style:  the  oi>Iy 
classes  concerned  here,  are  two  higher  and  much 
less  numerous  classes,  the  middling,  and  the 
class  above  the  middling.  It  is  between  these 
two  classes  alone  that  the  distinction  lies;  or,  if 
you  must  say  poor  and  rich,  say  the  relatively 
poor  and  the  relatively  rich.  It  is  as  between 
them  (to  the  extent  of  the  debateable  ground 
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that  lies  between  common  law  and  equity)  that 
the  two  sorts  of  justice  are  distinguished,  and 
the  two  prices  put  upon  them :  to  tiie  relatively 
poor,  a  dear  sort  of  justice,  which  is  not  the 
strongest;  to  the  relatively  rich,  a  sort  of  justice 
which  is  stil]  dearer,  but  is  the  strongest. 
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CHAPTER  XX. 

FIFTEENTH      DEVICE— MEANS      OF      SECURING 
FORTHCOMINGNESS,    USELESSLY    DIVERSIFIED. 

For  various  purposes,  on  various  occasions,  the 
ends  of  justice  require,  sometimes  that  things, 
sometimes  that  persons,  be  forthcoming,  at  tixe 
disposal  of  the  judge. 

Sometimes  in  the  character  of  sources  of 
evidence :  sometimes  in  the  character  of  por- 
tions of  the  matter  of  punishment :  sometimes 
in  the  character  of  portions  of  the  matter  of 
satisfaction ;  or  else  as  securities  or  instruments 
for  the  obtaining  it. 

It  is  in  these  characters,  that  they  find  a  place, 
under  such  titles  as  mesne  process  and  execution, 
in  the  books  of  technical  jurisprudence. 

On  or  by  the  same  object, — on  or  by  the  same 
thing,  or  even  the  same  person, — different  ope- 
rations require  to  be  performed,  according  to 
the  purpose  or  end  to  which  justice  requires 
that  it  or  he  be  made  subservient. 

Where  the  purpose  is  the  same,  different 
operations  may  again  be  requisite,  according  to 
the  nature  of  the  thing,  according  to  the  condi- 
tion of  the  person. 

Of  all  these  operations,  be  they  what  they 
may,  not  one  of  which  vexation,  expense,  and 
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delay,  in  quantities  variable  ad  infinitum^  are 
not  inseparable  concomitants.  In  each  in-* 
stance,  is  the  quantity  or  value  of  this  mass  of 
collateral  inconvenience  greater,  or  less,  than 
that  of  the  direct  mischief  consisting  of  such 
chance  ofmisdecision  or  failure  of  justice,  as,  for 
want  of  the  operation,  might  be  the  result  ?  On 
the  answer  given  to  this  question  of  fact,  the 
propriety  or  impropriety  of  the  operation  will 
depend,  in  each  individual  instance. 

Here  then  are  so  many  demands  for  diversi- 
fication :  so  many  circumstances  calling  for 
diversity  of  arrangement  at  the  hands  of  the 
legislator  and  the  judge.* 

*  For  example ;  when,  under  the  notion  of  causing  a  man 
to  deliver  up  his  property  for  the  payment  of  a  debt,  a  mail 
is  dirown  into  prison ;  if  the  ends  of  justice  were  in  view,  a 
matter  worth  inqairin?  into  (especially  where,  as  yet,  it  has 
not  been  ascertamed  that  he  owes  anything)  would  be,  whe- 
ther he  be  in  his  right  mind  or  no ;  and  whether,  upon  his 
removal,  speedy  or  instant  death  is  or  is  not  likely  to  be  the 
^consequence. 

Questions  of  this  sort,  sitting  in  a  court  of  natural  proce* 
^are,  a  man,  if  he  have  the  bowels  of  a  man,  does  not  regard 
SM  beneath  his  cognizance. 

Accordingly,  when,  in  the  case  of  Daniels  (who,  being  in 
<«a8tody  on  a  charge  of  fraud,  should  have  been  brought 
^jefote  the  lord  mayor  for  the  purpose  of  examination)  re* 
^nresentataon  was  made,  alleging  that  daneer  to  life  might 
^e  the  consequence  of  removal,  due  regard  was  of  course 
paid  to  it:  for  here  was  an  unlearned  judge ;  and  cognizance 
^of  the  apprehended  mischief  was  of  course  presented  to  his 
miotice. 

Impassible,  like  the  Epicurean  gods,  learned  judges  look 
^own  with  generous  disdain  on  any  such  trifling  exigen- 
^ie8«  Accordingly,— so  the  fees  for  the  capias  (or  whatever 
^Ise  may  be  the  word)  be  but  secured, — debt  or  no  debt, 
51  man  out  of  his  senses  forms  as  fit  an  inhabitant  of  a  iail 
^8  a  Bian  in  his  senses,  a  dying  man  as  a  man  in  health. 


r 
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If,  to  Ihe  dciiiiind  tlius  presented  by  diversity 
of  exigence,  little  attention  has  been  paid  ;  atten- 
tion has  not  been  wanting  to  that  which  is 
presented  by  (Uversity  of  courts. 

Four  courts  in  the  one  great  hall  at  West- 
minster: four  courts,  each  with  a  mode  of  its 
own  for  compassing  the  same  point.  Each 
mode,  of  course,  abundantly  well  adapted  to  the 
ends  of  judicature  ;  each  mode  as  abundantly 
defective,  with  respect  to  the  ends  of  justice. 

Thank  heaven,  that  of  these  courts  there  are 
no  more  than  four :  each  of  them  presenting  a 
compound  of  impotence  and  violence :  feeble 
where  good  is  to  be  done  ;  powerful  to  do  evil. 
Had  there  been  eight  of  them,  we  should  have 
had  eight  different  modes  of  plaguing  a  man,  to 
the  same  end,  or  on  the  same  pretence ;  each  of 
them  efficient  or  defective,  according  to  the 
ends  to  which  (as  above)  reference  is  made.* 

Uses  of  this  device  : 

I.  Helping  to  furnish  rubbish,  materials  for 
the  sham  science.  For  the  uses  of  sham  science 
to  the  partnership,  see  the  device  intituled  Prin- 
ciple of  NuUijicatioti,  and  the  device  intituled 
Jargon  or  Jargoitization . 

The  remaining  uses  would  be  but  repetitions 
of  the  uses  there  enumerated :  making  business, 
nursing  uncertEunty,  establishing  and  support- 


In  either  case,  apply  for  redress,  you  will  get  none,  even 
for  all  your  fees ;  these  things  being  among  the  Minima  de 
iguibus  lex  non  tvrat:  and  here  no  diversity  appears  in  the 
practice  of  the  courts. + 

•  This  topic  belongs,  in  co-ordination  with  evidence,  to  the 
general  head  ot  procedure. 
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ing  arbitrary  power,  blinding  the  legislator, 
awe-striking  legislator  as  well  as  people,  driving 
the  legislator  by  disgust  from  the  task  of  refor- 
mation. 

Thus  far  as  to  the  mere  diversity,  and  its 
uses.  As  to  the  imperfections  above  spoken  of, 
multitudinous  as  they  are,  there  is  not  one  of 
them  but  has  its  use :  but  to  exhibit  them, 
each  with  its  train  of  uses,  would  require  a 
volume  within  a  volume.  If  nature,  as  hath 
been  said,  hath  done  nothing  in  vain,  so  neither 
hath  jurisprudence.* 

*  Take  a  grain  for  a  sample  of  the  bushel. 

Moveables  or  immoveables,  freehold  or  copyhold,  interest 
present  or  future,  certain  or  contingent,  money  in  hand  or 
receivable, — ^in  whatever  shape  or  shapes  the  property  of  a 
debtor  happens  to  be  vested,  justice  requires  alike  that  the 
creditor  snould  have  the  benefit  of  it.  Justice?  yes:  but 
not  so  English  regular  judicature.  Diversity  upon  diver- 
sity :  option  upon  option :  each  of  course  incomplete,  and 
pregnant  with  injustice.  Of  immoveables,  (to  a  given  value), 
if  copyhold,  no  part,  upon  any  terms:  if  leasehold,  the 
whole:  if  freehold,  the  half,  or,  if  already  halved,  the  half 
of  that  half,  and  so  on :  as  if  a  house,  like  a  cheese,  were 
made  to  be  cut  out  into  slices.  His  body  in  a  jail  you 
might  have  had  till  lately,  if  you  had  liked  it  better:  but 
then  Texcept  in  this,  that,  or  the  other  case)  you  must  not 
meddle  with  any  of  his  property :  if  you  do  take  it,  it  is  not, 
it  cannot  be,  of  any  use  to  you  (unless  it  be  for  revenge), 
but  as  a  sponge  out  of  which  property  is  to  be  squeezed : 
and  this  use,  care  was  taken  that  you  should  not  make  of  it. 
He  was  sent  to  jail,  that  my  Lord  and  Co.  might  receive 
their  fees :  he  was  kept  in  jail,  and  with  all  his  money  in  his 
pocket,  that  not  you,  but  the  jailor,  my  Lord's  nominee  the 
jailor,  might  squeeze  it  out  of  him,  in  fees  and  furnishings : 
and,  lest  there  should  not  be  enough  for  jailor  and  customer^ 
not  a  penny  of  the  debts  due  to  him  were  you  ever  enabled 
to  receive. 
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CHAPTER  XXI. 

SIXTEENTH    DEVICE CREATION    OF    NEEULEl 

AXD    USELESS    OFFICES. 

Made  offices  are  partly  the  effects,  partly  thfli 
causes,  of  made  business.    Create  useless  workj 
you  create  the  necessity  of  useless  hands  for  thftl 
performance  of  it.  ■ 

But  it  may  happen,  that,  in  the  first  instance*! 
a  determination  may  be  takeii  to  add  at  any! 
rate  to  the  number  of  hands :  that  done,  there  I 
can  be  no  difficulty  in  adding  to  the  quantity  of 
business  for  those  hands.  Take  any  given  in- 
strument, let  it  be  signed  by  one  person  and  one 
person  only,  here  you  have  but  one  office ;  put 
another  person  to  sign  it  at  another  time,  and 
under  another  official  name,  receiving  of  course 
a  fee  for  this  his  trouble,  here  you  have  two 
offices :  put  a  third  person,  three  offices;  and  so 
on.  Before,  increase  of  business  produced  in- 
crease of  offices  :  now,  increase  of  offices  pro- 
duces increase  of  fees.  In  the  latter  case,  is 
there,  or  is  there  not,  any  addition  made  to  the 
quantity  of  business?  Answer,  yes,  or  no: 
whichever  i.s  most  convenient.  Yes,  because  so 
much  more  is  done :  no,  because  what  more  i; 
done  is  done  to  no  use,  and  so  does  not  properly  i 
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deserve  the  name  of  business:  it  is  John  doing 
nothing,  and  Thomas  helping  him. 

If  half  the  hands  employed  in  heaping  to- 
gether tliat  execrable  mass  of  moral  and  intel- 
lectual filth,  called  in  technical  language  a 
record, — if  half  the  hands  thus  employed  in  the 
practice  of  vice,  under  and  for  the  benefit  of  the 
titled  guardians  of  the  public  morals,  were  but 
employed  as  they  so  easily  might  be, — what 
service  might  not  be  rendered  to  the  ends  of 
justice!  Misdecision,  vexation,  expense,  and 
delay, — entries,  the  object  of  which  would  be  to 
contribute,  in  a  determinate  assignable  way,  to 
the  prevention  of  those  several  mischiefs  :  such 
are  the  entries,  the  only  entries,  that  ought 
to  be  made,  to  guard  against  misdecision.  The 
evidence  entered  at  length,  in  the  few  cases  that 
could  pay  for  it  by  their  importance ;  in  the 
others,  the  names  of  the  witnesses,  with  the 
species  of  evidence  delivered  by  each,  under  its 
several  distinguishable  modifications,  denomi- 
nated for  the  purpose.  To  guard  against  delay, 
and  thereby  against  vexation  and  expense, 
the  length  on  each  occasion,  with  the  causes  of 
it :  and  whether  approved  by  both  parties,  or 
granted  at  the  suit  of  one,  maugre  the  opposi- 
tion of  the  other. 

Of  the  offices  thus  manufactured,  does  the 
profit  go  directly  or  indirectly  into  the  pocket  of 
the  judge?  the  use  to  judicature  is  already 
stated.  But  it  may  go  elsewhere,  and  still  nof 
be  lost  to  judicature.  If  .settling  to  a  mass 
worth  stooping  for,  it  finds  its  way  into  the  hands 
of  some  person  of  high  account,  high  enough 
to  possess  a  voice  and  interest  in  the  legislative 
body:   it  goes  there  to  form  a  corrupt  interest: 
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it  constitutes,  ipso  facto ^  a  mass  of  the  matter  of 
corruption,  employed  in  affording  perpetual  pro- 
tection to  abuse.  Tne  great  man,  be  he  who 
he  may,  becomes  a  member  of  the  partnership, 
and,  though  a  dormant,  not  the  less  a  useful  one. 
Add  to  this  union  his  honour  the  minister,  and 
here  you  have  corruption  doubly  corrupted. 
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CHAPTER  XXII. 

SEVENTEENTH       DEVICE  SHAM       PECUNIARY 

CHECKS  TO  DELAY,    VEXATION,    AND   EXPENSE, 

Under  this  head  may  be  placed  every  case  in 
which,  to  an  obnoxious  practice  attended  with 
a  profit  (especially  if  with  a  pecuniary  profit) 
to  which  no  assignable  limit  applies,  a  fixed  or 
limited  loss  has,  in  the  character  of  a  restraint 
and  of  a  remedy,  been  opposed. 

Exemplifications  are, — 

L  Fixed  or  limited  sums  given  under  the 
name  of  costs,  to  be  paid  on  the  score  of  some 
step,  some  special  incidental  step,  productive 
(as  almost  every  step  is  productive)  of  its  parti-? 
cular  delay. 

2.  Costs  given,  though  unlimited,  under  the 
notion  of  a  reimbursement  made  to  the  party 
injured  by  this  or  that  step,  at  the  charge  of  the 
party  who  has  made  it,  or  imposed  on  his 
^versary  the  obligation  of  making  it, — costs, 
though  in  this  sense  unlimited,  given  in  a  case 
"vhere  the  profit  by  the  delay  may  be  greater 
^han  these  costs. 

3.  Deposits :  money,  in  a  fixed  or  limited 
^um^  exacted  or  pretended  to  be  about  to  be 
Exacted  antecedently  to  the  taking  of  this  or 
^hat  step :  to  be  returned  or  not  returned,  ac- 
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cording  to  the  propriety  or  impropriety  of  the 
step,  as  evidenced  by  subsequent  lights.  When 
not  returned,  such  deposit  has  in  general  been 
given  to  the  adverse  party,  in  the  name  of  costs : 
in  some  instances  it  has  been  allotted  to  some 
public  fund ;  such  as  the  revenue  at  large,  the 
poor,*  and  so  forth. 

A  penalty  to  which,  in  any  instance,  it  can 
happen  to  find  itself  inferior  to  the  profit  of  the 
irangression,  operates,  in  that  instance,  not  as 
a  penalty,  but  as  a  licence. 

In  most  if  not  in  all  the  instances  in  which 
this  remedy  in  any  of  the  above  shapes  has 
been  applied,  its  incapacity  of  effecting  its  pro- 
fessed object,  the  cure  of  the  disease,  is  so  per- 
fect and  so  obvious,  that  to  suppose  it  capable 
of  escaping  the  notice  of  the  authors,  would, 
under  the  notion  of  a  compliment  to  their  pro- 
bity, be  an  injury  to  their  more  highly  prized 
virtue,  intelligence. 

Does  it  require  science  to  teach  a  man 
(especially  to  teach  him  in  vain)  that  a  quan- 
tity which  is  sometimes  greater  than  another, 
will  not  always  be  equal  to  it  ? 

It  would  therefore  be  an  injury  to  this  policy, 
to  refuse  it  a  place  in  our  catalogue  of  devices. 

In  this  character  it  is  of  admirable  use  :  like 
most  other  articles  in  the  catalogue,  a  polychrest. 

1 .  Use  to  reputation :  display  made  of  the 
love  of  justice :  vigilance  to  discover  the  disease, 
wisdom  to  devise  the  remedy,  probity  and 
activity  to  apply  it. 

2.  Use  to  reputation  ag^ih,  if  judiciously 
managed :  display  made  of  the  virtue  of  huma- 

•  Lnwrie. 
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nity,  if  the  sum  be  fixed  at  or  limited  to  a  low 
rate :  the  lower,  and  thence  the  more  ineffectual, 
the  greater  the  portion  of  praise  from  this 
source. 

3.  Security  of  the  profit  to  the  partnership, 
in  the  several  cases  in  which  the  profit  to  the 
dishonest  party  is  inferior  to  his  profit  from  the 
offence. 

Venerable  personages !  Their  zeal  is  indefa- 
tigable, their  sapience  unfathomable :  but  so 
perverse  and  so  constantly  increasing  is  the 
wickedness  of  mankind,  their  utmost  exertions 
leave  them  still  behind  it. 
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CHAPTER  XXIII. 

EIGHTEENTH     DEVICE — DOUBLE      FOUNTAIN 

PRINCIPLE. 

How  delightful,  could  a  contrivance  be  found 
for  enabling  the  judge  to  give  judgment  for 
plaintiff  or  defendant  at  pleasure !  The  pinnacle 
of  perfection  would  be  mounted  at  one  spring. 
To  a  first  glance,  the  idea  presents  itself  as  no 
better  than  the  love-sick  vision  of  some  fond 
amateur  of  chicane. 

In  practice,  it  has  not  yet  stretched  (it  must 
be  confessed)  nor  seems  likely  to  stretch  to  so 
all-embracing  an  extent  in  the  regions  of  juris- 
prudence as  to  cover  the  whole  field.  But, 
though  quiet  and  silent  in  its  motions,  the  more 
accurately  it  is  measured,  the  more  prodigious 
the  progress  of  it  will  be  perceived  to  be. 

Sought  or  unsought,  the  effect  flows  natu- 
rally, and  as  it  were  of  itself,  from  the  anarchy 
that  results  from  whatever  degree  of  influence 
may  have  been  preserved  to  the  dictates  of 
justice  and  common  sense,  in  conjunction  with 
the  suggestions  of  this  or  that  one  among  the 
sources  of  iniquity  and  absurdity  that  have 
already  passed  la  review.  Exquisite  invention ! 
or,  at  any  rate,  felicitous  result !  Reason  herself 
pressed  into  the  service  of  absurdity  !    Injustice 
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could  not  have  thus  enlarged  her  empire,  with- 
out leaving  a  comer  of  her  throne  to  justice. 

The  double-fountain  device  derives  its  name 
from  the  contrivance  of  those  jugglers,  who,  by 
an  ingenious  application  of  the  laws  of  hydros- 
tatics and  pneumatics,  serve  to  the  customer, 
out  of  the  same  vessel,  wine  of  either  of  two 
colours,  white  or  red,  at  pleasure. 

This  device  is  grafted  on  any  one  of  the  three 
former  devices,  the  principle  of  nullification,  the 
principle  of  fiction,  and  the  principle  of  jargoni- 
zation.  It  consists  in  the  putting  an  occasional 
stop  to  the  current  of  decision  drawn  from  these 
several  corrupted  fountains :  drawing  the  deci- 
sion from  the  right  fountain,  pro  hdc  vice,  instead 
of  any  of  those  wrong  ones.  Far  from  being 
diminished  by  this  apparent  departure  from  the 
ends  of  judicature,  the  advantage  obtainable 
from  these  several  devices  receives  considerable 
increase.  No  danger  in  any  shape  can  ever 
attach,  neither  punishment  nor  so  much  as 
disrepute  can  ever  attach,  upon  any  judge,  who, 
in  spite  of  any  number  of  previous  decisions 
given  against  the  merits  on  the  ground  of  this 
or  that  quirk,  or  fiction,  or  jargon,  takes  upon 
him  to  decide  in  favour  of  the  merits.  Thus  it 
is,  that,  to  the  extent  of  the  ground  occupied  by 
quirk,  fiction,  and  jargon,  you  possess,  in  virtue 
of  those  principles,  alternating  at  pleasure  with 
the  principles  of  reason  and  justice,  the  faculty 
of  giving  the  case  in  favour  of  plaintiff  or  de- 
fendant, as  you  incline.  Praise  you  are  sure 
of:  all  that  you  need  consider  is,  which  of  two 
sorts  of  praise  is  most  to  your  taste.  Decide 
against  the  merits,  on  the  ground  of  the  quirk, 
the  fiction,   the  jargon,   you  receive  the  joint 
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praise  of  profound  science  and  inflexible  stea- 
diness :  the  praise  of  adhering  to  the  rule  stare 
decisis.  Decide  in  favour  of  the  merits,  disallow- 
ing the  quirk,  discarding  the  fiction,  the  jargon, 
you  receive  the  praise  of  liberality ;  of  attach- 
ment to  the  laws  of  substantial  justice. 

Bribes  you  cannot  receive,  if  neither  side  is 
prepared  to  offer  any  :  friendship  or  enmity  you 
cannot  gratify,  if  both  parties  are  equally  un- 
known to  you  or  indifferent :  but  whether  you 
do  or  do  not  turn  it  to  account  in  any  way,  the 
power  you  possess  to  the  extent  of  the  ground 
occupied  by  these  commodious   principles,  is 
not  the  less  arbitrary.     The  fault  is  all  your 
own,  if,  as  often  as  you  have  occasion  in  any  of 
these  shapes,  you  fail  of  administering  to  your 
prejudice  or  your  humour  the  gratification  put 
into  your  hands :  of  profiting  by  the  opportunity 
of  crushing  your  enemy,  of  serving  your  party 
or  your  friend. 

A  flaw  is  alleged  in  an  indictment.  Are 
the  defendant's  party  attachments  supposed  to 
be  on  the  wrong  side  ?  Precedents  are  chaias 
of  adamant  to  you  :  Jiatjustitia,  mat  ccelum^  is 
the  word.  Are  the  man's  attachments  yv^ 
they  should  be?  You  burst  by  inspiratioi 
from  the  trammels  of  chicane,  and  you  quote 
the  quirk-abjuring  ejaculation  which  a  momeit 
of  contrition  wrung  from  the  conscience  of  kii 
Hale.; 

Is  interest  objected  as  a  ground  of  exclusiai 
to  a  material  witness?  Here  you  are  motf 
completely  at  your  ease.  There  stand  * 
cases,  in  two  rows :  on  one  hand  those  in  whirik 
the  objection  has  been  allowed,  on  the  otfcff 
those  in  which  it  has  been  disallow^ed :  koti 
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of  the  rows,  as  nearly  equal  as  heart  could 
desire.  Exclude  the  witness,  you  bow  to  the 
name  of  lord  Kenyon,  and  with  him  pronounce 
the  laws  of  evidence  to  be  the  perfection  of 
wisdom :  receive  the  witness,  your  bow  points 
to  lord  Hardwicke,  and  with  him  you  confess 
your  disposition  to  admit  lights. 

The  advantage  gained  by  the  principle  of 
nullification  would  be  imperfect,  but  for  the 
occasional  dash  of  ill-applied  reason,  by  which 
it  is  made  up  into  the  double-fountain  principle. 

By  the  double-fountain  principle,  more  busi- 
ness is  made  than  could  possibly  be  made  by 
the  fountains  of  corruption  if  set  running  by 
themselves.  Suppose  a  flaw  started ;  exactly 
the  same  flaw  that  had  already  been  made  fatal : 
here,  if  the  practice  of  drawing  decisions  occa- 
sionally from  reason  were  unknown,  certainty 
would  thus  far  take  place :  the  merits  would  in 
that  instance  have,  and  be  seen  to  have,  no 
chance :  the  benefit  of  the  argument  would  be 
lost  to  the  profession,  as  well  as  the  sweets  of 
arbitrary  power  to  the  judge. 
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cording  to  the  propriety  or  impropriety  of  the 
step,  as  evidenced  by  subsequent  lights.  When 
not  returned,  such  deposit  has  in  general  been 
given  to  the  adverse  party,  in  the  name  of  costs : 
in  some  instances  it  has  been  allotted  to  some 
public  fund ;  such  as  the  revenue  at  large,  the 
poor,*  and  so  forth. 

A  penalty  to  which,  in  any  instance,  it  can 
happen  to  find  itself  inferior  to  the  profit  of  the 
trangression,  operates,  in  that  instance,  not  as 
a  penalty,  but  as  a  licence. 

In  most  if  not  in  all  the  instances  in  which 
this  remedy  in  any  of  the  above  shapes  has 
b^en  applied,  its  incapacity  of  effecting  its  pro- 
fessed object,  the  cure  of  the  disease,  is  so  per- 
fect and  so  obvious,  that  to  suppose  it  capable 
of  escaping  the  notice  of  the  authors,  would, 
under  the  notion  of  a  compliment  to  their  pro- 
bity, be  an  injury  to  their  more  highly  prized 
virtue,  intelligence. 

Does  it  require  science  to  teach  a  man 
(especially  to  teach  him  in  vain)  that  a  quan- 
tity which  is  sometimes  greater  than  another, 
will  not  always  be  equal  to  it  ? 

It  would  therefore  be  an  injury  to  this  policy, 
to  refuse  it  a  place  in  our  catalogue  of  devices. 

In  this  character  it  is  of  admirable  use :  like 
most  other  articles  in  the  catalogue,  a  polychrest. 

1 .  Use  to  reputation :  display  made  of  the 
love  of  justice :  vigilance  to  discover  the  disease, 
wisdom  to  devise  the  remedy,  probity  and 
activity  to  apply  it. 

2.  Use  to  reputation  again,  if  judiciously 
managed :  display  made  of  the  virtue  of  huom- 
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nity,  if  the  sum  be  fixed  at  or  limited  to  a  low 
rate :  the  lower,  and  thence  the  more  ineffectual, 
the  greater  the  portion  of  praise  from  this 
source. 

3.  Security  of  the  profit  to  the  partnership, 
in  the  several  cases  in  which  the  profit  to  the 
dishonest  party  is  inferior  to  his  profit  from  the 
offence. 

Venerable  personages !  Their  zeal  is  indefa- 
tigable, their  sapience  unfathomable :  but  so 
perverse  and  so  constantly  increasing  is  the 
wickedness  of  mankind,  their  utmost  exertions 
leave  them  still  behind  it. 
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CHAPTER  XXIII. 

EIGHTEENTH     DEVICE — DOUBLE      FOUNTAIN 

PRINCIPLE. 

How  delightful,  could  a  contrivance  be  found 
for  enabling  the  judge  to  give  judgment  for 
plaintiff  or  defendant  at  pleasure !  The  pinnacle 
of  perfection  would  be  mounted  at  one  spring. 
To  a  first  glance,  the  idea  presents  itself  as  no 
better  than  the  love-sick  vision  of  some  fond 
amateur  of  chicane. 

In  practice,  it  has  not  yet  stretched  (it  must 
be  confessed)  nor  seems  likely  to  stretch  to  so 
all-embracing  an  extent  in  the  regions  of  juris- 
prudence as  to  cover  the  whole  field.  But, 
though  quiet  and  silent  in  its  motions,  the  more 
accurately  it  is  measured,  the  more  prodigious 
the  progress  of  it  will  be  perceived  to  be. 

Sought  or  unsought,  the  effect  flows  natu- 
rally, and  as  it  were  of  itself,  from  the  anarchy 
that  results  from  whatever  degree  of  influence 
may  have  been  preserved  to  the  dictates  of 
justice  and  common  sense,  in  conjunction  with 
the  suggestions  of  this  or  that  one  among  the 
sources  of  iniquity  and  absurdity  that  have 
already  passed  la  review.  Exquisite  invention ! 
or,  at  any  rate,  felicitous  result !  Reason  herself 
pressed  into  the  service  of  absurdity  !    Injustice 
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could  not  have  thus  enlarged  her  empire,  with- 
out leaving  a  comer  of  her  throne  to  justice. 

The  double-fountain  device  derives  its  name 
from  the  contrivance  of  those  jugglers,  who,  by 
an  ingenious  application  of  the  laws  of  hydros- 
tatics and  pneumatics,  serve  to  the  customer, 
out  of  the  same  vessel,  wine  of  either  of  two 
colours,  white  or  red,  at  pleasure. 

This  device  is  grafted  on  any  one  of  the  three 
former  devices,  the  principle  of  nullification,  the 
principle  of  fiction,  and  the  principle  of  jargoni- 
zation.  It  consists  in  the  putting  an  occasional 
stop  to  the  current  of  decision  drawn  from  these 
several  corrupted  fountains :  drawing  the  deci- 
sion from  the  right  fountain,  pro  hdc  vice,  instead 
of  any  of  those  wrong  ones.  Far  from  being 
diminished  by  this  apparent  departure  from  the 
ends  of  judicature,  the  advantage  obtainable 
from  these  several  devices  receives  considerable 
increase.  No  danger  in  any  shape  can  ever 
attach,  neither  punishment  nor  so  much  as 
disrepute  can  ever  attach,  upon  any  judge,  who, 
in  spite  of  any  number  of  previous  decisions 
given  against  the  merits  on  the  ground  of  this 
or  that  quirk,  or  fiction,  or  jargon,  takes  upon 
him  to  decide  in  favour  of  the  merits.  Thus  it 
is,  that,  to  the  extent  of  the  ground  occupied  by 
quirk,  fiction,  and  jargon,  you  possess,  in  virtue 
of  those  principles,  alternating  at  pleasure  with 
the  principles  of  reason  and  justice,  the  faculty 
of  giving  the  case  in  favour  of  plaintiff  or  de- 
fendant, as  you  incline.  Praise  you  are  sure 
of:  all  that  you  need  consider  is,  which  of  two 
sorts  of  praise  is  most  to  your  taste.  Decide 
against  the  merits,  on  the  ground  of  the  quirk, 
the  fiction,   the  jargon,   you  receive  the  joint 
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praise  of  profound  science  and  inflexible  stea- 
diness :  the  praise  of  adhering  to  the  rule  stare 
decisis.  Decide  in  favour  of  the  merits,  disallow- 
ing the  quirk,  discarding  the  fiction,  the  jargon, 
you  receive  the  praise  of  liberality ;  of  attach- 
ment to  the  laws  of  substantial  justice. 

Bribes  you  cannot  receive,  if  neither  side  is 
prepared  to  offer  any  :  friendship  or  enmity  you 
cannot  gratify,  if  both  parties  are  equally  un- 
known to  you  or  indifferent :  but  whether  you 
do  or  do  not  turn  it  to  account  in  any  way,  the 
power  you  possess  to  the  extent  of  the  ground 
occupied  by  these  commodious  principles,  is 
not  the  less  arbitrary.  The  fault  is  all  your 
own,  if,  as  often  as  you  have  occasion  in  any  of 
these  shapes,  you  fail  of  administering  to  your 
prejudice  or  your  humour  the  gratification  put 
into  your  hands :  of  profiting  by  the  opportunity 
of  crushing  your  enemy,  of  serving  your  party 
or  your  friend. 

A  flaw  is  alleged  in  an  indictment.  Are 
the  defendant's  party  attachments  supposed  to 
be  on  the  wrong  side  ?  Precedents  are  chains 
of  adamant  to  you  :  Jiatjustitiay  ruat  coslum,  is 
the  word.  Are  the  man's  attachments  where 
they  should  be?  You  burst  by  inspiration 
from  the  trammels  of  chicane,  and  you  quote 
the  quirk-abjuring  ejaculation  which  a  moment 
of  contrition  wrung  from  the  conscience  of  lord 
Hale.' 

Is  interest  objected  as  a  ground  of  exclusion 
to  a  material  witness?  Here  you  are  most 
completely  at  your  ease.  There  stand  the 
cases,  in  two  rows :  on  one  hand  those  in  which 
the  objection  has  been  allowed,  on  the  other 
those  in  which  it  has  been  disallowed :  length 
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of  the  rows,  as  nearly  equal  as  heart  could 
desire.  Exclude  the  witness,  you  bow  to  the 
name  of  lord  Kenyon,  and  with  him  pronounce 
the  laws  of  evidence  to  be  the  perfection  of 
wisdom :  receive  the  witness,  your  bow  points 
to  lord  Hardwicke,  and  with  him  you  confess 
your  disposition  to  admit  lights. 

The  advantage  gained  by  the  principle  of 
nullification  would  be  imperfect,  but  for  the 
occasional  dash  of  ill-applied  reason,  by  which 
it  is  made  up  into  the  double-fountain  principle. 

By  the  double-fountain  principle,  more  busi- 
ness is  made  than  could  possibly  be  made  by 
the  fountains  of  corruption  if  set  running  by 
themselves.  Suppose  a  flaw  started ;  exactly 
the  same  flaw  that  had  already  been  made  fatal  : 
here,  if  the  practice  of  drawing  decisions  occa- 
sionally from  reason  were  unknown,  certainty 
would  thus  far  take  place :  the  merits  would  in 
that  instance  have,  and  be  seen  to  have,  no 
chance :  the  benefit  of  the  argument  would  be 
lost  to  the  profession,  as  well  as  the  sweets  of 
arbitrary  power  to  the  judge. 
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CHAPTER  XXIV. 

NINETEENTH    DEVICE — LAUDATION    OF    JURIS- 
PRUDENTIAL   LAW. 

Wherever  jurisprudential  law  reigns,  cer- 
tainty is  impossible  :  it  has  no  ground  to  stand 
upon.  Junsprudential  law  is  sham  law :  to 
ascribe  stability  to  this  creature  of  the  imagina- 
tion, is  to  ascribe  stability  to  a  shadow. 

Statute  law  has  everywhere  a  tenor ;  a  deter- 
minate collection  of  words :  there  is  the  will, 
and  there  is  the  expression  of  it :  we  know 
whose  will  it  is,  where  signified,  by  what  signs 
expressed,  what  parts  are  to  be  found  in  it. 
Jurisprudential  law  is  law  made  by  nobody,  at 
no  time,  and  in  no  words. 

In  statute  law,  words  may  here  and  there  be 
ill  chosen ;  and,  from  the  infelicity  of  the  choice, 
uncertainty  as  well  as  misconstruction  may 
arise :  but  no  sooner  is  the  flaw  perceived 
than  it  may  be  remedied.  Jurisprudential  law 
is  perpetual  disease,  perpetually  unsusceptible 
of  all  cure.  From  statute  law,  yes  :  but,  so  far 
as  statute  law  extends,  jurisprudential  law  is 
(or  at  least  ought  to  be)  extirpated :  if  it  be 
not,  the  disease,  so  far  from  being  cured,  is 
s^gravated.  There  is  the  statute  law  to  give 
certainty;  there  is  the  jurisprudential  law  to 
take  it  away. 
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In  jurisprudential  law  may  be  seen,  not  the 
parent  only,  but  the  protecting  guardian,  of  all 
these  other  abuses.  In  it,  the  founders  of  the 
fee-collecting  system  have  ever  beheld  the  off- 
spring of  their  own  brain,  the  work  of  their  own 
hands,  the  fruit  and  pledge  of  their  own  power. 
Statute  law  is  the  work  of  whom  ?  Of  the  legis- 
lator: the  lawful,  the  real,  legislator.  Juris- 
prudential, of  whom  ?  Of  the  judge  :  of  the 
underhand  workman,  always  making  work, 
always  disavowing  it  when  made :  of  the  Bir- 
mingham coiner,  making  his  own  trash,  and 
passing  it  off  for  the  king's :  of  the  dishonest 
valet,  stealing  out  in  the  dark,  going  about  in 
his  master's  name,  and  receiving  homage  in  his 
clothes. 

By  what  legislator,  by  what  genuine  legis- 
lator, recognized  as  such,  and  in  pursuit  of 
public  ends,  could  any  devices  such  as  those 
over  which  we  have  been  glancing,  have  been 
set  up?  By  what  legislator?  unless,  per- 
chance, under  the  guidance  of  some  Achitophel 
member  and  instrument  of  the  fee-collecting 
partnership,  serving  the  ends  of  judicature 
while  talkmg  of  the  ends  of  justice. 

That  which  exists  not,  cannot  be  known.  So 
far  as  the  dominion  of  jurisprudence  spreads, 
ignorance  is  universal,  misconception  endless. 

An  article  of  statute  law  is  a  drop  of  water, 
in  the  state  of  water,  or  in  that  of  ice  :  an  artiole 
of  jurisprudential  law  is  the  same  drop  in  the 
state  of  vapour.  In  the  solid  or  liquid  state, 
you  know  where  the  drop  is,  you  see  it,  you 
may  weigh  it,  you  may  measure  it :  you  see 
the  bounds  of  it :  those  bounds  are  narrow  and 
detenninate.     In  the  state  of  gas  or  vapour^ 
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unless  you  have  it  in  a  bottle^  you  know  not 
where  it  is,  you  do  not  see  it,  you  cannot  weigh  it, 
you  cannot  measure  it :  assignable  bounds  it  has 
none^  unless  it  be  the  limits  of  the  atmosphere. 

Such  is  an  article  of  jurisprudential  law.  In 
the  form  of  statute  law,  a  single  line  might, 
perhaps,  contain  the  substance  of  it,  and  that 
perfectly :  in  the  form  of  jurisprudential,  the 
same  article  shall  fill  a  folio  voiume :  and  the 
larger  the  folio,  the  more  indeterminate  the 
import  of  the  article.  To  a  command,  there  is  an 
end :  to  a  dissertation,  there  need  be  none. 

In  statute  law,  non-notoriety  is  an  accidental 
disease :  of  common  law,  it  is  the  inseparable 
essence.  In  statute  law,  the  disease  may  be 
cured  as  soon  as  discovered :  in  common  law, 
every  remedy  is  so  much  added  to  the  disease. 

Non-notoriety  is  sometimes  an  inbred  but 
always  curable  disease,  sometimes  an  extraneous 
defect,  in  statute  law :  not  non-notoriety  merely, 
but  uncognoscibility,  an  aggravated  atid  incu- 
rable exacerbation  of  the  same  disease,  cleaves 
to  the  essence  of  jurisprudential  law. 

Introduced  by  jurisprudential  law,  every  pre-        — 
tended  improvement,  every  improvement  that,      ^ , 
if  introduced  by  statute  law,  would  be  a  real    -#U 
one,  every  slip  of  common  sense  and  common  .^^s) 
honesty  forced  into  a  soil  so  repugnant  to  both,  ^^  m, 
brings  into  action  the  double-fountain  principle.—  ^^. 
Fear  not  on  this  ground  to  earn  the  praise  ot"^z3)f 
liberality.     Plant  your  improvements:    rouncE^^d 
your  periods :   proclaim  the  ardour  of  your  zea^^^»l 
for  justice :  all  this  you  may  do,  and  earn  th^  -^e 
praise  of  justice  without  prejudice  to  the  end  -■?« 
of  judicature.     While  under  the  genial  influene  ^e 
of  the  double-fountain  principle,  the;X)Id  ran'      k 
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weeds  are  numerous  and  strong  enough  to  spring 
up  and  choke  the  new  plants :  all  this  liberality 
is  but  a  more  refined  way  of  carrying  on  the 
manufactory  of  made  business.* 

By  the  uncertainty  of  the  law,  the  partner- 
ship interest  is  served  in  three  distinguishable 

*  Compared  with  the  absence  of  everything  that  can.  be 
called  law,  imaginary  as  well  as  real ;  of  every  pre-existing 
standard  which  can  serve  either  to  the  use  of  the  judge  in 
the  way  of  direction,  or  as  against  the  judge  in  the  way  of 
controul;  even  jurisprudential  law  is  a  blessing  of  prime 
magnitude. 

Compared  with  statute  law,  it  is  a  nuisance. 

The  use  however  of  jurisprudential  law,  to  assist  in  the 
making  of  statute  law,  is  incalculable.  In  the  character  of 
a  foundation,  it  is  necessary  to  the  very  existence  of  statute 
law ;  at  any  rate,  of  a  body  of  statute  law  grounded  on  ex- 
perience ;  a  foundation  without  which  it  is  incapable  of  being 
well  adapted  to  what  ought  to  be  its  ends. 

The  materials  for  the  legislator  to  build  with,  are  cases 
calling  for  decision :  cases  whereby  the  demand  for  legal 
obligations,  and  for  exceptions  to  these  obligations,  is,  or  has 
been  supposed  to  be,  created.  In  that  species  of  intellectual 
wealth  which  consists  in  collections  of  those  cases,  put 
into  method  in  various  ways,  no  nation  is  near  so  rich  as  the 
English.  The  decision  may  be  absurd  and  pemicioas ;  the 
case  is  not  the  less  valuable. 

From  these  considerations,  the  state  of  human  society  in 
respect  of  law  may  be  divided  into  three  periods : — 

1.  The  barbarous:  in  which  the  judge  is  suffered,  and 
obliged  by  physical  necessity,  to  act  without  any  pre-existing 
rule :  and  accordingly,  as  far  as  depends  upon  general  rules, 
without  controul,  as  well  as  without  a  guide. 

2.  The  semi-barbarous  :  in  which,  as  depends  upon  rules, 
the  judge  has  no  surer  or  more  instructive  guide,  nor  any 
more  efficient  controul,  than  jurisprudential  law :  amended 
more  or  less  by  such  particles  of  statute  law  as  the  spur  of 
particular  exigencies  has  called  forth. 

3.  The  completely  improved  or  civilized  :  in  which  the 
standard  of  obedience  rests  throughout  on  the  basis  of  statute 
law ;  jurisprudential  law  being  completely  extirpated :  extir- 
pated in  form,  however  preserved  in  substance. 
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ways :  1 .  The  number  of  suits  is  increased  : 
2.  The  quantity  of  business  receives  a  furUier 
increase,  from  the  quantity  of  advice  which  men 
are  necessitated  to  purchase;  advice  before  a 
suit,  during  a  suit,  and  for  fear  of  a  suit :  3.  In 
proportion  to  the  degree  of  uncertainty,  the 
judicial  members  are  invested  with  a  degree  of 
power  proportionabiy  arbitrary,  and  thence  ap- 
plicable to  the  purposes  of  the  partnership  in  all 
imaginable  ways. 

Going  to  law  I  have  a  chance,  not  going  to 
law  I  have  none :  such  is  the  encoura^ng  speech 
which  the  interest  of  the  partnership  requires 
should  as  often  as  possible  be  made  by  the 
parties,  each  to  himself,  on  both  sides.  The 
oftener  a  speech  to  this  effect  is  made  and  acted 
upon,  (provided  always  it  be  on  both  sides),  the 
greater  and  more  glorious,  and  thence  the  richer 
in  profit,  the  uncertainty. 

Out  of  the  manufactured  necessity  of  advice, — 
advice  which,  by  the  operation  of  the  same 
cause  that  gives  birth  to  the  necessity,  is  so 
often  rendered  fallacious, — arises  that  branch  of 
the  partnership  concern  which  may  be  called 
the  opinion  trade.  Of  this,  a  few  words  under  a 
separate  head.* 

Jurisprudential  law,  the  imaginary  law  ex- 
tracted by  each  man  for  himself  out  of  a  mass 
of  jurisprudence,  is  a  vast  hot-bed  of  uncer- 
tainty. By  statute  law,  in  proportion  as  it  ex- 
tends, keeping  clear  of  entanglement  with  juris- 
prudential law,  that  most  poisonous  of  all  weeds 
IS  extirpated. 

Hence  we  have  two  distinguishable  devices, 

*  Infra,  Chap.  xxvi. 
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hatched  by  the  technical  system,  more  especially 
the  English  branch  of  it :  laudation  of  jurispru- 
dential law ;  contempt  of  statutory  law. 

In  two  instances  that  I  have  chanced  to  meet 
with,  (there  may  be  twenty  for  aught  I  know), 
the  single  word  policy*  has  served  a  chief 
justice  or  puisne  judge  of  the  Kings  Bench,  for 
superseding  the  use,  as  they  have  on  so  many 
occasions  set  at  nought  the  declared  will,  of 
king,  lords,  and  commons. 

Transplanted  from  parliament  (its  only  proper 
soil)  to  the  King's  Bench,  this  word,  coupled 
with  the  unlimited  faculty  of  applying  it,  (and 
what  limits  are  ever  set  to  the  laculty  of  apply- 
ing it?)  was  of  itself  sufficient  to  erect  judica- 
ture into  a  despotism.  Omnipotence  required 
but  a  word  to  create  light;  jurisprudence  re- 
quired but  a  word  to  create  darkness. 

Not  but  others,  each  of  them  capable  of  sup- 
plying its  place,  might  be  found  in  superfluous 
abundance,  to  the  right  and  left,  by  any  one 
that  had  taste  and  courage  for  the  task. 

In  Christianity  is  the  law  of  the  land,  there  are 
seven  words ;  but  in  those  seven  words,  coupled 
with  the  application  made  of  them,  there  is 
matter  sufficient  to  supply  the  place  of  an  inqui- 
sition; and  to  afford  to  orthodoxy,  under,  each 
successive  change,  a  perpetual  security  against 

•  UtiUty  would  not  have  served  the  purpose.  Utility  is  a 
familiar  unassuming  word,  recognizing  all  men's  competence 
to  judge,  and  for  that  purpose  inviting  them  to  hear,  and 
look,  and  weigh,  on  both  sides.  Policy  involves  mystery, 
importing  exclusive  wisdom,  and  excluding  from  the  research 
all  who  do  not  expect  to  be  recognized  in  the  character  of 
politicians. 
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disturbance,  by  barring  out  all  argument  on 
either  of  two  sides  at  pleasure,  and  supplying 
the  place  of  it  on  the  other  side. 

Temporal  tyranny  established  by  a  single 
word,  and  spiritual  added  to  it  by  seven  more ! 

What  security  does  any  such  word  as  policy 
afford  against  the  sinister  interests  and  inclina- 
tions of  the  judge?  What  security  has  it  ever 
afforded  in  taking  into  his  own  hands  offices,  on 
the  abuse  of  which  his  power  is  supposed  to 
afford  a  check  ? 

Will  you  believe  lord  Mansfield?  Judges 
are  higher,  better,  fitter  legislators,  than  king, 
lords,  and  commons.  ^^  Common  law"  (says  he  in 
so  many  words)  ^'  is  superior  to  an  act  of  parlia- 
ment."* Superior?  how  so?  The  reason  is  not 
the  less  brilliant  for  being  unintelligible.  '^  It 
works  itself  pure  from  the  fountains  of  justice;" 
fountains  abundant  on  the  ground*floor  of  tlie 
great  hall,  unknown  (it  seems)  above  stairs. 
Send  a  man  to  common  law  for  purity!  Send 
him  to  the  common  sewer  to  cleanse  himself. 
As  he  taught,  he  practised. 

Mansfield  superior,  in  his  own  theory,  to  king, 
lords,  and  commons.  Mansfield,  when  a  reform- 
ing fit  came  on  him,  chose  to  do  everything  by 
himself,  with  io,  mio,  and  arrio,  in  the  character 
of  mutes  and  train-bearers. 

Another  sort  of  thing,  whose  reputation  for 
working  itself  pure  is  rather  better  established, 
is  Thames  water.  Working  itself  pure  on  ship- 
board, it  has  nothing  to  do  with  fountains. 

^  Atkins,  i.  33. 
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CHAPTER  XXV. 

HABITUAL     CONTEMPT    SHEWN     BY    JUDGES    TO 
THE    AUTHORITY    OF    THE    LEGISLATURE. 

A  STATEMENT  of  the  iostances  in  which  the 
authority  of  parliament  has  been,  and  con- 
tinues to  be,  trampled  upon  by  its  sworn  ser- 
vants, might  fill  volumes  upon  volumes. 

When  misinterpretation  is  the  instrument, 
scientific  misinterpretation ;  how  plainly  soever 
wilful,  the  contempt  may  in  general  be  covered 
by  efirontery.  The  sense  we  put  upon  the  law 
is  the  sense  which  it  is  the  intention  of  the 
author  should  be  put  upon  it :  so  we  say,  to 
whom  it  belongs  to  say  so ;  and  who  are  you 
that  take  upon  you  to  say  otherwise  ? 

Cases,  however,  are  not  altogether  wanting, 
in  which  such  insincerity  cannot  be  altogether 
put  out  of  sight :  not  by  any  degree  of  effron- 
tery on  one  part,  nor  by  any  degree  of  careless- 
ness and  obsequiousness  on  all  others. 

Of  this  number  are  cases  of  arithmetical  can- 
tradiction :  as  if  a  man  were  to  say  (is  it  credible 
that  a  man  should  have  said?)  this  guinea 
and  this  guinea  added  together,  do  not  make 
two   guineas:    or,   this   first  guinea   and  this 
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second  guinea  and   this   third    guinea  added 
together,  do  not  make  three  guineas. 

By  a  contradiction  of  this  kind  (if  a  book  of 
practice  now  before  me  is  to  be  believed),  the 
judges  of  three  of  the  four  great  courts,  for 
there  is  no  exception,  did  manifest  in  the  year 
1796,  and,  for  anything  that  appears,  do  continue 
to  manifest,  an  open  declared  contempt  for  the 
authority  of  parliament. 

"  Where  a  statute  gives  double  costs,"  says 
Mr.  Palmer,*  "  they  are  calculated  thus :  the 
common  costs,  and  then  half  the  common  costs. 
If  treble  costs ; — 1.  the  common  costs ;  2.  half 
of  these ;  3.  and  then  half  of  the  latter.''  If 
this  be  so,  then,  as  often  as  parliament  has 
ordered  the  judges  to  give  treble  costs,  so  often 
do  these  sworn  executors  of  the  will  of  parlia- 
ment refuse  to  give  so  much  as  double  costs. 

The  grand  mischief  attendant  on  such  prac- 
tices is,  that,  in  proportion  as  they  come  to 
li^t,  they  weaken,  not  to  say  root  out  of  the 
bosom  of  the  people,  all  confidence  in  the. en- 
gagements taken  by  the  law.  They  destroy  the 
cr^it,  not  only  of  those  who  deserve  so  little, 
but  of  the  legislator  himself,  who,  howsoever 
himself  deceived  and  imposed  upon,  never,  cer- 
tainly, wishes  to  deceive.  For,  in  a  case  like 
this,  except  through  the  means  of  these  his 
servants,  it  is  impossible  for  the  legislator  ever 
to  keep  his  word.  But,  by  a  determination 
taken  by. them,  and  regularly  pursued  to  the 
extent  of  this  wide-extending  case,  so  have  they 
ordered  matters  that  he  never  shall  keep  it,  in 
any  one  single  instance. 

*  Table  of  Costs,  p.  14.  edit.  1796,  fifth  edition. 
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But,  the  greater  the  mischief  resulting  to  the 
public  from  this  treachery,  the  greater  the  ad- 
vantage accruing  from  it  to  the  contrivers. 

Let  the  legislator  say  or  do  what  he  will,  the 
authority  upon  which  the  fate  of  the  subject 
has  its  immediate  dependence,  must,  in  every 
case,  be  the  will  of  the  judge.  Upon  the  will 
of  the  legislator  it  does  not  depend,  upon  any 
other  supposition  than  this,  viz.  that  the  will 
of  the  legislator  will  of  course  find  the  will  of 
the  judge  conformable  to  it.  Suppose  this 
conformity  constant,  the  subject  is,  compara- 
tively speaking,  independent  of  the  will  of  the 
judge :  to  know  what  the  will  of  the  judge  will 
be,  no  more  is  necessary  to  him  than  to  read 
the  will  of  the  legislator  in  the  letter  of  the  law. 
On  the  other  hand,  suppose  this  conformity 
altogether  out  of  the  question,  the  dependence 
of  the  subject  upon  the  will  of  the  judge  is 
absolute :  in  other  words,  the  power  of  the  judge 
over  the  subject  is  completely  arbitrary.  But 
the  more  arbitrary  the  judicial  authority  can. 
succeed  in  rendering  itself,  the  greater  the  degree 
of  perfection  in  which  the  purposes  of  the  part* 
nership  may  be  carried  into  effect.  Absolute 
perfection  in  this  line  would  be  attained,  if  in 
no  case  the  subject  could  find  or  suppose  him- 
self safe  in  regarding  the  tenor  of  the  law,  the 
words  of  the  legislator,  as  sufficient  evidence  of 
the  eventual  will  of  the  judge.  In  this  state  of 
things,  regarding  the  words  of  the  legislator  as 
no  letter  than  a  snare,  the  subject  would  view 
in  them,  on  each  occasion,  neither  more  nor  less 
than  the  necessity  of  repairing,  fee  in  hand,  to 
some  professional  member  of  the  partnership,  in 
whose  opinion  might  be  read  the  most  probable 
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conjecture  that  the  nature  of  the  case  admitted, 
of  the  eventual  will  of  the  official  and  governing 
members. 

To  this  pitch  of  perfection,  the  plans  of  the 
partnership  have  never  yet  been  brought :  but 
a  more  effectual  step  towards  it  than  that  which 
has  been  made  by  the  course  of  mock  interpre- 
tation here  exemplified,  cannot  be  imagined.  If 
a  premium  were  held  out  for  the  highest 
insult  that  could  be  offered  to  the  authority  of 
the  legislator  by  the  power  of  the  judge,  (viz. 
by  wilful  misinterpretation  simply,  unaccom- 
panied by  a  direct  disclaimer),  no  higher  than 
this  could  by  the  utmost  effort  of  ingenuity  be 
devised.  Instances  of  this  sinister  policy  may 
be  found  in  most  unhappy  abundance :  and  by 
every  insult  thus  offered  to  the  legislator,  an 
additional  nerve  is  given  to  the  arbitrary  power 
of  the  jud^e :  but  a  single  instance,  such  as  the 
one  here  m  question,  is  sufficient  to  do  prodi- 
gious service.  If,  where  the  legislator  says  give 
three  shillings,  the  judge  will  not  give  so  much 
as  two ;  if  the  authority  of  the  law  is  in  this 
case  openly  set  at  nought ;  in  what  other  in- 
stance can  there  be  any  sufficient  assurance  of 
its  not  being  dealt  with  in  the  same  manner  ? 
If  to  such  contempts,  and  for  such  a  leng^  of 
time  repeated,  the  legislator  has  been  insensi- 
ble,— to  what  others  can  any  sufficient  assurance 
be  had  of  his  being  less  so  ? 

That  the  interest  of  the  partnership  requires 
that  the  uncertainty  of  the  law  should  for  ever 
be  at  its  maximum,  is  evident  enough  r  that 
their  endeavours  must  have  been  constantly 
directed  towards  that  object,  follows  of  course  : 
that  the  establishment  of  a  precedent  q{  the 
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above  description,  viz.  a  misinterpretation  which 
cannot  possibly  have  been  other  than  wilful, 
goes  further  towards  the  effectuation  of  that 
object  than  a  hundred  or  a  thousand  that  might 
by  possibility  have  been  undesigned,  is  another 
proposition  that  seems  scarcely  open  to  dispute. 

Observe  the  extent  of  the  effect  produced  by 
this  manifestation  of  anticonstitutional  disobe- 
dience. To  banish  out  of  the  breast  of  the  sub- 
ject all  confidence  in  the  declared  will  of  the 
legislator, — in  a  word,  to  produce  the  requisite 
degree  of  uncertainty, — it  is  not  necessary  that  it 
should  be  understood  that  it  is  a  rule  with  the 
judge  always  to  run  counter  to  it;  were  that 
the  case,  no  uncertainty,  no  such  degree  of 
uncertainty  of  which  every  man  must  be  more 
or  less  sensible,  could  ever  take  place.  What 
is  sufficient  is,  that,  in  no  particular  instance, 
the  subject  (without  consulting  a  man  of  law) 
can  be  sufficiently  assured  whether  any  regard 
will  be  paid  to  the  will  of  the  legislator,  or  no : 
and,  to  produce  this  degree  of  uncertainty,  a 
single  course  of  precedents  such  as  the  above, 
even  without  the  help  of  so  many  others  as 
might  be  added  to  them — enough  to  fill  volumes 
upon  volumes, — ^is  quite  sufficient. 

Lawyer. — ^A  pleasant  conceit,  indeed  !  And 
so  then,  sir,  according  to  this  vision  of  yours, 
lawyers  of  all  classes,  advocates,  judicial  offi- 
cers, judges  themselves,  are  all  in  a  partnership, 
all  traders, — and  a  capital  object  with  these 
traders  is  to  destroy  all  confidence  in  the  breast 
of  their  customers  ;  is  so  to  order  matters  that 
their  customers  (or  say,  rather,  those  whom 
they  would  be  glad  to  have  for  customers)  may 
never  believe  a  word  of  anything  they  say  to 
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them  I  Surely  this  is  the  first  time  that  a 
general  destruction  of  confidence  was  supposed 
to  be  a  benefit  to  trade  ! 

Non-Lawyer. — Visionary  enough  the  notion, 
as  thus  stated,  certainly :  but  a  little  circum- 
stance, sir,  has  escaped  your  notice.  Where 
trade  is  open,  to  destroy  confidence  may  indeed 
be  to  destroy  trade.  Suppose  two  rival  shop- 
keepers A  and  B  :  A  loses  the  confidence  of  his 
customers,  B  preserves  it :  what  follows  ?  B's 
trade  of  course  flourishes,  A's  is  destroyed. 
But  of  these  traders  (the  avowed  traders  we 
are  supposing)  neither  possesses  any  monopoly ; 
whereas,  in  the  station  occupied  by  the  real 
though  unavowed  traders  we  have  been  speak- 
ing of,  the  business  not  only  is  an  object  of 
monopoly,  but  of  necessity  ever  must  be.  To 
the  purposes  of  the  partnership,  I  have  shown 
you  how  essential  it  is  that  the  judge  shoul4« 
have  destroyed,  as  far  as  possible,  the  confi-J 
dence,  on  the  part  of  the  people,  in  the  engage-  * 
ments  taken  by  the  legislator.  By  the  course 
taken  for  this  purpose,  the  reverend  functionary 
has  destroyed,  it  is  true,  in  a  great  degree,  not 
only  the  confidence  that  the  people  would 
otherwise  have  reposed  in  the  words  of  the 
legislator,  but  also  the  confidence  which  they 
would  otherwise  have  reposed  in  himself  ansd 
his  own  proceedings.  But,  by  this  double  diw 
struction,  what  does  he  lose?  Just  nothing: 
for  they  are  not  the  less  under  the  obligation  of 
going  to  his  shop.  On  the  contrary,  his  profit 
is  promoted  by  it :  since  the  uncertainty  of  thft-, 
law  increases  with  it,  and  his  profit  incrcE 
with  the  uncertainty  of  the  law. 
Accordingly,  as  I  have  already,  sir,  had  l 
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honour  of  bringing  to  your  recollection,*^be  it 
witbr  personal  character  as  it  may»  there  exists 
not  under  the  sun  any  sort  of  person  whose 
public  character,  and  in  so  essential  a  point  as 
that  of  veracity^  is  so  completely  blasted  as 
that  of  an  English  judge :  so  successful,  be- 
cause so  well-directed,  have  been  their  learned 
labours  in  that  line :  and  this  not  in  careless- 
ness and  wantonness,  but  in  all  sobriety  and 
sadness:  inasmuch  as  the  uncertainty  of  the  law, 
and  thence  the  magnitude  and  certainty  of  the 
partnership  profit,  were  so  evidently  dependent 
on  it. 

Not  only,  by  every  such  open  contempt  mani<- 
fested  towards  the  will  of  the  legislator,  has  the 
uncertainty  of  the  law  been  increased,  and  the 
certainty  of  lawyer's  profit  (and  in  particular  of 
the  profit  attached  to  the  opinion  branch  of  the 
trade)  been  increased  along  with  it ;  but  so  has 
it  by  every  condition  annexed  to  a  legislative 
command  to  which  the  legislator  himself  had 
annexed  none :  and  thence  it  is  that  the  exclu- 
sionary system,  which  forms  the  main  subject  of 
these  pages,  is  (as  well  as  so  many  other  sys- 
tems of  astute  defeasances)  so  much  added,  and 
meant  to  be  added,  to  the  uncertainty  of  the 
law :  that  glorious  system  of  uncertainty,  which 
is  the  real  as  well  as  so  generally-acknowledged 
source,  sir,  of  all  your  glories. 

In  the  present  instance,  a  special  sinister 
interest  added  its  force  to  that  general  interest 
whereby  (as  above)  they  are  continually  urged 
to  do  as  much  as  they  dare  towards  destroying, 
on-the  part  of  the  people,  all  confidence  in  the 
legislature.  To  prevent  vexatious  suits,  was 
the  professed  as  well  as  real  object  of  these 
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restrictive  anJ  remedial  clauses :  but  every 
vexatious  suit  prevented,  is  a  bird,  or  rather  a 
covey  of  birds,  snatched  from  the  suare  of  the 
fowler— from  the  fangs  of  lawyers. 

While  a  regular  and  deliberate  system  of 
nsult  has  thus  been  opposed  to  the  united 
authority  of  king,  lords,  and  commons,  whwe 
has  been  the  House  of  Lords  ?  where  has  been 
the  House  of  Commons  ?  In  the  House  of  Com- 
mons, is  there  not  a  committee  appointed,  or 
supposed  to  be  appointed,  at  the  commence- 
ment of  every  parliament,  or  of  every  session, 
called  the  committee  of  justice,  or  the  com- 
mittee of  courts  of  justice  i 

An  equal  degree  of  contempt  for  the  autho- 
rity of  the  legislator  is  manifested  by  every 
application  of  the  principle  of  nullification. 

On  a  former  occasion,  the  principle  of  nulli- 
fication was  considered  in  its  character  of  an 
engine  of  fraud ;  in  respect  of  its  particular  and 
more  immediate  effects,  on  each  particular  occa- 
sion, to  the  prejudice  of  the  party  having  right 
on  his  side. 

On  the  present  occasion,  the  character  in 
which  it  presents  itself  to  view  is  that  of  au 
engine  of  usurpation. 

The  principle  of  nullification  has  been  em- 
ployed, the  application  of  it  warranted  and 
ordained,  by  the  legislator  himself.  An  offence 
having  been  created,  and  punishment  appointed, 
— the  judge  doing  so  and  so,  the  proceedings 
against  the  defendant,  it  has  been  declared 
(declared  by  the  legislator  iiimsell'),  shall  be 
null  and  void :  i.  e.  the  defendant,  though 
guilty,  shall  go  free. 

In  ^s^cBse,  the  application  thus  made  of  the 
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principle  has  been,  on  the  part  of  the  legislator, 
an  act  of  inconsistency  and  imprudence;  on 
the  part  of  the  lawyer,  his  scribe,  to  whose 
unfaithful  hands  he  has  committed  the  task  of 
giving  expression  and  effect  to  his  will,  an  act 
of  imbecility  or  treachery. 

On  the  part  of  the  judge,  the  mass  of  sub- 
stantive law  in  question  being  the  work  of  the 
legislator,  every  application  made  of  the  prin- 
ciple of  nullification  is  a  contempt :  an  act  of 
insurrection  against  the  authority  of  his  consti- 
tutional superior.  Condition,  extension,  limi- 
tation, modification,  exception,  (expressions 
interconvertible,  expressions  in  effect  the  same), 
by  the  legislator,  none  at  all  annexed:  none, 
at  any  rate,  to  the  effect  in  question.  To  this 
declaration  of  the  will  of  the  legislator,  the 
genuine  and  lawful  legislator, — the  judge,  by 
help  of  the  principle  of  nullification,  attaches 
exceptions  oi  his  own  at  pleasure.  To  the  extent 
of  these  exceptions,  the  will  of  the  legislator  is 
in  effect  frustrated,  the  law  repealed. 

Lawyer. — Contempt !  What  ccmtempt  ?  Do 
you  consider  who  it  is  you  are  speaking  of? 
Why  use  such  harsh  words  ?  In  the  character 
of  legislator,  any  more  than  in  any  other,  is 
man  infallible?  Is  it  not  a  case  continually 
occurring,  the  case  of  an  exigence  unforeseen 
"by  the  legislator,  brought  by  particular  occur- 
I'ences  under  the  eyes  of  the  judge?  In  the 
interpretation  of  laws,  in  the  application  of  them 
to  particular  occurrences,  exists  there  any 
'where  that  system  in  which  some  latitude  of 
discretion  has  not  been  considered  as  virtually 
I'eposed,  reposed  of  necessity,  in  the  hands  of 
the  judge  ?    But,  as  often  as  any  such  discre- 
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tion  is  employed,  is  there  not,  according  to 
your  own  account  of  the  matter,  some  act  of 
virtual  repeal  or  enactment  performed  ? 

Non-Lawyer. — ^As  to  the  power  of  interpre- 
tation, and  the  latitude  proper  to  be  assumed 
in  the  exercise  of  it,  it  is  on  this  occasion  nothing 
to -the  purpose.  Any  such  exception  as,  in  the 
honest  opinion  of  the  judge,  the  legislator,  had 
the  particular  occurrence  or  state  of  things  been 
present  to  his  view,  would  himself  have  made,— • 
an  exception  of  this  description,  yes  :  provided 
always  that  the  liberty  thus  taken  with  the 
actually  declared  will  of  the  legislator,  be  con- 
fessed and  notified  to  the  legislator,  with  oppor- 
tunity given  to  him,  in  case  of  disapprobation, 
to  annul  and  stop  it. 

By  an  arrangement  such  as  this,  every  unfore- 
seen inconvenience  would  receive  its  remedy, 
and  constitutional  allegiance  remain  inviolate. 

On  these  terms,  but  on  these  only,  contra- 
vention, momentary  and  provisional  contraven- 
tion, to  the  actually  declared  will  of  the  legislator, 
might  be  and  ought  to  be,  not  only  a  power, 
but  a  duty  ■*.  option  between  the  letter  and  the 
spirit  of  the  law  would  not  be,  as  now,  an  organ 
of  arbitrary  power,  operating  upon  the  double- 
fountain  principle. 

But  nullification !  your  principle  of  nullifica- 
tion !  it  is  no  less  repugnant  to  everything  that 
could  in  any  case  be  or  have  been  the  will  of 
the  legislator,  than  to  his  will  (on  whatsoever 
subject)  as  actually  expressed  and  declared. 

Name,  for  example,  that  crime,  if  you  can,  of 
which  it  would  have  been  in  any  case  the  widi 
of  the  legislator  that  it  should  be  practised  widi 
imputtity  as  often  as  the  malefactor  could  find 
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means  to  bribe  the  clerk  (or  whosoever  it  be  on 
whom  it  depends)  to  make  the  flaw,  or  sup- 
posed flaw,  of  which  your  judges,  in  their  wis- 
dom and  their  honesty,  are  pleased  (as  often  as 
they  are  pleased)  to  make  that  use. 
/To  make  one  instance  serve  as  a  sample  for 
others  by  hundreds  and  by  thousands,  let  us 
turn  to  the  practice  in  regard  to  convictions :  by 
which  word  are  presented  to  the  eye  of  a 
lawyer,  convictions  pronounced  by  justices  of 
the  peace  acting  out  of  sessions,  for  delin- 
quencies referred  to  their  cognizance  by  parti- 
cular acts  of  parliament. 

Tryinff  the  cause  under  the  forms,  or  no- 
forms,  of  natural  procedure,  of  pure  and  univer- 
sal justice,  the  magistrate  pronounces  the  defen- 
dant guilty:  and,  to  grouna  the  further  proceed- 
ings, signs  a  record  or  memorandum,  certifying 
the  existence  of  the  decision  so  pronounced. 
At  the  mstance  of  the  convict,  the  court  of 
King's  Bench,  without  so  much  as  pretending 
to  know  anything  about  the  facts,  guash  the 
conviction,  hberate  the  defendant,  set  at  nought 
the  statute. 

Non-Lawyer. — Liberate  the  delinquent,  and 
without  evidence,  after  he  has  been  convicted, 
and  by  lawful  authority,  upon  evidence  ?  Pray 
on  what  ground  is  this  done  ? 

Lawyer. — On  what  ground?  Because  the 
magistrate  had  not  set  forth  the  evidence. 

Non-Lawyer. — ^Why  should  he  have  set  foith 
the  evidence  ?  Had  the  legislature  ordered  him 
to  set  forth  the  evidence  ? 

Lawyer. — No :  it  was  not  necessary. 

Non- Lawyer. —Vf\xdX  then  ?  Had  any  body 
else  ordered  him  ? 
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Lawyer. — No :  it  was  not  necessary. 

Non*Lawya\ — ^What!  not  even  you?  you,  who 
quash  his  decision  for  not  having  set  forth  the 
evidence  ?  By  what  ingenuity  was  he  to  have 
discovered  this  to  be  your  will  and  pleasure  ? 

Lawyer. — We  never  meant  that  he  should 
discover  any  such  thing.  Can  you*  be  so  weak 
as  to  suppose  we  did  ?  Are  we  such  simpletons, 
do  you  suppose,  that,  when  it  is  really  our  wish 
a  man  should  do  a  thing  which  he  would  have 
no  motive  to  do  unless  he  knew  it  to  be  our 
pleasure, — that,  in  such  a  case,  we  should  really 
omit  to  make  him  know  that  it  was  our  plea- 
sure ?  Did  you  ever  know  an  old  woman  silly 
to  such  a  degree  of  silliness  ?  No,  sir:  our  wish, 
and  our  determination,  was  to  quash  the  decision 
at  any  rate.  To  quash  a  just  decision,  or  to  do 
anything  else  that  ought  not  to  be  done,'  a  pre- 
tence, you  know  (or  you  ought  to  know),  we 
must  always  have.  As  to  what  the  pretence  is, 
it  matters  very  little.  If  the  evidence  had  been 
set  forth,  we  should  have  found  another.  When 
we  have  a  mind  to  get  rid  of  a  decision,  do  you 
think  we  are  ever  at  a  loss  ? 

Non-Lawyer. — I  must  confess,  I  do  not  very 
well  see  how  that  misfortune  should  ever  happen 
to  you.  But,  as  to  the  quashing  of  the  convic- 
tion, pray  what  may  have  been  the  use  of  it  ? 

Lawyer. — Use  of  it  ?    Abundance  of  uses. 

1.  In  the  first  place,  this  was  making  so 
much  business.  Down  comes  the  money, 
quash  goes  the  conviction,  like  a  snail  under 
our  feet. 

2.  In  the  next  place,  we  throw  cold  water  on 
a  bad  precedent.  The  natural  system  is  the 
rival   and   mortal   enemy  of  our  system:    we 
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abhor  it :  we  do  what  we  can  to  crush  it :  by 
its  encroachments  it  robs  us;  by  its  justice  it 
puts  us  to  shame. 

The  Turks  have  a  prophecy  that  some  day  or 
other  the  Christians  will  drive  them  out  of 
Europe,  We  have  something  between  a  hob- 
goblin dream  and  a  prophecy,  that  one  of  these 
days  the  natural  system  will  drive  ours  out  of 
Westminster  Hall.  Our  wish  is  to  stave  off 
the  fatal  day  as  long  as  possible. 

By  thus  quashing,  we  turn  the  arts  of  the 
enemy  against  himself:  he  lets  off  a  clause,  to 
rob  us  of  our  business  ;  and  out  of  that  very 
clause  we  make  more  business. 

3.  In  the  third  place  .... 

Non-Lawyer. — Oh,  a  truce  !  a  truce !  I  see 
very  well — any  man  who  will  not  shut  his 
eyes  may  see  with  half  an  eye — how  well  you 
understand  your  business.  Only  one  question 
more : — ^Is^  it  a  rule  with  you,  pray,  to  quash 
every  conviction  that  is  brought  to  you  to 
quash  ? 

Lawyer. — No :  that  would  not  be  good  policy. 

1 .  In  the  first  place,  if  this  were  the  case, 
sooner  or  later  the  legislator  might  find  us  out, 
and  grow  angry. 

2.  In  the  next  place,  it  is  not  at  all  neces- 
sary ;  every  alternate  one  does  just  as  well  : 
we  do  not  stand  counting ;  there  would  be  no 
use  in  it :  but  that  proportion,  or  thereabouts : 
the  nearer  to  it  the  better,  if  there  be  any  dif- 
ference. 

Nan-Lawyer. — But,  if  every  conviction  were 
to  be  quashed  without  exception,  would  not 
this  crush  the  designs  of  the  enemy  more  effec- 
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tually?  Would  it  not  humble  him  still  more, 
display  the  weakness  of  the  natural  system,  and 
cure  the  people  of  having  recourse  to  it  ? 

Lawyer. — Possibly,  in  some  degree  :  but  that 
is  not  worth  thinking  about.  Not  to  insist 
on  the  danger,  of  which  you  have  a  glimpse 
already ;  if  in  this  way  we  served  a  distant  end, 
we  should  disserve  the  immediate  one.  If  men 
did  not  see  somewhat  of  a  chance  of  having  their 
convictions  held  good,  there  would  be  none 
defended :   all  that  business  would  be  lost. 

Non-Lmoyer. — Oh  yes,  I  see,  I  see :  your 
world  is  like  the  philosopher's :  nothing  without 
its  sufficient  reason.  But  the  legislature,  all  this 
while,  what  have  they  said  to  all  this  ? 

Lawyer. — Said  ?  Nothing  at  all.  Do  what 
we  will  to  them,  they  never  say  anything  to  us: 
they  never  have  been  used  to  it. 

Nan- Lawyer. — So  then  you  have  plenty  of 
business  in  this  line :  a  rare  trade,  this  quash- 
ing trade ! 

Lawyer. — No :  no  great  things  after  all :  the 
rogiies  have  almost  grown  too  cunning  for  us. 
Rob  us  of  it,  to  be  sure,  they  durst  not ;  but, 
little  by  little,  they  have  found  out  a  way  of 
stealing  it  from  us. 

Non-Lawyer. — Steal  business  from  the  law? 
Parliament  strip  lawyers  of  their  business  ?  Oh, 
terrible!  this  is  the  very  worst  of  larceny: 
this  is  contra  pacem  with  a  vengeance.  Sad 
usage  indeed !  But  pray  how  do  they  man- 
age it  ? 

Lawyer.' — They  provide  a  forvty  a  skeleton 
form :  and  then,  say  they,  every  conviction  that 
is  according  to  that  form  is  good.    The  form  is 
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a  skeleton  form  with  blanks  in  it,  such  as  are 
in  Bum's  Justice :  the  justice  has  nothing  to 
do  but  to  fill  up  the  blanks :  the  business  is  so 
easy,  a  viper  might  as  soon  bite  a  hole  in  a  file, 
as  any  of  us  find  a  flaw  in  it.  Now  what  do 
you  say  to  this  ? 

Non-Lawyer. — Say?  why,  that  you  are  m- 
sidiously  and  barbarously  dealt  with.  But  you 
have  one  thing  for  your  comfort. 

Lawyer. — Comfort,  indeed!  What  comfort? 
where  is  it  ? 

Non-Lawyer. — Nay,  you  have  two  comforts. 

One  is,  that  of  seeing  how  much  they  are  afraid 
of  you  :  that  if  they  do  take  business  from  you, 
they  take  it  not  as  robbers,  but  as  thieves. 
Why  think  of  the  molehill  they  have  filched 
from  you  ?  Think  rather  of  the  mountains  they 
have  left,  and  dare  not  meddle  with. 

Another  is  (for  it  shows  itself  through  your 
lamentations),  that  the  old  business  is  still  left 
to  you :  so  that  the  damage  after  all  is  rather 
lucrum  cessans  than  damnum  emergens:  the 
business  does  not  increase  so  fast  as  it  might ; 
that  is  all. 

Lawyer. — ^Alas!  you  are  very  much  mistaken. 
From  the  old  statutes  there  may  be  a  remnant 
of  business  left,  it  is  true :  but  it  grows  less 
and  less  every  day.  Every  day  brings  new 
statutes,  spreading  over  the  old  ground,  and 
covering  it  with  these  cursed  forms:  by  and 
bye  there  won't  be  a  spot  left  in  which  a  flaw 
will  be  to  be  found. 

Besides  that  the  stock  of  flaws  and  quibbles 
is  almost  exhausted;  and  (to  let  you  into  a 
secret)  the  people  begin  to  find  us  out:   we 
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cannot  go  on  quashing  through  thick  and  thin, 
as  we  used  to  do.  We  are  forced  to  draw  up : 
we  are  forced,  little  by  little,  to  turn  liberalists. 
There  is  that  passage  in  Hale  against  quibbles. 
It  haunts  us:  it  follows  us  like  our  shadow. 
It  will  blow  us  all  up  one  of  these  days. 
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CHAPTER  XXVL 


OPINION-TRADE. 


The  opiaion-trade  is  not,  properly  speaking, 
itself  a  device ;  it  is  a  natural  result,  and  a  dis- 
tinct branch,  of  the  aggregate  mass  of  profit 
reaped  from  the  contrivances  already  brought 
into  view  under  that  name :  but  on  this  occa- 
sion the  fruit  cannot  pass  altogether  unheeded, 
any  more  than  the  tree  that  bears  it. 

This  branch  of  the  partnership  trade  has  for 
its  sole  foundation,  the  uncertainty  and  uncog- 
noscibility  of  the  law:  properties  essentially 
attached  to  its  existence  in  the  shape  of 
jurisprudential  law,  howsoever  chequered  with 
patches  here  and  there  of  statutory. 

Should  tlie  legislator  ever  have  the  force  to 
know  his  own  will,  and  the  grace  to  grant  to 
his  submissive  subjects  the  possibility  of  know- 
ing it  and  conforming  to  it,  instead  of  being 
punished  or  plagued  for  not  having  conformed 
to  it,  there  ends  the  opinion-trade :  there 
vanish  the  opinionists,  like  animalcules,  upon 
the  drying  up  of  the  puddle  in  which  they  feed 
and  float. 

The  publication  of  reports  (histories  of  ad- 
judged cases)  is  another  arrangement  un&vour- 
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able  to  the  opinion-trade.  Here  we  see  an 
interest  within  an  interest;  Mammon  divided 
against  itself. 

When  an  opinion  is  taken,  before  and  in  con- 
templation 01  a  suit,  the  service  sold  by  the 
opinionist  consists  in  a  conjecture  concerning 
the  part  which,  in  the  case  as  stated,  the  judge 
is  likely  to  take.  If,  instead  of  the  interests  of 
the  law  partnership,  the  interests  of  the  com- 
munity were  the  objects  regarded,  means  would 
be  afforded  to  the  subject  for  obtaining  before- 
hand, at  the  hands  of  the  legislator  or  the  judge, 
that  information,  of  which,  at  the  hands  of  the 
opinionist,  he  purchases  at  present  a  precarious 
and  often  fallacious  conjecture.  A  provision 
for  this  purpose  would  constitute  a  natural 
appurtenance  to  the  body  of  the  laws. 

The  opinionist  entertains  a  natural  antipathy 
towards  the  reporting  lawyers.  So  far  as  the 
information  they  furnish  extends,  so  far  it  goes 
towards  narrowing  and  starving  his  trade. 

He  knows  not  what  to  say  against  them; 
and  yet  something  must  be  said.  They  pub- 
lish too  much ;  more  than  used  to  be  published : 
the  science  is  overloaded  by  the  quisquilious 
matter  they  rake  together  and  preserve. 
They  publish  too  soon ;  before  they  have 
taken  the  requisite  time  for  digestion :  the 
science  is  clogged  by  crudities.  But,  to  do 
quite  right  in  the  sight  of  the  opinionist,  there 
is  but  one  course  they  can  take  :  and  that  is,  to 
have  done  pubHshing,  to  give  up  their  branch 
of  the  trade  to  his. 

When  the  reporters  have  done  their  worst, 
there  remain  the  old  cases,  over  which  they 
have  no  power.    The  cases  themselves  (the  ola« 
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cases)  are  reported,  it  is  true  :  but  what  per^ 
haps  may  here  and  there  not  have  been  reportedj 
are  certain  opinions  of  the  reigning  judges,  the 
potentates  of  the  day,  respecting  the  matter  of 
these  cases.  Sects  form  themselves  about  this 
and  that  quirk  or  quibble,  as  formerly  among 
the  Romanists.  The  technical  system,  wherever 
it  sets  foot,  can  never  be  without  its  Proculeians 
and  its  Sabinians.  "  Where  the  treasure  is, 
there  will  the  heart  be  also."  A  plenum  of 
technical  ideas  is  a  vacuum  of  rational  ones : 
the  head  that  has  fitted  itself  up  for  jurispru- 
dence, has  unfitted  itself  for  everything  else. 
The  jargon  which  has  been  giving  occupation 
to  the  official  hour,  gives  relaxation  to  the 
social.  The  lawyer  fights  over  again  his  argu- 
ments, as  the  conqueror  his  battles :  the  learned 
lord  finds  that  entertainment  in  quibbles,  which 
the  learned  king  used  to  find  in  puns. 

Twelve  dii  majorum  gentium  find  an  Olympus 
in  Serjeants'  inn :  the  opinionist  lawyers  are 
their  priests.  The  will,  or,  in  learned  language, 
the  opinion,  of  the  god,  is  to  be  learned  through 
no  other  channel  than  the  will  of  the  priest. 
The  gods  of  the  Pagan  hierarchy  had  each 
his  priest :  the  jurisprudential  have  theirs  in 
common. 

Advice  to  parties  and  attornies.  If  it  be  a 
knotty  point,  particularly  open  to  controversy. 
— a  point  in  conveyancing,  for  example,  or  any 
other  that  seems  to  lie  deep, — seek  not  for  that 
soundness  of  understanding,  which  would  be 
but  an  ipiisfatuus ;  betake  yourselves  in  prefer- 
ence to  some  grave  person  in  a  silk  gown,  a 
coataneus  and  contubernalis  of  the  reverend  band. 
The  table-talk  of  the  ermine  forms  the  privi- 
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leged  science  of  the  silk  gown.  At  first  hand, 
the  opinion  of  the  ermine  is  not  to  be  bought,  at 
any  price :  but,  whether  at  first-hand  or  second- 
hand, what  matter,  so  Icmg  as  it  is  obtained  ? 

From  no  one  guinea  given  to  an  opinionist 
lawyer,  does  any  judge  ever  receive  the  small- 
est share ;  for  that  would  be  a  bribe :  a  sort  of 
profit  as  unknown,  as  it  is  unnecessary,  to  any 
English  judge.  But  the  source  of  legal  profit 
is  in  the  abyss  of  legal  uncertainty :  and  the 
benefit  of  the  uncertainty  is  the  patrimony  of 
the  firm,  in  the  profits  of  which  no  member  is 
without  his  share. 

One  abuse  grows  out  of  another  abuse.  It 
is  because,  in  the  field  of  litigation,  the  pursuit 
or  defence  of  a  man's  due  is  so  expensive,  that 
he  applies  to  the  opinionist  to  learn  whether  it 
be  worth  his  while  to  hazard  the  expense :  and 
thus  the  expense  receives  an  additicm,^  and 
tiiat  a  certam  one,  in  the  first  instance:  and 
this  additional  burthen  rests,  without  alleviation, 
on  the  shoulders  of  the  party  injured ;  for  it  is 
not  allowed  in  costs. 

If  the  cause  of  action  lies  but  a  hair  s  breadth 
out  of  the  most  beaten  track,  your  attorney 
will  not  proceed  without  an  opinion.  Profit  is 
no  object  to  him :  to  the  reputation  of  virtue 
he  is  not  alike  insensibte.  His  fidelity  and  zeal 
are  proved,  by  his  anxiety  not  to  plunge  his 
client  into  an  unprofitable  expense :  his  modesty, 
by  his  unwillingness  to  rely  on  his  own  judg- 
ment. Nor  yet,  in  so  far  as  reputation  is 
concerned,  is  he  altogether  insensible   to  his 

.  •  From  two  to  thirty  or  forty  guineas,  including  the 
altorney's  share. 
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own  just  claims..  For  his  defence  against  the 
imputation  of  ignorance,  rashness,  or  rapacity, 
he  has  a  right  to  that  sanction  which  the  usage 
of  the  profession  affords  to  that  branch  of  it  in 
which  he  serves.  Prudence  thus  comes  in,  to 
make  up  the  group  of  virtues. 

Whether  in  his  opinion  the  cause  be  good  or 
bad,  the  attorney  finds  his  advantage  in  this 
practice.  If  good,  profit  is  always  increased, 
and  not  the  slightest  loss  of  reputation  hazarded. 
If  bad,  he  thus  exonerates  himself  of  all  re- 
sponsibility, his  reputation  is  put  under  cover, 
and,  if  the  profit  of  the  suit  is  lost,  the  profit  of 
taking  the  opinion  is  at  any  rate  so  much  saved 
out  of  the  fire. 

But,  of  the  ceremony  of  consulting  the  oracle, 
the  loss  of  the  suit  with  its  profit  is  by  no 
means  a  certain  consequence.  So  far  as  the 
question  of  law  is  concerned,  the  opinionist 
may  indeed  be  depended  upon  for  not  giving  as 
law  what  he  really  does  not  look  upon  as  law; 
so  much  reputation  would  be  lost  to  him,  and 
nothing  gained  in  lieu  of  it.  But  tlie  law  de- 
pends on  the  facts  :  on  the  state  of  the  evidence, 
as  laid  before  the  opinionist  in  the  instrument 
called  the  case.  By  a  very  slight  deficiency 
either  in  point  of  correctness  or  in  point  of 
completeness,  on  the  part  of  that  mass  of  sup- 
posed facts,  such  an  opinion  may  be  produced, 
as,  while  it  engages  the  client  in  a  suit  predes- 
tined to  be  unsuccessful,  shall  secure  both 
members  of  the  partnership  from  all  danger  of 
reproach . 

It  is  the  interest  of  the  attorney  not  to  ex- 
tract from  his  client  (if  he  can  avoid  it)  any 
fact  which,  if  brought  to  view,  would  betray  the 
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badness  of  his  cause.  On  the  part  of  the  cUent, 
this  sort  of  suppression  finds  itself  continually 
favoured,  partly  by  passion,  partly  by  igno- 
rance. Either  he  is  not  aware  of  the  influence 
which  the  fact  would  have  on  the  cause,  or,  if 
he  is,  the  pain  attached  to  the  idea  of  it  de- 
prives him  of  the  resolution  to  bring  it  out. 

The  propensity  of  the  bulk  of  clients  thus  to 
deceive  themselves,  while  deceiving  their  law- 
advisers,  is  no  secret  to  either  the  honest  or 
dishonest  among  attomies.  The  honest  have 
to  fight  against  it :  the  dishonest  keep  the  dis- 
covery to  themselves,  and  avail  themselves  of 
it ;  turning  to  their  own  account  the  profici- 
ency thus  made  by  experience  in  the  science  of 
human  nature. 

To  the  opinionist,  whether  the  mass  of  sup- 
posed facts  be  correct  or  incorrect,  complete  or 
mcomplete,  is  matter  of  the  most  complete 
indifference :  or  rather,  if  incorrect  or  incom- 
plete to  the  etfect  of  representing  the  client  in 
the  right  where  he  is  in  the  wrong,  so  mucli 
the  better :  since,  in  that  case,  a  suit  which 
ought  not  to  be  brought  may  come  to  be 
brought,  and  the  opinionist  to  be  employed  in 
it 

Should  the  incorrectness  or  incompleteness 
be  upon  the  face  of  the  statement  so  glaring  as 
to  force  itself  upon  the  notice  of  the  learned 
sage,  will  he  take  the  trouble  to  give  intimation 
of  it  ?  Not  if  he  be  wise  in  the  way  of  worldly 
wisdom.  Labour  it  will  cost  him ;  advantage 
he  will  not  gain  in  any  shape :  the  lips  of  the 
attorney  may  thank  him,  the  heart  of  the  attor- 
ney will  not  thank  him,  for  an  article  of  infor- 
mation by  which  on  one  hand  the  deficiency  oCa 
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the  attorney  is  held  up  to  view,  while  on  the 
other  hand  the  suit  witn  its  profit  is  hipped  in 
the  bud. 

Numberless  are  the  ways  in  which,  with  or 
without  consciousness  of  wrong,  the  attorney 
may,  without  any  risk  of  reputation  to  himself, 
engage  the  client  in  a  groundless  suit.  What- 
ever the  client  states  as  fact,  the  attorney 
assumes  as  fact:  by  this  demonstration  of 
respect  and  confidence,  he  does  not  lose ;  by 
the  opposite  demonstration  he  might  incur  the 
displeasure  of  the  client,  as  well  as  lose  the 
benefit  of  the  suit. 

But,  though  the  fact  should  be  exactly  as  the 
client  states  it,  the  advantage  which,  on  the 
occasion  of  the  suit,  the  client  will  be  able  to 
reap  from  it,  depends  altogether  upon  the  evi- 
dence :  upon  the  faculty  of  adducing  such  evi- 
dence as  shall  obtain  admission,  and  be  found 
persuasive.  By  the  attorney,  it  is  either  known 
or  suspected,  that  (whether  through  inadmissibi- 
lity or  through  insufficiency)  the  evidence  will 
not  serve.  But,  if  he  be  ordinarily  wise,— espe- 
cially if  in  the  person  of  the  client  he  has  the 
advantage  of  dealing  with  an  uninformed  mind, 
such  as  are  those  of  the  bulk  of  clients, — he  will 
not  be  so  unpolite  or  so  imprudent  as  to  suffer 
this  knowledge  or  suspicion  to  pass  the  bounds 
of  his  own  lips. 

What  then,  after  all,  is  the  sort  of  intercourse 
thus  described  ?  It  is  a  sort  of  previous  enquiry 
or  trial  of  the  cause  performed  upon  bad  evi- 
dence, upon  evidence  commonly  incomplete 
and  incorrect,  for  the  purpose  of  determming 
whether  it  shall  be  put  into  a  course  of  being 
tried  lipon  correct  and  complete  evidence. 

VOL.    IV.  E  E 
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■  To  the  account  of  the  technical  system  of 
procedure  may  this  fruit  of  it  be  set  down  :  since 
under  the  natural  it  has  no  place.  Why  ?  Be- 
cause, under  the  natural,  the  facts  are  brought 
to  light,  with  the  utmost  degree  of  correctness 
and  completeness  which  the  faculties,  intellec- 
tual and  moral,  of  the  witnesses,  admit  of: 
brought  to  light  with  less  delay,  vexation,  and 
expense,  than  what  attends  the  production  of 
that  partial  and  naturally  imfaithful  picture, 
which,  through  so  treacherous  a  medium  as 
that  of  the  pen  of  the  attorney,  is.  in  the  course 
of  the  opinion  trade,  placed  under  the  eye  of  the 
venal  and  uncommissioned  judge,  by  whose 
decision  nothing  is  decided. 

Is  it  a  case  in  which  both  parties  are  heard 
together  ?  Self-partiality  draws  from  each  of 
them  such  of  the  facts  as  promise  to  operate  in 
favour  of  his  claim ;  the  same  force  extracts 
from  the  lips  of  his  adversary,  information  of  a 
contrary  tendency :  and  in  both  instances  with 
as  much  promptitude,  as  well  as  correctness 
and  completeness,  as  the  collision  of  interests 
can  command.  Titius  cannot  have  an  interest 
in  getting  evidence  for  a  false  fact,  but  Sempro- 
niuR  has  an  equal  interest  in  bringing  down 
detection  upon  the  falsity  :  Titius  cannot  have 
an  interest  in  the  suppression  of  a  fact,  but 
Sempronius  has  an  equal  interest  in  dragging  it 
forth  into  light. 

Is  it  of  the  number  of  those  cases,  in  which 
one  of  the  parties  (at  the  commencement  of  the 
cause,  the  plaintiff)  comes  into  court  willioul 
the  other,  to  demand  the  service  which,  in  that 
stage  of  the  cause,  he  stands  in  need  of  at  the 
bands  of  the  judge?     Adverse  party,  with  J 
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adverse  interest,  by  the  supposition  there  is 
none :  but  it  is  the  interest  of  the  j  udge,  the 
honest  interest  of  the  unfeed  judge,  that,  in  this 
stage  of  the  cause,  the  truth  shall  come  to  light, 
in  a  state  as  correct  and  as  complete  as  may  be. 
Why?  Because  (over  and  above  all  reputa- 
tion, and  the  sacred  regard  for  the  ends  of  jus- 
tice) by  extracting  from  the  applicant  those 
truths  which  his  inclination  might  have  led  him 
to  suppress,  or  driving  him  out  of  those  misre- 

Eresentations  for  which  his  inclination  might 
ave  led  him  to  obtain  credence,  the  object  of 
his  application,  unjust  as  by  the  supposition  it 
is  in  this  case,  may  be  defeated  at  the  time ; 
and  the  labour  of  giving  a  joint  audience  to  both 
parties,  or  whatever  other  labour  on  the  part  of 
the  judge  the  grant  of  the  ill-founded  demand 
might  have  been  productive  of,  will  be  saved. 

Thus  it  is,  that,  in  whatever  point  of  view  the 
field  be  contemplated,  technical  procedure,  with 
its  endless  train  of  afflicting  consequences,  pre- 
sents itself  as  the  disease,  the  foul  disease ; 
natural  procedure  as  the  simple,  the  pure,  the 
efficacious  remedy. 
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CHAPTER  XXVII. 

EXTENSION     OF    THE    ABOVE    DEVICES    TO    SUB- 
STANTIVE   LAW,     AS    FAR    AS    APPLICABLE. 

Of  the  two  main  branches  of  the  body  of  the 
law,  the  substantive  and  the  adjective,  it  is  to 
the  adjective  alone  that  the  subject  of  evidence 
belongs.  The  application  of  the  above  or  any 
other  devices  to  substantive  law,  falls  not  there- 
fore within  the  compass  of  the  present  work. 
It  is  for  this  reason,  and  for  this  reason  alone, 
that  the  few  exemplifications  which  have  been 
given  of  the  application  of  these  devices  have 
been  confined  within  the  compass  of  the  law  of 
procedure. 

The  error  however  would  be  great,  if  it  were 
supposed  that  it  is  to  this  comparatively  narrow 
part  of  the  field  of  judicature  that  the  applica- 
tion of  these  contrivances  for  the  pursuit  of  the 
ends  of  judicature  is  confined.  True  it  is,  that, 
of  these  two  great  branches,  the  adjective  is  that 
in  the  arrangement  of  which  the  judicial  autho- 
rity has  had  the  greatest  share.  But,  in  every 
country  more  or  less,  and  in  England  in  parti- 
cular, the  share  which  that  same  authority  has 
had  in  the  arrangement  of  the  main  branch,  the 
substantive,  has  been  very  considerable.     Even 
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in  this  branchy  the  part  taken  by  the  judicial 
authority  may,  in  comparison  of  the  part  borne 
by  the  only  competent  and  legitimate  legislator, 
be  stiled  the  principal  part :  jurisprudential  law 
forming  the  ground,  statute  law  sticking  on  here 
and  there  a  few  patches  upon  that  ground.  In 
both  parts  of  the  work  the  action  of  the  same 
sinister  interest  being  favoured  with  the  same 
opportunities,  the  same  character  and  com- 
plexion would  naturally  be  exhibited  by  the 
work  in  both  instances.  As  far  as  power  ex- 
tended and  occasion  favoured^  the  system  of 
procedure  would  be  adapted  to  the  ends  of 
judicature ;  the  system  of  substantive  law  would 
be  adapted  to  the  system  of  procedure.  The 
object  m  respect  of  the  adjective  branch,  besides 
the  multiplication  of  suits,  (understand  always 
profit-yielding  suits),  was  to  adapt  the  course  of 
procedure  to  the  purpose  of  extracting  from 
each  suit  its  maximum  of  profit.  What  it  was 
in  men's  power  to  do,  in  working  upon  the  sub- 
stantive branch,  towards  the  common  end  of 
both  branches,  confined  itself  to  the  purpose  of 
giving  birth  to  the  greatest  possible  number  of 
suits :  to  extract  from  each  the  greatest  quantity 
of  profit  that  it  could  be  made  to  yield,  lay 
exclusively  within  the  province  of  the  adjective 
branch.  Flowers  necessary  for  the  crop  might 
be  furnished  by  both  branches  :  it  was  from  the 
adjective  alone  that  the  fruit  could  be  reaped. 

Intermediate  ends  common  to  each  were,  the 
nursing  in  the  mind  of  the  individual,  in  his 
jcbaracter  of  suitor  and  client,  the  qualities  of 
ignorance  and  error ;  on  the  part  of  the  law 
itself,  uncertainty,  uncognoscibility,  obscurity^ 
^ambiguity,  and  voluminousness. 
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Of  the  devices  or  contrivances  directed  to 
those  ends,  five  (viz.  exclusion  of  the  parties,  tri- 
bunals rendered  inaccessible  by  distance,  days 
fixed  with  long  intervals,  mechanical  judicature, 
and  acceptance  of  allegations  in  writing,  at  suc- 
cessive times,  and  under  a  licence  for  mendacity), 
these  five,  together  with  the  office-multiplica- 
tion principle,  were  arrangements  exclusively 
adapted  to  the  nature  and  texture  of  adjective 
law:  the  remaining  ones,  viz.  the  principle  of 
nullification  (with  itssupports,  jargon  and  fiction, 
and  its  compound  with  the  principle  of  reason 
and  utility-,  the  double  fountain  principle),  and 
the  habit  of  magnifying  jurisprudential  law  at 
the  expense  of  statutory,  of  representing  devices 
as  more  real  than  realities,  shadows  more  solid 
than  their  substances, — these  five  share  in  the 
privilege  of  being  applicable  to  both  branches, 
the  substantive  as  well  as  adjective,  with  equal 
advantage. 

And  is  it  then  all  delusion,  the  chief  pride 
and  comfort  of  an  Englishman,  the  matchless 
excellence  of  his  laws  ? 

By  no  means  :  from  all  that  has  been  said, 
admitting  it  ail  to  be  just,  no  such  consequence 
follows. 

1.  What  there  is  good  in  the  system,  will  be 
found  to  exist  in  a  much  larger  proportion  in 
the  form  of  statute  law,  than  in  the  form  of 
jurisprudential  law :  in  other  words,  to  have 
been  in  a  greater  degree  the  work  of  king, 
lords,  and  commons,  the  legitimate  legislators, 
than  of  judges,  spurious  usurping  legislators, 
making  base  law  underground,  as  their  brother 
usurpers  make  base  money,  and  like  them, 
with  one  everlasting  lie  in  their  mouths,  6kt^m 
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owning  their  woric.  Of  what  has  been  weU 
done,  the  far  gpreater  part  therefore  has  been 
done,  not  by  lawyers,  but  in  spite  of  lawyers : 
lawyers  grumbling  at  it  as  much  as  they  dare, 
and  doing  what  they  can  to  spoil  it. 

The  exertions  of  the  brotherhood  have  been 
employed,  not  so  much  in  the  support,  as  in  the 
destruction,  of  society.  To  be  assured  of  this, 
any  eye  that  is  strong  and  single  enough  to  bear 
the  sight,  need  but  read  over  the  statutes  con« 
taining  the  wretchedly  scanty  pronsion  that  has 
been  made  by  fits  and  starts  for  the  amendment 
of  the  law.  In  that  small  but  fertile  depart* 
ment  of  parliamentary  history,  may  be  read  the 
wickedness  of  lawyers.  It  is  a  history  that 
may  match  with  that  of  Cartouche,  Jonathan 
Wild,  Japhet  Crook,  and  so  forth,  except  that 
it  is  without  names. 

2.  It  is  not  in  human  nature  that  the  charac- 
ter of  the  technical  lawyer  should  have  com^ 
pletely,  and  in  every  instance,  swallowed  up 
the  character  of  the  Englishman  or  the  man. 
The  private  interest  (it  has  already  been  shewn) 
Is  not  on  every  point,  nor  on  every  occasion,  in 
opposition  to  public  interest.  Sprinkled  herfe 
and  there  over  the  surface  of  the  law,  some 
good  (much  or  little,  according  to  the  object 
it  is  compared  with),  might  doubtless  be  to 
be  found,  that  drew  its  origin  from  a  learned 
bosom.  But,  were  the  proportion  much  larger 
than  it  is,  it  might  not  be  the  less  true,  that,  if 
an  inventory  could  be  taken  of  the  number  of 
propositions  of  which  the  mass  of  jurisprudential 
law  is  composed,  nine  of  them  out  of  ten  would 
be  found  absurd  in  themselves,  mischievous  in 
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their  consequences.  Take  this  or  that  reason^ 
able  and  useful  proposition,  you  will  find  it 
swaddled  up  in  a  cluster  of  perhaps  a  dozen 
absurd  and  pernicious  distinctions,  extensions, 
conditions,  exceptions,  limitations. 

But,  for  judging  of  the  aggregate  goodness  of 
a  body  of  law,  no  tolerably  correct  criterion  can 
l>e  deduced  from  the  mere  comparison  of  the 
number  of  rational  and  beneficial  propositions 
contained  in  it  on  the  one  hand,  compared  with 
the  number  of  irrational  and  pernicious  ones  on 
the  other ;  no  more  than  any  estimate  can  be 
formed  of  the  severity  of  a  penal  code,  from  the 
multitude  of  the  penal  laws  contained  in  it. 
As  in  evidence,  weight,  so  in  provisions  of  law, 
extait,  as  well  as  number,  must  be  taken  into 
account.  Sometimes  an  arrangement,  of  which 
the  characteristic  features  may  be  composed  in 
half  a  dozen  words,  shall  have  so  much  good  in 
it  as  to  compensate  for  a  mass  of  irrational  and 
pernicious  matter  sufficient  to  fill  a  volume. 
Take  for  instance,  in  judicature,  the  principle  oi 
publicity. 

Were  the  most  enthusiastic  admirer  of  the 
English  body  of  law  as  it  stands,  to  be  called 
upon  for  a  list  of  the  provisions  on  which  his 
admiration  grounds  itself,  he  would  find  perhaps 
a  score  or  two  of  pages,  not  to  say  a  dozen  or 
two,  sufficient  to  contain  it.  Were  he  a  non- 
lawyer,  there  would  not  be  contained  in  it 
perhaps  one,  nor,  even  if  a  lawyer,  many,  of  the 
propositions  above  alluded  to  under  the  descrip- 
tion of  irrational  and  mischievous. 

The  dunghill,  were  there  enough  of  it  to  fill 
Augeas's  stable,  would  not  destroy  the  value  of 
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whatever  pearls  might  be  to  -be  found  in  it ;  but 
the  dung  would  not  cease  to  be  dung,  any 
more  than  the  pearls  in  it  would  cease  to  be 
pearls.* 

^  If,  in  the  mind  of  any  person  by  whom  the  proofs  ex- 
hibited in  the  foregoing  pages  have  been  perused,  there  can 
still  remain  a  particle  of  doubt  of  the  repugnancy  of  the 
technical  system  to  the  ends  of  justice,  of  its  subserviency  to 
the  private  interest  of  those  by  whom  it  has  been  adminis- 
tered, or  of  their  consciousness  of  such  repugnancy,  as  well 
as  of  such  subserviency,  (always  excepted  the  persons,  who- 
soever they  may  be,  who,  at  the  time  of  the  present  publica- 
tion, stand  invested  respectively  with  judicial  offices) ;  two 
sources  of  information,  or  either  of  them,  may,  to  the  satis- 
faction of  any  eye  that  may  have  the  curiosity  to  apply  itself 
to  them  in  this  view,  afford  matter  abundantly  sufficient  for 
the  removal  of  any  such  doubt. 

1.  One  of  them  is,  the  series  of  the  several  acts  of  the 
legislature,  which,  under  the  particular  title  of  acts  for  the 
amendment  of  the  law,  or  without  any  such  special  profes* 
sion,  have  touched  with  a  hand  more  or  less  strong  upon  the 
predominant,  the  technical,  system  of  procedure ;  endeavour- 
ing, or  professing  to  endeavour,  to  remove  or  correct  this  or 
that  particular  imperfection  or  abuse. 

In  each  of  these  statutes,  besides  a  source  of  law,  may  be 
viewed  a  source  of  history :  in  the  remedy,  inadequate  or 
adequate,  designed  or  not  to  be  so,  may  at  any  rate  (as  in  a 
mirror)  be  seen,  in  a  degree  more  or  less  distinct  and  vivid, 
the  shape  and  colour  of  the  imperfection  or  abuse :  abuses 
in  number  so  great  as  to  be  counted,  one  knows  not 
whether  to  say  by  dozens,  by  scores,  or  by  hundreds :  and 
amongst  them  many  a  one  so  flagrant,  as  to  be  sufficient  of 
itself,  without  the  aid  of  any  of  its  numerous  associates,  to 
overspread  the  land  with  misery. 

Two  sorts  of  glasses  or  mirrors  are  alike  capable  of  being 
employed,  in  taking  a  survey  of  this  distant  scene :  one,  the 
lawyer's,  the  property  of  which,  like  that  of  the  cylindrical 
mirror,  is  to  give  to  a  mass  of  universal  deformity  an  arti- 
ficial symmetry:  the  other  a  perfectly  plain  one,  which 
presents  each  object  in  the  shape,  as  well  as  colours,  that 
really  belong  to  it. 
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Viewidg  the  scene  with  a  glass  of  the  first  sortt — the  same 
which  Blackstone  is  so  busy  in  putting  on  every  occasion 
into  the  hands  of  his  pupils, — the  object  that  strike  the  eye 
is  the  unceasing  care  and  solicitude  with  which  the  legis- 
lature, having  from  the  hands  of  its  ever  faithful  counsellor 
the  man  of  law  a  system  originally  wanting  but  little  of 
perfectioDy  have  watched  every  occasion  to  supply  it  with 
that  little. 

Viewed  with  the  plain  glass,  being  that  through  which 
alone  an  enlightened  lover  of  mankind  would  ever  bear  to 
view  it,  the  objects  that  strike  the  eve  will  be,— on  the  one 
hand,  the  enormity  and  multitude  of  the  abuses;  on  the  other 
hand,  the  negligence  or  ignorance  of  the  legislator,  and  the 

Satience  of  the  people,  as  manifested  by  the  length  of  time 
uring  which  each  abuse  must  have  been  covering  and  tor- 
menting society  with  its  baleful  effects,  before  it  could  obtain 
its  tardy,  and  almost  always  its  altogether  inefRcient,  or  in- 
completely effective,  remedy  :  age  after  age  groaning  under 
the  disease,  and  then  at  last  comes,  such  as  it  is,  the  re- 
medv.*  To  present  the  body  of  information  here  hinted  at, 
would  be  to  republish  the  several  statutes  in  question,  with 
a  commentary  upon  each.  To  point  out  where  and  how  the 
information  may  be  obtained,  is  quite  as  much  as  will  be 
deemed  suitable  to  the  present  purpose. 

Secretly,  and  under  favour  of  the  artificial  darkness,  it  has 
been  from  first  to  last  the  occupation  of  the  man  of  law,  to 
infuse  on  every  favourable  occasion  the  poison  of  chicane 
into  the  fountams  of  justice :  openly,  from  time  to  time,  the 
same  insidious  hand  has  been  extracting,  or  making  demon- 
strations of  extracting,  this  or  that  minute  particle  of  the 
poison,  in  great  ceremony.  In  which  character  is  his  claim 
to  attention  strongest,  and  most  reasonable  ?  His  real  cha- 
racter of  poisoner-general,  or  his  assumed  character  of 
physician  ? 

2.  The  other  source  of  information  is,  the  regulations  of 
judicial  procedure,  established  in  different  countries,  as  well 
as  in  the  different  courts  in  this  country,  by  the  authority  of 
the  judges.  In  that  which  has  by  this  authority  been  done, 
may  be  seen  (at  least  to  tlie  extent  of  it)  the  sufiiciency  of 
power ;  while  in  what  has  not  been  done,  as  well  as  in  what 

•  Ekamjiles— 1.  Uncontrolled  faculty  of  arrcstalion  for  debt.  2.  Ditto  of 
outUwricti. 
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has  been  done,  may  be  seen  the  deficiency  of  will : — through- 
out the  course  of  so  many  generations  and  centuries,  the 
perpetual  and  unvaried  deficiency  or  rather  utter  absence 
of  will  (always  and  completely  excepted  the  venerable  per- 
sons, whosoever  they  be,  by  whom  the  offices  in  question 
may  happen  to  be  filled  at  the  time  of  the  publication  of  the 
present  pages)  to  render  the  operations  of  judicature  sub- 
servient to  the  ends  of  justice, — subservient  to  any  other 
ends  than  those  so  often  above  designated  under  the  name 
of  the  ends  of  judicature. 
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CHAPTER  XXVUL 


REMEDIES  SUGGESTED    FOR    THE    ABOVE    EVILS. 

After  so  much  as  has  been  said  of  the  disease, 
the  purpose  of  the  discussion  would  be  in  dan- 
ger of  being  misconceived,  discontent  instead  of 
reform  might  be  taken  for  the  ultimate  object, 
misanthropy  instead  of  philanthropy  for  the 
source,  if  nothing  were  said  of  remedies. 

But,  though  the  causes  of  the  mischief  apper- 
tain to  the  purpose  of  the  present  work,  because 
without  them  no  completely  satisfactory  account 
could  have  been  given  of  the  origin  and  probable 
cause  of  the  system  of  exclusionary  rules ;  the 
remedies,  any  further  than  as  concerns  the 
abolition  of  the  coercive  rules,  and  the  substi- 
tution of  a  body  of  simple  instructions  in  their 
stead,  are  not,  by  any  appropriate  tie,  connected 
with  the  subject  of  this  work.  An  indication 
as  brief  and  general  as  possible  is  therefore  the 
utmost  that  the  reader  will  probably  look  for, 
or  be  pleased  to  meet  with,  in  this  place. 

I.  Removal  of  the  external  cause  of  the  dis- 
ease, the  root  of  the  corruption :  substitution 
of  salaries  to  fees,  throughout  the  whole  nest  of 
judicial  offices. 
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II.  Substitution  of  the  natural  system  to 
the  technical,  throughout  the  whole  field  of 
procedure. 

III.  Transformation  (gradual,  but  at  length 
complete)  of  the  substantive  branch  of  the  law, 
from  its  present  form  of  jurisprudential  law,  or 
jurisprudential  patched  with  statutory,  into  pure 
statutory. 

IV.  Arrangements  to  be  taken  for  annexing 
to  offices  already  in  existence,  or  to  a  new 
office  or  set  of  offices  to  be  instituted  for  the 
purpose,  an  interest  in  the  preservation  and 
amelioration  of  the  fabric  of  the  laws :  a  system 
of  registration  calculated  for  the  express  pur- 
pose of  indicating  the  defects  of  the  law  (if  any}, 
in  proportion  as  experience  gives  them  birth : 
and  an  officer  or  set  of  officers,  whose  function 
it  shall  be,  to  watch  the  appearance  of  all  such 
effects,  to  take  note  of  them,  to  present  them 
from  time  to  time  to  the  notice  of  the. legislator, 
together  with  an  indication  of  the  arrangements 
which  present  themselves  as  best  calculated  to 
answer  the  purpose  of  a  remedy. 

There  is  a  time  for  all  things  :  there  may  be 
a  time  even  for  justice.  Fashions  change  :  who 
knows,  but,  one  day,  even  justice  may  be  in 
fashion  ?  Things  little  less  strange  have  some- 
times happened. 

In  the  administration  of  what  is  called  justice, 
the  ends  hitherto  pursued  have  been  (it  has 
been  seen)  not  the  ends  of  justice,  but  ends 
opposite  to  those  ends. 

We  have  seen  the  chains  in  which  the  wisdom 
and  virtue,  as  well  as  the  power,  of  the  nation, 
have  for  so  many  ages  been  held  in  thraldom : 
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chains  forged  by  absurdity  in  the  caTem  of 
depredation.  Time  may  come  when  men  shall 
be  weary  of  these  chains. 

Let  us  suppose  (though  it  were  only  in  the 
way  of  reverie),  let  us  suppose  as  in  a  dream^ 
to  some  perhaps  even  pleasurable,  and  not  the 
less  so  for  being  fantastic.  Let  us  suppose  a  time 
— if  not  in  the  present,  in  some  future  age,  the 
year  2440,  for  example — in  which,  in  a  sort  of 
mad  fit,  or  by  way  of  frolic,  a  resolution  were 
taken,  in  one  or  other  or  both  of  the  two  proper 
places,  to  frame  a  system  of  procedure  directed 
to  the  ends  of  iustice.  To  gratify  this  odd 
fancy,  what  would  be  the  one  thing  needful  ? 
It  is  comprised  in  one  word :  consistency. 
Yes :  to  frame  a  system  of  procedure  as  perfect 
and  salubrious,  as  that  with  which  the  people 
at  present  are  afflicted  is  depraved  and  pesti- 
ferous, the  legislature  needs  only  to  tread  in  its 
own  steps. 

The  exemplifications  of  the  principal  ar- 
rangements taken  at  different  times  by  the 
English  legislature  for  clipping  the  wings  of 
the  fee-collecting  system,  and  substituting  the 
pursuit  of  the  ends  of  justice  to  that  of  the  ends 
of  judicature,  may  be  comprised  under  the  fol- 
lowing heads,  viz. 

1.  Institution  of  courts  in  which  the  natural 
system  of  procedure  has  been  preserved  or  re- 
stored. 

2.  Partial  abolition  of  special  pleading. 

3.  Abolition  of  fees,  in  judicial  as  well  as 
other  departments. 

I.  Courts  of  natural  procedure  preserved  or 
instituted. 
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Let  us  begin  with  bringing  under  review  the 
whole  list  of  these  courts  together  :  they  appear 
to  be  as  follows : 

1.  Courts  martial:  including  the  naval  as 
well  as  the  land  branch  of  the  military  service : 
the  mode  of  procedure  not  presenting,  in  the 
point  of  view  in  question,  any  material  difference. 
General  and  regimental  is  a  distinction,  which,  in 
the  land  branch,  draws  with  it  a  difference  re* 
specting  the  constitution  of  the  court,  and  the 
sort  of  causes  cognizable,  but  none  respecting 
the  course  of  procedure. 

2.  Courts  of  inquiry.  These,  in  the  military 
service,  serve  for  a  sort  of  preliminary  examina* 
tion:  an  inquiry,  having  for  its  object  the 
question  whether  the  person  who  is  the  subject 
of  it  shall  be  placed  in  a  situation  so  full  of 
vexation  in  various  shapes  as  that  of  a  defendant 
in  a  criminal  cause.  Mode  of  procedure^  to  the 
present  purpose,  much  the  same. 

In  the  above  instances,  but  more  particularly 
the  first,  the  natural  modes  of  procedure  may 
be  conskiered  to  be  preserved  rather  than  re- 
stored. Why  ?  Because,  in  these  instances,  a 
strict  regard  to  the  ends  of  justice  was  so  indis- 
pensable,  that,  under  the  technical  system,  the 
country  could  at  no  time  have  been  preserved 
from  utter  ruin  for  six  weeks. 

3.  Courts  composed  of  justices  of  the  peace, 
acting  (whether  singly  or  in  companies)  out  rf 
general  sessions :  the  quarterly  court  of  general 
sessions  being  courts  of  technical  procedure. 

4.  Courts  of  request,  more  commonly  called 
courts  of  conscience :  one  for  each  of  the  several 
towns  or  districts  to  which,  on  their  respectivie 
application,  it  has  been  granted,  by  so  maay 
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acts  of  parliament,  with  a  jurisdiction  marked 
out  by  each  respective  act. 

5.  Courts  composed  of  arbitrators  chosen  by 
the  parties ;  with  powers  derived  from  a  special 
article  of  statute  law. 

In  whatsoever  other  respects  the  course  of 

Srocedure  observed  in  these  several  courts 
iffers,  in  one  of  them  compared  with  another, 
(and  the  difference  is  not  great) ;  it  agrees  in 
being  unshackled  by  those  rules  with  which  it 
is  fettered  in  the  technical  courts. 

.We  have  seen  those  devices  and  engines  of 
jfraud  and  injustice,  which,  having  been  invented 
and  carried  into  effect  by  the  technical  system, 
constitute  so  many  characteristics  of  that  sys- 
tem. To  nolle  of  these  natural  courts  does  the 
application  of  them  extend. 

In  none  of  these  courts  of  natural  procedure 
is  there  anything  to  prevent  them  from  directing 
their  operations  to  the  ends  of  justice.  In  no 
instance  do  they  stand  exposed  to  the  influence 
of  that  sinister  interest,  by  which,  under  the 
technical  system,  judges  have  been,  in  so  deplo- 
rable a  degree,  diverted  from  the  ends  of  justice 
to  the  factitious  ends  of  judicature.  In  none  of 
them  is  there  any  want  of  those  powers  which 
are  necessary  to  enable  the  judge  to  pursue 
with  effect  the  ends  of  justice ;  or  if  there  be, 
and  if  the  deficiency  were  supplied,  as  it  might 
be  and  ought  to  be,  the  effect  of  the  supply 
would  only  be  to  bestow  upon  them  what  is 
necessary  to  render  them  perfect  in  the  cha- 
racter of  courts  of  natural  procedure ;  it  would 
not  bring  them  any  nearer  to  the  nature  of  the 
courts  of  technical  procedure. 

What  distinction  there  is,  is  confined  to.evi- 
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dence.  In  the  courts  of  conscience  and  arbitra* 
tion  courts  alone^  is  the  practice  in  regard  to 
evidence  free  from  those  exclusions^  of  which, 
under  the  technical  system,  it  is  composed; 
those  exclusions,  the  irrationality  of  which  has 
been  announced,  and  will  be  brought  to  view 
in  detail  as  we  advance.* 

On  every  occasion,  they  afford  the  time  requi- 
site for  making,  on  both  sides,  the  necessary 
ground  for  right  decision ;  and  in  particular,  on 
both  sides,  for  receiving  whatever  stpck  of 
material  evidence  the  cause  happens  to  supply. 
On  no  occasion  do  they  consume  more  than  that 
requisite  length  of  time.    Much  less  do  they,  on 

^  In  arbitration  courts  (courts  in  which  the  judges  are 
chosen  bv  the  parties),  there  is  no  power  either  to  compel 
the  attendance  of  unwilling  witnesses,  or  so  much  as  to  em- 
ploy fear  of  punishment,  in  the  usual  or  in  any  other  shape, 
for  ensuring  the  veracity  of  willing  ones:  and,  as  no  man 
can  be  subject  to  them  without  his  own  consent,  it  is  only 
when  both  parties  are  willing  to  submit  to  justice,  that  their 
jurisdiction  can  come  into  existence.  A  court  that  cannot 
act  except  when  both  parties  are  content  to  do  what  is  right, 
bears  but  too  near  a  reseiAblance  to  a  physician  (if  such  a 
one.  there  were)  who  would  not  prescribe  except  when  the 
patient  was  in  good  health. 

In  the  institution  of  these  courts,  the  legislature  conceived 
itself  no  doubt  to  be  providing  so  many  places  of  refuge,  into 
HFhich  honest  litigants  might  make  their  escape  from  the 
harpies  of  chicane.  The  man  of  law  knows  better  things. 
Under  his  management,  it  has  perhaps  operated  rather  in 
increase  than  in  diminution  of  the  mass  of  made  business. 
Prom  those  unlearned  judges,  who  want  nothing  but  power 
to  receive  the  evidence  in  its  best  shape,  an  appeal  is  open 
on  both  sides  to  those  profoundly  learned  judges^  with  whom 
it  is  an  inviolable  rule  never  to  receive  evidence  for  their 
town  use  in  any  shape  but  that  which  (in  the  opinion  of 
everybody)  wants  nothing  but  the  absence  of  the  sort  of 
security  that  has  been  made  to  depend  upon  the  ceren^ony 
of  an  oathy  to  be  the  very  worst  imaginable. 

VOL.  IV.  F  F 
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any  occasion,  so  work  up  and  improve  delay,  as 
to  render  it  a  cause  of  necessair  misdecision 
and  injustice,  by  the  deperition  of  the  matter  of 
satisfaction,  or  of  a  source  of  evidence. 

On  no  occasion  do  they  add  to  the  unavoida- 
ble load  of  expense  any  mass  of  factitious  ex- 
pense, with  or  without  design,  either  for  the 
profit  of  the  man  of  law,  or  the  ease  of  the  man 
of  finance. 

On  no  occasion  do  they  add  to  that  mass  of 
vexation  which,  in  the  course  of  a  suit  at  law, 
in  one  shape  or  other,  is  liable  unavoidably  to 
attach  itself  upon  persons  of  different  descrip- 
tions, any  ulterior  and  factitious  mass,  the  fruit 
of  the  negligence  or  the  sinister  policy  of  the 
legislator  or  the  judge. 

What,  in  a  word,  are  the  characteristics  of 
the  technical  system  of  procedure  ?  Exactly  so 
many  modifications  of  abuse.  The  practice  of 
the  courts  of  technical  procedure  is  throughout 
infected  with,  or  rather  composed  of,  all  of 
them ;  from  all  of  them  the  practice  of  the 
courts  of  natural  procedure  is  free. 

The  above  observations  are  mere  specifica- 
tions of  detail,  to  point  the  attention  of  the 
reader :  to  afford  a  security  for  the  correctness 
of  the  general  position  in  which  they  are  in- 
cluded, and  to  manifest  the  impotence  of  maid 
fde  adversaries.  By  way  of  recapitulation,  let 
us  repeat  once  more  the  general  positions  in 
which  they  are  comprized.  The  practice  of  the 
courts  of  technical  procedure,  being  directed, 
under  the  impulse  of  sinister  interest,  to  ends 
opposite  to  the  ends  of  justice,  is,  throughout 
its  whole  texture,  a  compound  of  abuse :  the 

Eractice  of  the  courts  of  natural    procedure, 
aving  nothing  to  turn  it  aside  from  the  ends 
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of  justice,    and   being    uniformly  directed   to 
those  ends,  is  pure  from  all  such  abuse. 

The  countenance  shewn  to  the  two  systems, 
is  the  natural  and  necessary  result  of  their 
respective  aspects  with  relation  to  the  interest 
of  the  man  of  law.  Of  the  inexhaustible  mass 
of  eulogy  with  which  the  practice  of  the  courts 
of  technical  procedure  is  so  universally  and 
indefatigably  bedaubed,  mention  has  been  made 
already.  When  you  can  find  nothing  evil  to 
say  of  your  adversary,  say  nothing  of  him :  this 
policy  is  no  secret  to  the  dullest  mind.  Of  the 
courts  of  natural  procedure  and  their  practice, 
what  do  we  hear  said  by  the  lawyers,  or  by 
anybody?  Exactly  nothing:  everywhere  a 
dead  and  universal  silence.  What  can  be  more 
instructive,  what  more  pregnant  with  confession, 
than  this  silence?  By  lawyers,  nothing;  for 
reasons  too  obvious  to  need  or  to  bear  repeating : 
by  non-lawyers,  almost  as  little ;  because  so 
successful  have  been  the  labours  of  the  man  of 
law,  that  non-lawyers  feel  the  risk,  or  rather 
the  impossibility,  of  ever  opening  their  lips  on 
the  subject,  but  in  the  way  of  a  chorus,  echoing 
the  eulogies  of  their  learned  leaders. 

Should  there  be  here  and  there  an  indivi(dual 
who,  moved  by  the  principles  of  genuine  phi- 
lanthropy and  honest  love  of  justice,  should  be 
desirous  of  satisfying  himself  by  a  convincing 
test  in  what  degree  the  popular  creed  upon  this 
subject  is  the  result  of  prejudice  nursed  by 
sinister  interest,  and  in  what  degree  (if  any)  the 
expression  of  truth ;  a  short  experiment  will  be 
found  not  unconducive  to  his  purpose.  Takidg 
any  of  those  institutions,  the  establishmeiit  c^ 
which  has  been  among  the  devices  of  the  tedi- 
nical  system,  as  above  exemplified;   let  him 
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apply  it,  in  idea,  to  the  practice  of  any  of  the 
courts  of  natural  procedure,  and  ask  himself  in 
what  respect  any  of  the  ends  of  justice  will  be 
served  by  it.  The  result  may  already  be  anti- 
cipated. Attached  to  the  courts  which  gave  it 
birth,  the  abuse  is  protected  from  censure  (be- 
cause protected  from  scrutiny)  by  the  preju- 
dices, the  solemn  plausibilities,  the  ever-thick- 
ening cloud  of  incense,  the  flowing  vestments, 
the  ermine  borders,  the  masses  of  false  hair ; 
just  emblems  of  the  falsehood  poured  out,  as 
from  a  perennial  spring,  from  the  receptacles 
which  it  envelopes.  Transplant  it  from  that  its 
native  soil;  transfer  it,  in  idea,  to  any  of  the 
courts  of  natural  procedure,  (courts  of  which  the 
practice  has  nothing  to  recommend  it  to  the 
man  of  law,  nor  anything  to  the  non-lawyer  but 
its  subserviency  to  the  ends  of  justice) ;  it  has  no 
such  defence  to  protect  it  from  the  eye  of  scru- 
tiny :  all  illusions  vanish :  the  abuse  presents 
itself  to  every  eye  in  its  native  colours. 

Does  it  happen  to  you,  for  example,  to  be  a 
member  of  the  unlearned  class  of  judges,  serv- 
ing your  country  in  the  character  of  a  justice  of 
the  peace  ?  Take  up  in  idea  (but,  remember, 
in  idea  only),  take  up,  in  the  character  of  instru- 
ments of  justice,  those  devices,  which,  under 
the  character  of  instruments  of  fraud  and  extor- 
tion, have  been  above  enumerated  as  so  many 
tools  manufactured  and  habitually  worked  with 
by  the  superior  and  exclusively  learned  hands 
of  lawyers.  Hearing  refused  to  parties.  Tri- 
bunals put  out  of  reach.  Sittings  separated 
by  fixed  and  long-protracted  intervals.  Me- 
chanical judicature.  Pleadings  in  writing,  at 
successive  and  distant  intervals,  spun  out  under 
a  licence  for  selling  lies.   Nullification,  destiruc- 
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tion  of  just  claims  on  grounds  void  of  all  rela- 
tion to  the  merits  :  jargon  without  end :  fiction 
without  shame.  Deck  your  proceedings  with 
these  flowers,  all  or  any  of  them,  fend  observe 
the  consequence. 

In  the  practice  of  courts  military  of  all  sorts, 
land  and  naval,  general  and  regimental,  courts 
martial  and  courts  of  inquiry,  the  natural  course 
of  procedure  has  ever  been  preserved  :  and  (as 
already  observed)  for  a  very  simple  reason.  At 
no  time,  in  that  line  of  judicature,  could  human 
society  and  the  practice  of  the  technical  courts 
have  maintained  a  contemporary  existence : 
pugnanty  nee  in  and  sedemorantur. 

So  many  times  as,  by  act  of  parliament, 
jurisdiction  has  been  given  to  justices  of  the 
peace  out  of  general  sessions,  or  the  possibility 
of  obtaining  justice  against  unwilling  debtors 
to  an  amount  not  exceeding  forty  shillings  has 
been  communicated  to  creditors  by  the  esta- 
blishment of  a  court  of  requests;  so  naany 
times  have  king,  lords,  and  commons,  joined  in 
solemn  proclamation  to  the  following  effect: 
The  course  of  dealing  pursued  by  learned 
judges  is  incapable  of  being  employed  with 
effect  in  the  execution  of  our  laws, — ^incapable 
of  serving  for  the  accomplishment  of  our  pre- 
dictions, for  the  fulfilment  of  our  engagements, 
— incompatible,  in  a  word,  with  the  pursuit  of 
the  ends  of  justice. 

In  regard  to  natural  procedure,  and  the  courts 
in  which  it  is  in  use,  a  supposition  tacitly  if 
not  expressly  assumed  by  lawyers  is,  that  it  is 
a  sort  of  inferior,  makeshift  mode  of  administer- 
ing justice  (or  something  in  lieu  of  justice), 
employed  through  necessity,  for  the  relief  of 
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those  ^ho  cannot  afford  to  go  to  the  expense  of 
judtica  according  to  the  regular  and  proper 
(meaning  the  technical)  mode  :  that  the  justice 
thus  administered  is  a  sort  of  inferior  commo- 
dity, provided  for  the  relief  and  accommodation 
of  those  who  cannot  come  up  to  the  price  of  the 
best  sort :  as  neck-beef  and  sticking-pieces  are 
provided  by  the  butcher  for  those  who  can- 
not conxe  up  to  the  price  of  ribs  and  sirloins. 
That,  between  good  justice  {i*e.  justice  as 
secure  as  possible  from  danger  of  misdecision) 
between  good  justice  on  the  one  hand,  and  dila- 
tory, expensive,  and  vexatious  justice  on  the 
other,  there  exists  a  sort  of  natural  and  indisso- 
luble connection:  between  the  best  justice, 
(i\  e.  justice  secured  in  the  highest  degree  against 
misdecision)  and  prompt,  cheap,  and  unvexa- 
tious  justice,  as  natural  and  invincible  an 
incompatibility  and  repugnance.  That  the 
more  dilatory,  the  more  expensive,  and  more 
vexatious  your  justice  is,  the  more  secure 
against  misdecision  it  will  be:  that  the  less 
dilatory,  the  less  expensive,  the  less  vexa- 
tious your  justice  is,  the  worse  it  is  in  that  other 
respect :  that,  therefore,  a  sort  of  option  is  in 
every  case  to  be  made ;  and  that  people  have  to 
choose  whether  they  will  have  their  justice 
good  and  secure  against  misdecision,  but  dila- 
tory, expensive,  and  vexatious,  or  to  a  certain 
degree  prompt,  cheap,  and  unvexatious,  but  in 
an  equal  degree  exposed  to  the  danger  of  mis- 
decision, and  in  that  respect  liable  to  be  bad. 

As  often  as  a  court  of  natural  procedure  has 
been  instituted,  (continues  this  hypothesis)  this 
option  has  been  made. 

In  the  case  of  the  court  of  conscience,  acheaf^ 
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sort  of  justice  has  been  provided,  for  poor  and 
low  people  who  cannot  afford  to  have  it  good. 

In  the  case  of  the  extra-sessional  justice-of- 
peace  court,  a  sort  of  inferior  justice  is  admi* 
nistered,  partly  and  in  some  cases  for  prompti- 
tude (because  delays  would  be  prejudicial  to 
the  interests  of  government,  as  trustee  for  the 
public  at  large),  partly  and  in  other  cases  for 
cheapness  :  as  in  the  case  of  the  courts  of  con- 
science, for  the  accommodation  of  the  poor  and 
low  people  who  cannot  afford  to  go  to  the  ex- 
pense of  the  best  sort. 

Such  is  the  hypothesis  of  interest  and  inte- 
rest-begotten prejudice.  What  says  the  simple 
truth  ?    Answer — Pretty  exactly  the  reverse. 

In  complicated  causes,  different  accidents  are 
liable  to  arise,  creating  an  indispensable  demand 
for  an  extra  portion  of  appropriate  labour,  of 
delay,  (i.  e.  of  time,  occupied  or  not  occupied  in 
such  labour),  and  thence  of  a  proportionate  extra 
quantity  of  vexation  and  expense. 

These  cases  allowed  for,  and  laid  out  of  the 
account,  (and  they  are  extraordinary  cases, 
they  compose  the  small  minority  of  cases),  the 
repugnance  and  connection  are  nearly  the  op- 
posite to  what,  by  the  hypothesis,  they  are 
supposed  to  be :  and,  in  a  word,  the  degree  of 
security  against  misdecision  is  in  the  inverse 
made  more  nearly  than  in  the  direct  ratio  of 
the  quantity  of  delay,  vexation,  and  expense. 

In  the  regular  technical  courts,  the  quantity 
of  delay,  expense,  and  vexation  is  greater,  in 
a  prodigious  degree  greater,  than  in  the  natural 
courts.  This  is  a  fact  too  notorious  to  be  dis* 
puted :  to  be  contested  by  any  man,  even  by  a 
lawyer. 
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But  examine  the  system  on  the  other  ground, 
on  that  of  security  against  misdecision,  you 
will  find  this  security  not  increased,  but  dimi- 
nished :  diminished  in  a  high  degree,  and  in  a 
variety  of  ways. 

1 .  By  the  exclusion  put  upon  .  evidence, 
evidence  in  a  variety  of  shapes,  in  all  which 
(as  will  be  seen*)  it  ought  to  be  admitted :  and 
in  iconsequence  of  such  exclusions,  not  merely 
daiiger  but  certainty  of  misdecision,  or  (what  is 
equivalent)  failure  of  justice:  exclusion  put 
upon  the  evidence  of  parties,  and  other  indis- 
pensable or  unexceptionable  evidence. 

2.  By  substitution  of  inferior  and  less  trustwor- 
thy to  superior  and  more  trustworthy  evidence : 
inferior  evidence  admitted,  while  superior  evi- 
dence, even  from  the  same  source,  is  excluded. 

3.  By  deperition  of  evidence:  the  conse- 
quence, partly  and  sometimes  of  the  delay, 
partly  and  at  other  times  of  the  expense  and 
vexation  :  the  party  not  able,  or  not  willing,  to 
defray  the  expense  of  procuring  the  evidence ; 
including  the  factitious  part  manufactured  by 
the  system  of  technical  procedure. 

4.  By  deperition  or  latency  of  the  matter  of 
wealth  in  the  character  of  the  matter  of  satis- 
faction, the  consequence  of  the  delay :  the 
property  of  the  defendant  (or,  if  in  this  respect 
incidentally  become  debtor,  the  plaintiff)  dis- 
sipated, or  conveyed  out  of  the  reach  of 
justice. 

5.  By  nullifications ;  and  (in  consequence  of 
the  delay  resulting  from  them)  deperition  of 
evidence,  or  of  the  matter  of  satisfaction. 

•  See  Book  IX.  Exclusion, 
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6,  By  mechanical  judicature,  as  already 
explained.* 

7.  By  non-production  of  evidence,  or  aban- 
donment of  just  claim  or  just  defence  in  other 
ways,  through  despair  or  incapacity  of  bearing 
the  expense. 

Man,  be  he  where  he  will,  will  have  his  weak- 
nesses. A  court  of  natural  procedure,  any  more 
than  a  court  of  technical  procedure,  will  not  be 
exempt  from  that  common  lot,  by  which  every 
seat  of  power  is  doomed  to  become  occasionally 
a  fountain  of  injustice. 

But,  between  a  court  of  natural  procedure 
and  a  court  of  technical  procedure,  there  is  this 
simple  difference.  In  the  court  of  natural  pro- 
cedure, injustice  is  matter  of  accident:  m  a 
court  of  technical  procedure,  injustice  (as  we 
have  seen)  in  every  shape  is  matter  of  necessity. 
In  one  of  its  shapes,  expense,  (viz.  such  part  of 
the  expense  to  the  suitor  as  becomes  matter  of 
profit  to  the  partnership),  it  was  the  end,  the  very 
direct  and  ultimate  end,  of  the  institution :  in  all 
its  other  shapes,  delay,  vexation,  and  misdeci- 
sion,  it  has  been,  though  not  the  ultimate,  an 
intermediate  end,  as  being  a  necessary  means. 

In  a  court  of  natural  procedure,  it  is  but  too 
possible  that  occasional  injustice  should  be 
done.  In  a  court  of  technical  procedure,  it  is 
not  possible  to  avoid  doing  continual  injustice  : 
in  the  shape  of  needless  expense,  vexation,  and 
delay,  constantly,  and  without  any  exception : 
in  the  shape  of  misdecision,  frequently.  Checks 
being  in  both  the  same,  in  a  court  of  natural 
procedure  the  practice  of  the  worst  j udge  that 

•  Supra/ chap.  XII. 
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ever  lived  would  be  a  blessing,  in  comparison  of 
that  of  the  best  judge  that  ever  lived,  in  a  court 
of  technical  procedure. 

In  a  word,  how  should  it  be  otherwise,  if  that 
be  true  which  every  page  of  this  enquiry  has 
been  presenting  to  view;  viz.  that  natural  pro- 
cedure has  invariably  bad  for  its  objects  the 
ends  of  justice;  technical,  as  invariably,  ends 
always  different  from,  mostly  opposite  to,  the 
ends  of  justice  ? 

I  have  spoken  of  checks.  One  of  the  pre- 
tences, if  not  the  only  pretence,  employed  by 
the  technicalists  in  defence  of  their  system,  and 
the  forms  of  which  it  is  composed,  (meaning 
those  which,  imder  the  name  of  devices,  have 
here  been  stripped  of  their  sheep's  clothing, 
and  exposed  to  view),  is,  that  these  forms  are 
so  many  checks  to  arbitrary  power  in  the  hands 
of  the  judge. 

But  what,  I  trust,  is  by  this  time  pretty 
apparent,  is,  that  of  these  forms  there  is  not 
one  which,  either  in  intention  or  in  effect,  has 
ever  operated  or  can  ever  operate  in  that  cha- 
racter :  and  that  amongst  them  there  are  few 
but  what,  so  far  from  being  checks,  were  in 
design,  and  are  in  effect,  (far  from  being  checks 
to  arbitrary  power),  subservient  to  it  in  the 
character  of  instruments. 

Checks : — of  everything,  or  almost  everything, 
capable  of  operating  in  that  character,  or  need- 
ful for  that  purpose,  the  indication  may  be 
comprised  in  three  words :  publicity,  appeal, 
jury.  Not  one  of  these,  surely,  which  is  in  the 
slightest  degree  incompatible  with  the  natural 
system  of  procedure. 

As  far  as  concerns  the  organization  of  the 
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existing  courts  of  natural  procedure,  they  are 
susceptible  of  great  improvements  :  but  in 
respect  of  the  mode  of  procedure,  two  single 
features,  (viz.  appearance  of  the  parties  before 
the  judge,  and  vivd  voce  examination  of  the 
parties,  but  especially  the  former)  are  enough 
to  render  them  as  much  superior  to  the  best  of 
the  regular  courts,  as  the  military  tactics  of 
European  are  to  those  of  Asiatic  powers.  They 
afford  no  work  for  lawyers :  the  wonder  is  not 
great  that  they  should  not  be  to  the  taste  of 
lawyers.* 

NOTE    BY    THE    EDITOR. 

*  It  is  proper  to  observe  here,  that  the  praise  bestowed  by 
Mr  Bentham  upon  the  existing  courts  of  natural  procedure,  is 
confined,  in  the  strictest  sense,  to  the  procedure  of  these  courts, 
and  by  no  means  extends  to  the  constitution  of  the  courts 
themselves.  In  many  of  these  courts,  it  is  well  known  thai 
justice  is  very  badly  aid  ministered.  What,  however,  we  may 
be  very  certain  of,  is,  that  the  cause  of  this  bad  administra- 
tion of  justice  is  not  the  absence  of  the  technical  rules ;  and 
that  if,  over  and  above  all  other  sources  of  badness,  the 
practice  of  these  courts  were  afflicted,  in  addition,  with  the 
rules  of  technical  procedure,  they  would  be  not  only  no 
better,  but  beyond  comparison  worse,  than  they  are. 

The  real  and  only  cause  of  the  badness  of  the  courts  of 
natural  procedure,  (in  so  far  as  they  are  bad),  is  that  which  is 
the  cause  of  the  mal-administration  of  so  many  other  depart- 
ments of  the  great  field  of  government ;  defect  of  responsi-' 
hUity  on  the  part  of  those  persons,  to  whom  the  administra- 
tion of  them  18  entrusted. 

Causes  of  such  defect  of  responsibility : — 

1 .  Defect  of  publicity.  In  the  case  of  a  justice  of  peace,, 
administering  judicature,  alone,  or  in  conjunction  with  a 
brother  justice,  at  his  own  house,  or  on  his  bowling  ereen^ 
or  wherever  he  happens  to  be,  publicity  does  not  exist  m  any 
degree.  In  the  case  of  courts  of  conscience,  there  is  (I 
believe)  nominal,  but  there  can  scarcely  be  said  to  be  effec- 
tual, publicity;  since  the  apparent  unimportance  of  the  cause 
prevents  the  proceedings  in  it  from  being  reported  in  the  news- 
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II.  Abolition  of  special  pleading. 
In  every  instance,  in  which,  by  a  clause  in  an 
act  of  parliament,  a  licence  has  been  ^ven  to 

papers,  and  would  prevent  it,  even  if  reported,  from  attracting 
in  general  any  portion,  sufficient  to  operate  as  a  security,  of 
public  attention. 

2.  Number  of  judges.  In  many  of  the  courts  of  con« 
science,  the  tribunal  is  composed  of  a  considerable  num- 
ber of  officers;  though  any  greater  number  than  9ne,  or 
at  most  two,  (one  to  officiate  when  the  otiier  is  sick,  or,  from 
any  other  cause,  unavoidably  absent),  can  serve  no  purpose 
but  that  of  dividing,  and  in  that  manner  virtually  destroying, 
responsibility. 

3.  Defect  of  appeal.  In  a  great  variety  of  ca;pes,  no 
appeal  lies  from  the  decision  of  individual  justices  of  peace, 
except  to  the  Quarter  Sessions,  that  is  to  say,  from  the 
justices  individually  to  the  justices  collectively.  How  fruit- 
less an  appeal  of  this  sort  must  in  general  be  (not  to  speak 
of  its  expense)  is  evident  enough.  What  little  value  it  has, 
is  mainly  owing  to  the  greater  eflfectoal  publicity  attendant 
on  the  proceedings  of  a  court  of  general  sessions,  which  are 
generally  reported  in  the  local  papers,  and  always  excite 
more  or  less  of  interest  in  the  neighbourhood. 

4.  The  judges  exempt  from  punishment,  or  even  loss  of 
office,  in  the  event  of  misconduct. 

If  the  party  injured  by  the  decision  of  a  Justice  of  peace 
is  able  and  willing  to  go  to  the  expense  of  a  motion  for  a 
criminal  information  in  the  King's  Benchr,  or  an  indictment 
at  Nisi  Prius,  or  an  action  against  the  justice  for  damages; 
and  if,  having  done  so,  he  can  prove,  to  the  satisfaction  of 
the  judges,  the  existence  of  what  is  called  malice^  on  the  part 
of  the  magistrate,  by  whose  unjust  decision  he  has  been 
injured ;  all  these  things  being  supposed,  he  may  then  have 
some  chance  of  seeing  some  punishment  infficted  upon  his 
oppressor ;  though  even  then  probably  a  very  inadequate  one; 
the  prevailing  doctrine  being,  that  the  proceedings  of  an 
unpaid  magistrate  ought  to  be  construed  liberaUy  and 
indulgently^  as  otherwise  no  gentleman  will  consent,  to  take 
upon  himself  the  office. 

*  In  an  action  against  a  justice,  according  to  Mr.  Starkie,  the  plaintiff 
cannot  recorer  more  than  twopence  damages,  nor  any  costs,  unlets  it  be 
alleged  in  the  declaration  that  the  acts  with  which  the  justice  it  charged 
were,  done  maliciously,  and  without  any  reasonable  or  probable  caote. 
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the  defendant  to  plead  the  general  issue,  and 
give  the  special  matter  in  evidence  ;  the  delay 
and  expense  attached  to  special  pleading  has, 
by  the  literal  import  of  the  virords,  been  dis- 
pensed with.  But  so  notorious  in  every  such 
instance  has  the  mischief  been  that  w^ould  ensue 
to  the  defendant,  who,  having  justice  on  his 
side,  should  forbear  to  avail  himself  of  this  in- 
dulgence, that  no  attorney  who  has  any  regard 
to  his  own  character,  (probably  no  attorney  at 
all),  ever  did  venture  to  forbear  giving  his  client 
the  advantage  of  it.  In  practice,  then,  the  dis- 
pensation has  exactly  had  (what  it  was  intended 
to  have)  the  effect  of  a  prohibition  :  the  licence 
by  which  men  were  allowed  not  to  have  recourse 
to  special  pleading,  has  had  the  effect  of  a  pro- 
hibition, inhibiting,  pro  tanto,  a  practice  so 
repugnant  to  every  end  of  justice. 

Almost  every  act,  (to  use  the  words  of  RufF- 
head),  **  so  far  as  it  relates  to  officers  of  justice, 
of  customs  and  duties,  &c.,  and  those  acting 
under  them,  and  highway,  turnpike,  and  paving 
acts,"  give  this  authority,  impose  this  virtual 
prohibition.  Vide  (continues  he)  the  Statutes 
themselves.* 

These  instances  amount  already  to  several 
hundreds,  perhaps  to  thousands. 

But,  without  the  above  preliminaries,  who  ever  heard  of  an 
English  justice  of  peace  who  was  so  much  as  suspended 
from  the  commission,  on  t»\e  ground  of  any  misconduct, 
however  gross  ?  And  a  country  justice  must  either  have 
very  bad  luck,  or  play  his  cards  extremely  ill,  if,  out  of  every 
thousand  cases  of  misdecision,  there  be  so  much  as  one  or 
two  in  which  all  these  conditions  meet 

*  RufThec^d's  Index  to  the  Statutes;  tit.  General  Issue. 
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In  the  greater  part  of  them,  the  person  to 
whom  the  indulgence  is  thus  given  is  a  sort  of 
person  to  whom  some  special  power  has  been 
given  for  some  public  purpose :  but,  though  by 
far  the  greater  number  of  cases  are  manifestly 
comprizable  under  this  designation,  others 
there  may  be  that  are  not  comprized  in  it. 

Be  this  as  it  may :  so  many  hundred  times 
as  the  legislature  has  given  this  authority,  so 
many  hundred  times  has  it  recognized  the  prac- 
tice of  special  pleading  to  be  a  nuisance :  so 
many  times  as  professional  lawyers  of  the  diffe- 
rent classes  (attorneys  in  the  conduct  of  the 
defence,  counsel  in  advising  concerning  the  plan 
of  the  defence)  have  concurred  in  giving  to  their 
clients  the  benefit  of  this  authority,  so  many 
times  have  they,  by  such  conduct  and  deport- 
ment, subjoined  their  attestation  to  the  same 
unquestionable  and  important  truth.* 

*  Is  there  so  much  as  a  single  case  in  which  the  necessity 
of  special  pleading  will  be  seriously  asserted,  or  any  specific 
use  whatever  found  for  it^  If  there  were  any  sort  of  case  in 
which  a  pretence  to  that  effect  would  be  more  plausible  thaa 
in  another,  it  would  be  the  case  of  that  sort  of  action  (eject- 
ment) by  means  of  which  the  title  to  an  interest  in  landed 
property  is  tried.  But,  from  this  most  important  of  all 
claims  of  property,  the  nuisance  of  special  pleading  has  been 
cleared  away :  cleared  away,  and  (what  upon  the  first  men- 
tion of  it  seems  unaccountable  enough)  not  in  the  way  of 
legislation,  but  in  the  way  of  jurisprudence,  by  lawyers 
themselves.  But  whatever  they  have  sacrificed  in  this  shape, 
they  have  made  themselves  ample  amends  for,  by  the  clouds 
of  fiction  and  jare^on  in  other  shapes,  by  which  they  have 
succeeded  in  renaering  this  important  division  of  the  field 
of  procedure  (naturally  as  intelligible  as  important)  more 
completely  unintelligible,  and  pregnant  with  misconception » 
uncertainty,  and  made  business,  than  any  other. 
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In  each  particular  case,  the  recognition  (It 
may  be  said)  goes  no  further  than  that  parti- 
cular case.  True  :  because  in  no  one  of  these 
cases  could  it  with  anything  like  propriety  have 
gone  any  further :  because  in  no  one  of  these 
cases  did  the  statute,  of  which  the  clause  in 
question  made  a  part,  belong  to  that  too  scanty 
class  of  statutes  which  have  had  for  their  de- 
clared object  the  amendment  of  the  law :  (mean- 
ing that  part  of  the  law  which  concerns  the 
course  of  procedure). 

But,  in  each  such  instance,  wherefore  was  it 
that  in  that  instance  the  practice  of  special 
pleading  was  thus  abolished  ?  For  this  reason, 
and  no  other,  viz.  that  in  that  instance  the 
practice  was  seen  to  be  repugnant  to  the  ends 
of  justice.  Repugnant!  but  why  in  these  par- 
ticular instances?  Answer — Exactly  for  the 
same  reasons  which  render  it  equally  so  in 
every  other  instance  that  can  be  assigned. 

If  there  be  any  difference, — if  there  be  indeed 
a  case  such  that,  though  repugnant  in  so  many 
hundred  other  cases,  it  would  in  that  case  be 
subservient, — it  rests  with  that  man,  if  any  such 
man  there  be,  who,  being  willing,  conceives 
himself  able,  to  point  out  that  case,  and  to 
bring  to  view  the  difference. 

In  such  case,  let  him  mark  well  the  task  he 
will  have  to  perform :  viz.  to  shew  that  the 
points  of  fact  m  dispute  in  the  cause  will  with 
more  advantage  upon  the  whole  (regard  being 
had  to  the  several  ends  of  justice,  all  of  them 
taken  together)  be  ascertained  and  settled  by 
the  chain  of  successive  instruments  of  which 
the  operation  called  special  pleading  is  com- 
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posed  (the  judge  knowing  as  little  of  the 
matter  as  he  cares),  than  by  the  adjustment  of 
the  same  points  by  the  parties,  together  with 
such  professional  assistants  as  they  may  re- 
spectively think  fit  to  have,  at  one  and  the 
same  meeting,  together  with  such  subsequent 
ones  (if  any)  as  may  happen  to  be  necessary, 
in  the  presence  and  under  the  direction  of  the 
judge. 

This  is  the  point  here  in  question.  Subter- 
fuges may  be  grounded  on  the  particular  sort 
of  case  in  contemplation  in  these  statutes  :  viz. 
the  case  where,  by  the  allegation  called  plead- 
ing the  general  issue,  the  facts  on  which  the 
merits  of  the  cause  depend  may  be  sufficiently 
brought  to  view.  Such  are  the  subterfuges 
that,  but  for  this  notice,  would  naturally  have 
been  started :  but,  this  notice  being  given,  they 
are  anticipated,  and  rendered  unfit  for  use. 

The  converse  thing  is,  that  the  complete  «c- 
tirpation  of  this  nuisance  would  not  be  improve- 
ment but  restoration:  the  abuse  of  language 
here  in  question  having  started  up  within  time 
of  memory.  No  institutional  book,  or  book  of 
practice,  that  does  not  refer  you  to  a  time  at 
which  the  pleadings  were  performed  vivd  voce, 
occupying  in  many  instances  fewer  minutes  than 
at  present  it  does  months.  In  those  days,  had 
it  not  been  for  the  presence  of  the  professional 
manufacturers  of  quibbles,  (assistants,  not,  as  at 
present,  substitutes),  and  perhaps  the  absence 
of  extraneous  witnesses,  and  the  minutes  taken 
of  what  passed,  the  proceedings  of  the  Common 
Pleas  or  King's  Bench  in  those  days  would 
scarce  have  been  distinguishable  (in  simplicity 
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at  least),  from  the  present  mode  of  proceeding 
in  a  court  of  conscience,  or  before  a  justice  of 
the  peace.* 

*  A  curious  spectacle  to  any  man,  and  an  interesting  one 
to  him  (if  such  a  man  there  be)  who  has  the  interests  of 
justice  sincerely  at  heart,  is  to  observe  the  diversity  of  the 
contrivances  tvhich,  in  different  ages  and  countries,  lawyers 
have  had  recourse  to,  the  shifts  they  have  sometimes  been 
put  to,  to  make  business.  In  the  time  of  Henry  II,*  and 
even  so  late  as  that  of  Edward  I  or  II,t  science  consisted 
almost  exclusively  in  nursing,  for  the  benefit  of  a  maid  fide 
defendant,  lying  excuses,  by  which  the  parties  were  pre- 
vented, as  long  as  possible,  from  coming  together  in  the 
presence  of  the  judge.  That  consummation  at  length 
effected,  no  traces  appear  more  of  any  further  dispute  or 
difficulty.  The  novelist  takes  his  leave  of  hero  and  heroine, 
when  he  has  brought  them  together  in  the  presence  of  the 
priest :  the  institutionalist  of  those  days  takes  his  leave  of 
plaintiff  and  defendant,  when  he  has  once  brought  them 
together  in  the  presence  of  the  judge.  Ages  and  ages  before 
this,  Roman  lawyers,  acting  in  their  own  original  theatre, 
had  given  themselves  the  benefit  of  a  sort  of  special  plead- 
ing; in  their  visit  to  this  island  they  brought  it  with  them 
of  course.  English  lawyers,  adding  to  the  Roman  mass  of 
special  pleading  moulded  to  their  own  purposes,  a  mass  of 
fiction  and  jargon  of  their  own  growth,  have  worked  up 
a  mass  of  mendacity  and  nonsense,  such  as  the  whole 
army  of  continental  lawyers  may  look  upon  with  envy  and 
despair. 

The  climate  of  Scotland  being  somehow  or  other  less 
favourable  than  that  of  England  to  the  growth  of  jargon, 
and  in  particular  of  that  nonpareil  species  which  is  called 
fiction;  Scotch  lawyers,  notwithstanding  their  importations 
from  the  continent,  appear  (judging  from  some  of  their 
books)  to  have  been  sadly  at  a  loss  for  materials  out  of 
whidi  to  spin  out  the  thread  of  litigation :  they  have  made 
a  sort  of  Penelope's  web  of  it,  doing  the  work  over  and 
over  again,  as  long  as  the  patience  of  suitors  could  be 
made  to  last.  See  what  has  been  said  in  Chap.  IV.  on 
the  subject  of  sham  representations. 

•  See  GlanTille.  +  Set  Hinghwn  ma^a. 

VOL.    IV.  •  G    G 
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III.  Abolition  of  fees.* 

In  the  early  periods  of  political  society  in 
general,  and  of  the  British  constitution  in  par- 
ticular, fees,  in  the  character  of  a  retribution 
for  services  rendered  to  the  public  by  indi- 
viduals, were  an  indispensable  resource.  Mis- 
chiefs, inevitably  attached  to  that  mode  of  retri- 
bution, there  were  in  abundance  :  but  in  these 
early  periods  none  of  the  conditions  requisite  to 
the  provision  of  a  succedaneum  were  as  yet  in 
existence :  neither  the  experience  and  wisdom 
necessary  to  indicate  the  existence  of  the  de- 
mand for  any  such  substitute,  nor  the  degree  of 
public  opulence  necessary  for  the  supply  of  it. 

For  a  long  time  past,  this  necessary  degree 
of  opulence  has  happily  not  been  wanting :  and, 
by  the  aid  of  the  stock  of  experience  that  has 
so  long  been  accumulating,  the  intellectual 
lights  necessary  to  the  application  of  that  ex- 
perience, as  to  the  point  in  question,  to  its 
proper  use,  appear  at  length  to  have  pretty 
generally  illuminated  the  public  mind. 
.  In  other  departments  of  government,  the 
sinister  influence  of  this  mode  of  retribution 
has  been  brought  to  light  by  competent  autho- 
rity :  in  theory  the  discovery  has  been  made, 
in  practice  it  has  been  profited  by.  Parlia- 
ment has  raised  its  amending  hand,  and  in 
these  departments  retribution  by  fees  has  been 
abolished,  retribution  by  salary  has  been  sub- 
stituted in  its  stead. 

*  This,  as  the  reader  will  observe,  was  written  before  the 
recent  act,  which,  in  the  instance  of  the  twelve  judges,  com- 
routed  fees  for  salaries.  The  evil^  however,  stiU  subsists,  in 
regard  to  a  vast  variety  of  judicial  offices. — Editor, 
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The  precedent  (or  rather,  in  this  case  as  in 
the  two  foregoing  ones,  the  mass  of  precedents) 
is,  upon  the  face  of  it,  conclusive :  at  any  rate 
to  such  a  degree  conclusive,  that,  if  there  be 
any  person  who,  admitting  the  propriety  of  the 
substitution  in  these  instances,  is  disposed  to 
contest  it  in  the  one  now  before  us,  it  lies  upon 
him  to  point  out  the  difference. 

But  it  would  be  a  conception  very  wide  of 
the  truth,  were  it  supposed  that  the  reason  for 
the  substitution  were  no  stronger  in  this  case 
than  in  those ;  that  the  malignity  of  the  prin- 
ciple of  corruption  were  no  greater  in  the  bosom 
of  a  presiding  officer  of  justice,  than  in  the 
bosom  of  an  officer  employed  in  the  receipt,  or 
in  any  other  branch  of  the  expenditure,  of  the 
public  revenue. 

But  it  is  not  to  those  other  departments  alone 
that  the  benefit  of  the  principle  of  reformation 
has  been  extended  :  the  judicial  department  it- 
self has  experienced  its  purifying  influence. 

In  so  populous  a  neighbourhood  as  that  of 
the  metropolis,  the  power  attached  to  the  office 
of  justice  of  the  peace  had  been  converted,  it 
was  thought,  into  an  instrument  of  trade :  the 
multitude  of  the  fees  receivable  in  the  course  of 
a  day,  in  a  sort  of  court  in  which  vacations  are 
unknown,  made  up  for  the  smallness  of  them 
taken  singly.  In  the  country  at  large,  so 
moderate  is  the  rate,  so  elevated  for  the  mosf 
part  the  situation  of  the  person  invested  with 
that  office,  it  is  not  in  the  nature  of  things  that 
the  emoluments  derivable  from  it  in  this  shape 
should,  in  any  point  of  view,  be  an  object  of 
regard.  But  in  the  populous  neighbourhood  of 
the  metropolis,  it  had  for  a  long  time  been  to 
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^uch  a  degree  an  object  of  regard,  as  to  have 
attracted  and  placed  in  that  commanding  situa- 
tion persons  by  whom  it  was  regarded  not 
merely  as  an  object  of  desire,  but  as  a  neces- 
sary source  of  livelihood,  serving  in  this  respect 
in  lieu  of  a  profession  or  trade.  Justices  of  the 
peace,  of  whom  it  was  supposed  that  they  had 
been  drawn  into  the  situation  by  such  views, 
were  distinguished  from  their  colleagues  in  office 
by  the  appellation  of  trading  justices. 

Such  was  the  policy  by  which  one  branch  of 
an  act  of  the  last  reign,   called  the  general 
police  act,  was  produced.     Within  the  district 
there  in  question,  fees,  though  still  allowed,  and 
ordered  to  be  received,  were  no  longer  allowed 
to   be  carried  to  the  private  account  of  the 
magistrates  by  whose  authority  they  were  re- 
ceived :  but,  lest  for  want  of  adequate  retribu- 
tion there  should  be  a  want  of  fit  persons  dis- 
posed to  take  upon  them  the  duties  of  an  office 
so  laborious,   and  in  which  it  was  necessary 
that  the  attendance  should  be  so  assiduous,  a 
certain  number  of  tribunals  of  this  kind  were 
set  down  in  so  many  divisions  of  this  district,  a 
certain  number  of  magistrates  attached  to  each 
tribunal,  and,  in  lieu  of  all  emolument  in  the 
shape  of  fees,  a  certain  fixed  salary  provided  for 
each  magistrate. 

To  some  parts  of  the  plan,  objections  were 
made,  while  it  was  in  dependency  for  accept- 
ance :  but  to  the  part  here  in  question,  nothing 
like  an  objection  ever  was  or  ever  could  be 
made.  Nobody  in  this  instance  made  a  doubt 
of  the  corruptive  tendency  of  the  retribution 
presented  in  the  shape  of  fees ;  to  no  one  was 
it  ever  matter  of  doubt,  that,  in  some  way  or 
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other,  for  the  sake  of  the  money  attached  to  the 
bushiess,  magistrates  of  the  description  in  ques- 
tion contrived  somehow  or  other  to  make  business : 
to  no  one  was  it  ever  matter  of  doubt,  but  that 
(howsoever  it  might  be  in  respect  of  delay)  fac- 
titious vexation  and  expense,  to  a  degree  calling 
loudly  for  the  correcting  hand  of  the  legislator, 
was  the  result. 

But,  whatsoever  may  have  been  the  propor- 
tion of  business  made  for  their  own  benefit  by 
those  unlearned  magistrates,  it  never  could  have 
been  great  enough  to  approach  to  a  competition 
with  the  proportion  regularly,  and  from  the 
beginning  of  things,  manufactured  by  their 
learned  superiors  and  superintend  ants.  Com- 
pared with  the  factitious  vexation  regularly  in- 
flicted by  the  courts  of  technical  procedure, — 
inflicted  with  the  utmost  regularity,  without 
danger  of  punishment,  without  fear  of  reproach, 
with  undefined  power  of  punishment  of  their 
own  creation  for  their  protection  against  re- 
proach,— punishment  denounced  or  destined  to 
be  the  severer,  the  juster  and  better  merited 
the  reproach ;— compared  with  this,  the  utmost 
vexation  attached  to  any  profit  ever  made,  or 
capable  of  being  made,  by  any  one  of  those 
unlearned  magistrates,  was  a  flea-bite. 

Proportioned,  at  least  with  an  exactness  suf- 
ficient to  the  present  purpose, — proportioned  to 
the  mischief  suffered  on  the  one  part,  has  been 
the  emolument  received  on  the  other.  While 
the  unlearned  magistrate  has  been  picking  it 
up  by  shillings,  his  learned  superior  has  been 
sweeping  it  in  by  pounds.  Between  them,  to 
whom  are  we  to  look  for  the  real  trading  justice? 
On  the  one  part  we  see  the  prodigiously  greater 
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share  of  the  profit ;  on  the  other,  the  whole  of 
the  odium,  and  the  exclusive  possession  of  the 
name. 

The  trading  justice,  so  called,  made  business: 
admitted.  But  (to  say  no  mgre  of  profits,  and 
quantities,  and  proportions)  what  means,  what 
instruments,  did  he  employ  in  making  it  ?  By 
what  aggravation  did  he  ever  add  to  that  de- 
gree and  species  of  improbity,  without  which 
the  effect  could  not  have  been  produced? 
What  did  he  ever  do  towards  nursing  ignorance, 
towards  generating  misconception,  towards  con- 
founding and  obliterating  in  the  public  mind 
the  very  idea  of  true  justice?  When  did  he 
ever  refuse  a  hearing  to  both  parties,  or  to 
either  ?  When  did  he  ever  condemn  a  man  un- 
heard? In  what  instance  is  his  tribunal  re- 
moved, by  his  contrivance,  out  of  the  reach  of 
those  whose  fate  is  attached  to  their  attendance 
on  it?  When  did  he  refuse,  refuse  to  all  men, 
so  much  as  a  show  of  justice,  for  four,  for  six, 
for  twelve  whole  months  together?  In  what 
instance  did  he  ever  keep  parties  for  months 
and  years  upon  the  rack,  while  men  in  partner- 
ship and  confederacy  with  him  were  loading 
them  with  vexation  and  expense  by  papers  in 
which  a  small  portion  of  unnecessary  sense  was 
drowned  in  a  sea  composed  of  surplusage,  non- 
sense, and  lies  ?  In  what  instance  did  he  ever, 
to  the  dismay  and  ruin  of  the  suitor,  break  the 
faith  plighted  to  him  by  the  legislator,  by  a 
decision  in  which  no  regard  was  so  much  as 
professed  to  be  paid  to  the  merits  of  the  cause  ? 
By  what  jargon  did  he  ever  befoul  and  corrupt 
the  language  of  common  sense  and  reason  ?  By 
what  lies,  under  the  name  of  fiction^  did  he  ever 
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defile  his  own  lips,  or  compel  suitors  and  their 
agents  to  defile  theirs  ? 

Thus  it  is,  under  the  imperfect  hold  which 
the  regard  for  justice  and  consistency  hath  as 
yet  obtained  over  the  human  mind.  Combined 
with  weakness,  improbity  becomes  an  object  of 
contempt ;  combined  with  power,  the  same  im- 
probity becomes  an  object  of  veneration.  Act- 
ing on  a  petty  scale,  the  unsuccessful  robber 
mounts  the  gallows  under  his  own  name ;  acting 
on  a  great  scale,  the  successful  robber  translates 
robber  into  king  or  emperor,  and  seats  himself 
on  a  throne.  The  man  who,  without  office  or 
power,  obtains  money  by  false  pretences,  is 
called  a  swindler,  and,  under  the  name  and  pre- 
tence of  temporary,  consigned  to  perpetual, 
banishment  (not  to  speak  of  slavery) :  the  man 
who,  in  office,  and  with  power  for  his  protec- 
tion, obtains  the  same  money  by  pretences 
equally  false,  is  stiled  a  judge,  and  beholds  for 
his  benefit  mendacity  softened  into  fiction,  and 
extortion  converted  into  law. 

Thus  it  is,  even  to  this  day :  but  till  when 
shall  it  continue  so  to  be  ?  To  cause  it  so  to 
be  no  longer,  parliament  needs  but  to  tread  in 
its  own  steps. 

Not  that,  by  the  mere  substitution  of  sala- 
ries to  fees,  the  mischief  could  now  be  cured. 
The  rule,  sublatd  causd  tolUtur  effectus,  may 
hold  in  some  cases,  but  this  is  not  of  the 
number  of  them.  The  Augean  stable  was  not 
emptied,  nor  even  in  any  degree  cleansed,  either 
by  the  fattening  or  the  slaughter  of  the  animals 
by  which  it  had  been  filled. 

If  the  system  be  an  immedtcabile  vulnuSy  in  the 
excision  of  it  lies  an  indispensable  part  of  the 
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remedy :  for  the  remedy,  we  need  not  go  far :  it 
stares  every  man  in  the  face.* 

*  For  want  of  the  requisite  limitations  and  exceptions, 
the  most  salutary  rules  may  be  carried  too  far  and  mis- 
applied. It  is  only  in  so  far  as  it  may  be  in  a  man's  power 
to  multiply  fees,  by  multiplying  occasions  for  fees,  that  the 
principal  reason  for  the  abolition  of  fees  has  place.  In 
other  respects,  it  is  of  use  that  reward  should  keep  pace  as 
close  as  possible  with  service.  The  closer  it  keeps  pace 
with  service,  the  more  it  sweetens  service ;  and  alacrity,  in- 
stead of  disgust,  is  the  result.  Under  a  salary,  it  is  a  man's 
interest  to  be  as  idle  and  as  negligent  as  he  can  venture  to 
be,  as  he  can  be,  without  subjecting  himself  to  punishment* 
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CHAPTER  XXIX. 


APOLOGY  FOR  THE  ABOVE  EXPOSURE. 

If  the  judicial  character  has  been  held  up  in  a 
light  considerably  different  from  that  in  which 
it  has  been  accustomed  to  be  viewed  ;  if  it  has 
been  treated  with  a  degree  of  unprecedented 
freedom; — it  is  not  the  individual,  it  is  the 
species  that  has  been  struck  at:  nor  yet  the 
species,  but  in  respect  of  that  situation,  in  which 
tne  conduct  of  any  other  part  of  the  human 
species  would  have  been  the  same. 

The  general  predominance  of  personal  interest 
over  every  other  interest — over  every  other  force 
that  can  be  applied  to  the  human  mind — is  a 
principle  not  only  not  capable  of  being  done 
away,  but  which  for  the  good  of  mankind  there 
exists  no  sufficient  reason  for  endeavouring,  for 
wishing,  to  do  away :  since  it  is  upon  this 
general  predominance,  that  (when  the  matter 
is  maturely  considered)  the  continuance  of  the 
whole  species,  of  every  individual  belonging  to 
it,  will  be  found  to  depend.  Bad  as  the  conse- 
quences sometimes  are  of  an  over-anxiety  on 
the  part  of  each  individual  for  his  own  welfare  ; 
yet,  if  the  chief  object  of  each  man's  anxiety 
were  placed  without  himself,  without  the  sphere 
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of  his  own  knowledge  and  experience,  the 
consequence  would  be  much  worse.  In  the 
existing  state  of  things,  by  this  over-anxiety 
the  well-being  of  society  receives  more  or  less 
disturbance :  in  the  other  state  of  things  sup- 
posed, the  very  being  of  society  would  be  very 
soon  destroyed. 

The  man  of  probity  and  public  spirit,  the 
man  of  general  and  universal  benevolence,  is, 
not  he  in  whose  instance  a  continual  sacrifice 
is  made  of  personal  interest,  but  he  in  whose 
instance  situation  and  character  have  con- 
curred in  effecting  between  his.  personal  inte- 
rest and  the  public  interest  such  a  connection, 
that,  in  labouring  to  promote  the  public  interest, 
he  is  labouring  to  promote  his  own  interest  at 
the  same  time. 

If  it  be  of  use  to  man  to  know  man's  nature 
for  what  it  is ;  most  highly  must  it  be  of  use  to 
know  what  man's  nature  is,  in  the  instance  of 
those  men  on  whose  conduct  the  lot  of  all  others 
is  in  so  high  a  degree  dependent.  And,  for  the 
praise  of  a  shew  of  candour  utterly  incompatible 
with  true  wisdom,  to  forego  any  part  of  a  spe- 
cies of  knowledge  at  once  so  necessary,  and  (it 
might  almost  be  said)  so  new,  is  a  species  of 
suavity,  than  which  nothing  could  be  more 
weak,  few  things  more  injurious  to  the  interest 
of  the  state  and  of  mankind. 

Suppose  a  proposition  had  been  made  for 
placing  in  the  hands  of  Bonaparte  the  conduct 
of  the  war  carrying  on  against  Bonaparte.  The 
proposition  would  probably  not  have  been 
acceded  to ;  but  for  the  refusal  to  accede  to  it 
no  possible  reason  could  be  given  that  would 
not  amount  to  this,  viz.  that  it  would  be  against 
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his  interest  to  conduct  the  war  in  such  way  as 
to  this  country  should  be  attended  with  most 
advantage. 

But  to  conduct  the  war  of  this  country  against 
Bonaparte  in  the  manner  most  advantageous  to 
the  country,  would  not  have  been  more  undeni- 
ably contrary  to  the  interest  of  Bonaparte,  than 
to  conduct  the  business  of  judicature  in  the  man- 
ner most  conformable  to  the  interests  of  the 
people  in  respect  of  the  ends  of  justice,  is  con- 
trary to  the  interest  of  the  judges:  circum- 
stanced as  are  at  present  these  arbiters  of 
human  destiny. 

The  pictures  which,  in  this  no  less  than  in 
other  countries,  interest  and  interest-begotten 
prejudice  have  been  so  universally  accustomed 
to  give  of  men  in  high  situations,  and  more  par- 
ticularly of  men  in  the  situation  of  judges,  are 
such  in  the  composition  of  which  not  only  the 
extreme  of  imbecility,  but,  if  not  improbity 
itself,  the  effects  of  it  in  a  very  high  degree,  are 
combined. 

Praise  bestowed  upon  misconduct,  upon  mis- 
conduct in  any  situation  or  in  any  shape,  is  a 
bounty  given  for  it ;  operates  as  an  encourage- 
ment to  persevere  in  it. 

As  in  no  other  situation  would  any  instance 
be  to  be  found,  where,  with  an  interest  so  oppo- 
site to  that  of  the  public  at  large,  so  much 
power  of  giving  effect  to  that  interest  is  combi- 
ned ;  so  neither  would  there  be  found  any  other 
situation  in  which  praise  has  been  so  little 
merited,  and  at  the  same  time  so  lavishly 
bestowed. 

The  notion  so  studiously  propagated — the 
notion  that,  by  holding  up  in  an  unwelcome 
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point  of  view  the  conduct  of  men  in  office,  and* 
more  particularly  injudicial  office,  their  power 
or  their  disposition  to  comport  themselves  wor- 
thily in  it  is  lessened, — thia  notion,  convenient 
as  it  is  to  those  who  are  thus  studious  to  pro- 
pa^te  it,  is  a  notion  than  which  nothing  can 
be  at  once  more  erroneous  and  more  pernicious. 
It  holds  up  to  view  as  a  cause  of  disease,  the 
sole  remedy  against  that  same  disease. 

The  notion  that  men's  obedience  to  the  lawsfl 
that  their  disposition  to   pay  such    obediencejt 
depends    in    any  considerable    degree    uponl 
the  good  opinion,   the  respect  and    reverence;! 
entertained  by  them  for  the  individual  by  wliomfl 
those  laws  are  administered,  is  a  mere  fallacy.'T 
Happily  for  mankind,  in  this  country  at  tLoym 
rate  it  is  bottomed  on  much  firmer  ground  :  ODi 
ground  which  is  not  exposed  to  be  shaken  byA 
vice  and  improbity  in  the  person  of  individuals. 
The  disposition  to  pay  obedience  to  the  offi- 
cial mandates  of  a  judge,  has  for  its  cause,  not4 
any   opinion    concerning  the  character  of  theC 
individual,    but  the   persuasion    so  thoroughly! 
and  so  happily  rooted  in  every  reflecting  breast, ' 
of  the  necessity  of  such  obedience  to  the  pre-' 
servation  of  everything  that  any  man  holds  dear,  i 
This  necessity  being   the   same,    under   every  I 
variation  which  the  character  of  individuals  ift*^ 
that  situation  ever  has  undergone,  or  is  suscep-  j 
tibleof;  the  persuasion  is  therefore  altogether^ 
independent  of  the  character  of  the  individuals  4 
by  whom  the  situation  is  at  any  time  filled.        f 
If,  indeed,  by  any  disadvantageous  impres-  i 
sion  given  of  the  wisdom  and  probity  of  these  1 
functionaries,  any  such  disposition  were  produ-  ' 
ced  on  the  part  of  the  body  of  the  people,  afl  ' 
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that  of  rising  up  in  arms  against  the  authority 
of  these  functionaries,  (which,  so  long  as  they 
have  the  support  of  the  supreme  power,  could 
not  be  done  without  rising  up  in  arms  against 
the  authority  of  the  supreme  power);  then, 
indeed,  the  obedience  of  the  people  might  thus 
be  shaken,  and  insurrection  and  civil  war  be 
the  result  of  the  views  thus  given  of  the  system 
of  judicature. 

But,  though  such  a  result  is  as  easy  to  con- 
ceive as  any  other,  nothing  can  be  more  remote 
from  probability,  or  foundation  in  experience. 

From  what  signs  should  any  such  effect  be 
regarded  as  probable  ?  From  the  present  tem- 
per of  the  people  ?  Deceived  by  the  unanimous 
certificate  and  indefatigable  eulogiums  of  all 
those  who  are  supposed  to  understand  the  sys- 
tem— by  all  those  at  any  rate  who  have  the  best 
means  and  strongest  inducements  to  engage 
them  to  understand  it, — the  people  are  in  the 
habit  of  regarding  it  as  all-perfect ;  and  their  dis- 
position towards  it,  far  from  being  that  of  dis- 
content and  insurrection,  is  that  of  blind  and 
indiscriminating  admiration  and  obedience.  To 
the  miseries  which  so  large  a  portion  of  them  are 
doomed  to  suffer  under  it,  no  false  certificates, 
no  sophisms,  can  render  them  insensible.  But, 
though  incapable  of  being  deceived  as  to  the 
existence  of  the  effects,  they  are  not  the  less 
completely  deceived  as  to  the  cause.  Whatever 
they  suffer  under  the  system,  they  ascribe  to 
the  nature  of  things :  whatever  they  escape  from 
suffering,  the  escape  from  is  attributed  to  the 
system  itself,  and  to  its  matchless  excellence. 

In  Blackstone  they  see  their  only  guide, 
their  only  oracle :  and  from  the  voice  of  this 
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oracle,  delivering  itself  under  the  influence  of 
constant  bribery,  they  hear  the  faultless  excel- 
lence of  the  system  proclaimed  and  trumpeted 
forth  at  every  page. 

In  history,  is  there  any  example  of  an  insur- 
rection, or  (since  the  infancy  of  the  Roman 
commonwealth)  so  much  as  the  least  disposi- 
tion to  insurrection,  produced  in  the  great  mass 
of  the  people  by  the  contemplation  of  any  de- 
fects in  the  system  of  procedure?  So  flagrantly 
defective  as  that  system  has  in  general  b^n ;  so 
much  more  than  even  the  system,  the  defects 
of  which  are  here  endeavour^  to  be  exposed  to 
view. 

The  following  are  the  reasons  for  the  con- 
demnatory point  of  view  in  which  the  conduct 
of  the  fraternity  has  here  all  along  been  placed. 

It  being  their  interest  to  secure  the  continu- 
ance of  the  whole  body  of  the  mischief,  in  its 
utmost  magnitude ;  and  this  interest  being 
universally  understood,  or  rather  (more  than 
understood)  felt ;  it  is  impossible,  in  the  nature 
of  men  and  things,  that  they  should  concur 
willingly  in  the  giving  up  of  any  the  smallest 
part  of  it :  that  they  should  forbear  opposing 
every  remedial  measure  with  all  their  might: 
that  they  should  give  up  any  the  smallest  part 
of  it  without  being  forced  and  compelled  to  do 
so,  viz.  by  the  clamour  and  pressure  of  the 
thinking  part  of  the  people,  in  and  out  of  par- 
liament ;  or  that  the  people  should  be  brought 
to  apply  any  such  pressure,  without  a  clear 
and  thorough  view  and  conviction  of  the  de- 
pravity of  the  system  under  which  they  are 
suffering. 

Be  the  course  of  a  man's  condiict  ever  so 
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opposite  to  that  of  his  duty,  ever  so  pernicious 
to  the  public  interest ;  so  long  as  no  disturb^ 
ance  oi  ease  nor  loss  of  reputation  to  himself  is 
among  the  effects  of  his  perseverance,  his  per*- 
severance  is  among  those  things  of  which  the 
public  may  be  sufficiently  assured. 

If,  acting  in  a  state  of  uniform  opposition  to 
every  end  of  justice,  and  to  the  interest  and 
welfare  of  the  rest  of  the  community,  they 
receive  the  same  tokens  of  affection  and  venera- 
tion that  would  be  worthily  bestowed  on  them 
if  the  line  of  their  conduct  were  directly  oppo- 
site ;  no  expectation  could  be  more  idle  than 
that  of  their  changing  their  conduct,  and  ceasing 
to  oppose  the  changes  that  would  be  necessary 
to  render  the  course  of  judicature  conducive  to 
the  ends  of  justice.  Every  observation,  there- 
fore, that  can  contribute  to  place  their  system, 
and  their  conduct  under  it,  in  its  true  and  pro- 
per light,  to  expose  it  to  that  odium  which  is  so 
justly  due  to  it,  is  a  means  to  an  end  ;  a 
necessary  means  to  one  of  the  most  beneficial 
ends  that  human  virtue  seconded  by  human 
wisdom  can  propose  to  itself. 

To  bring  to  light  a  violation  of  duty  on  the 
part  of  a  set  of  public  men,  and  at  the  same 
time  to  abstain  from  every  observation,  the 
tendency  of  which  is  to  deprive  them  of  any 
share  of  that  respect  which  the  public  has  been 
in  the  habit  of  manifesting  towards  them,  are 
courses  of  action  absolutely  and  irreconcileably 
incompatible.  An  option  must  be  made :  the 
mischief  must  be  left  in  its  full  force,  or  a  line 
of  argument  must  be  entered  upon,  having  for 
its  tendency  the  eventually  divesting  them  of  a 
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correspondent  portion  of  this  misplaced  and  ill 
deserved  respect. 

In  doing  the  mischief  which,  in  the  exercise 
of  the  power  attached  to  your  offices,  you  are  in 
the  habit  of  doing,  and  which,  by  taking  a 
different  course,  it  would  be  in  your  power  to 
save  yourselves  from  doing,  either  you  know 
what  you  are  about,  or  you  do  not :  if  yes,  you 
are  deficient  in  probity,  if  not,  in  understanding. 
This  is  the  dilemma,  which  he  who  brings  to 
view  pernicious  practice  in  a  public  man,  or  set 
of  public  men,  is  continually  and  unavoidably 
pressing  them  with :  and  this  dilemma  he  must 
either  continue  to  press  them  with,  or  give  up 
his  enterprize. 

As  between  want  of  probity  and  want  of 
understanding ;  the  higher  the  degree  of  intellec- 
tual force  demanded  by,  and  necessarily  exer- 
cised in,  any  situation,  public  or  private,  the 
stronger  the  assurance  that  it  is  not  on  that  side 
of  the  mental  frame  that  the  failure  is  to  be 
found.  Although  the  profession  here  in  ques- 
tion affords  a  remarkable  proof,  how  easy  it  is 
for  sinister  interest  to  reconcile  to  the  grossest 
absurdity,  and  bring  down  to  the  convenient 
standard,  the  strongest  and  most  strenuously 
exercised  minds.  Be  the  absurdity  ever  so 
gross,— make  it  a  man's  interest  not  to  see  it,— 
as  often  as  it  presents  itself  he  will  shut  his 
eyes;  as  often  as  it  is  spoken  of  he  wiil  shut 
his  ears :  and  in  neither  of  these  operations  is 
there  much  difficulty. 

This  notion,  about  the  duty  of  abstaining  from 
everything  that  can  tend  to  diminish  the  respect 
paid  to  the  possessors  of  high  offices,  and  judicial 
offices  in  particular, — observe  to  what^  " 
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It  leads  to  this  :  that  not  only  all  present  abuses 
are  to  continue  without  remedy,  but  all  future 
ones  are  to  go  on  accumulating,  and  accumula- 
ting without  end.  For  where  is  the  species  or 
degree  of  transgression  in  which  a  man  will  not 
indulge  himself^  if,  while  continuing  thus  to  in-* 
dulge  himself,  he  stands  assured  that  he  will  not 
only  be  safe  against  punishment  or  dismissal > 
but  continue  in  the  enjoyment  of  as  much  re- 
spect, as  if,  by  the  directly  opposite  course,  he 
had  manifested  himself  in  ever  so  high  a  degree 
a  benefactor  to  mankind  ? 

It  is  a  notion  invented  by  malefactors:  by 
such  as  operate,  upon  the  largest  scale,  for  free- 
ing themselves  from  that  faint  check  which  it  is 
in  the  nature  of  public  opinion  to  apply  to  a 
mal-practice,  in  those  places  in  which  mal- 
practice, if  it  has  not  that  check,  has  none. 

In  this  country,  as  often  as  mention  is  made 
of  the  judicial  establishment  (meaning  the 
judges),  loud  and  incessant  are  the  boasts  made 
on  the  score  of  purity.  Wherein  consists  this 
purity?  What  is  the  impurity,  of  which  the 
existence  is  meant  to  be  denied? 

What,  in  the  mean  time,  in  respect  of  purity 
and  impurity y  (or,  to  use  its  other  appellation, 
corruption),  will  be  found  to  be  the  plain  and 
real  truth  ? 

Of  corruption  in  that  sort  of  shape  in  which, 
in  this  country,  (thanks  to  the  publicity  of  the 
judicial  procedure)  it  is  not  possible,  and  in 
which,  were  it  possible,  it  would  be  to  such  a 
degree  unsafe,  that  no  man  in  his  senses  would 
be  guilty  of  it, — they  have  not,  any  of  them, 
ever  been  known,  or  so  much  as  suspected,  to 
be  guilty.     This  is  the  case  of  common  bribery, 

VOL.  IV.  H  H 
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Of  corruption  in  that  shape  in  which  it  con- 
sists in  pronouncing  an  undue  decision,  in  favour 
of  this  or  that  individual,  or  to  the  prejudice  of 
this  or  that  other,  no  one  of  them  has  ever  been 
convicted  ;  possibly,  of  late  years,  (for  in  the 
earl  of  Mansfield's  reign  it  was'  far  otherwise), 
no  one  has  ever  been  suspected.  But  does  it 
follow  that  no  such  injustice  has  ever  been 
done  ?  On  the  contrary,  not  a  court  in  West- 
minster Hall,  not  a  day  of  sitting,  in  which 
injustice  in  this  shape  may  not  have  been 
abundant. 

What  is  not  known  of  any  one  of  them,  is,  tliat, 
in  any  one  given  individual  instance,  corruption 
in  this,  any  more  than  in  that  other  shape,  was 
ever  committed.  But  what  is  known  of  every  one 
of  them,  (at  least  in  so  far  as  future  conduct  can 
be  known  from  past  habits,  and  discourses,  and 
connections),  is,  that  there  is  not  one  of  them  on 
whose  conscience  that  facility  which  an  English 
judge  possesses  of  deciding  a  litigated  point  one 
way  or  other  as  is  most  agreeable  to  him,  ever 
appeared  to  sit  heavy ;  and  that  there  is  not 
one  of  them  to  whom  the  only  possible  reme- 
dies  to  that  perennial  fountain  of  corruption, 
viz.  the  conversion  of  unwritten  into  written 
law,  and  the  substitution  of  natural  to  tech- 
nical procedure,  would  not  be  objects  of  abhor- 
rence. 

The  power  of  giving  loose  to  all  such  partiali- 
ties, is  dear  to  them  as  their  life's  blood :  and  is 
credit  to  be  given  to  them  or  to  their  eulc^sts, 
when  they  protest  that  the  idea  of  making  any 
use  of  that  same  power  never  so  much  as  entered 
into  their  thoughts  ?  On  no  account  will  they 
endure  to  part  with  the  meam ;   and  can  any 
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credit  be  due  to  their  protestations,  when  they 
protest  that  they  abhor  the  idea  of  applying 
those  means  to  their  end!  to  the  only  end  in 
respect  of  which  they  can  be  of  any  use  ? 

Of  corruption  in  a  judge,  what  and  where  is 
the  mischief  ?  In  what  shape  can  the  mischief 
jshew  itself?  if  it  be  not  in  the  production,  the 
known  and  wilful  production,  of  one  or  more 
of  the  evils  correspondent  and  opposite  to  the 
several  ends  of  justice  ?  But,  that  to  a  most 
enormous  amount  all  these  evils  are  actually 
and  constantly  produced, — all  produced  by 
every  one  of  these  servants  of  the  public,  and 
in  every  individual  cause  that  comes  before  them 
without  exception, — is  matter  of  notoriety,  and 
has  been  and  will  be  brought  to  view  over 
and  over  again  in  the  course  of  these  pages. 
That,  of  all  persons  in  the  world,  the  authors  of 
these  evils  are  those  to  whom  it  is  least  possi- 
ble that  the  existence  of  them  should  be  un- 
knovsrn,  is  surely  manifest  enough. 

What  is  known  of  them  is,  that,  by  all  of  them 
more  or  less,  (though  in  much  the  largest  pro- 
portion by  the  highest  among  them  in  power 
and  influence),  profit  in  various  shapes  is  de- 
rived from  all  these  evils :  profit,  the  quantum  of 
which  keeps  pace  with  the  quantity  of  the  evils. 

Is  this  corruption,  or  is  it  not  ?  If  it  be  not 
corruption,  surely  it  is  something  equally  bad. 
If  it  be  corruption,  wherein  consists  their 
boasted  purity?  That,  in  any  hazardous  and 
retail  way,  they  are  not  known  to  practise  cor- 
ruption ;  but  that,  in  the  safe  and  wholesale  way, 
they  do  practise  it,  and  are  universally  known 
to  practise  it. 
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Of  corruption  in  a  judge  is  the  mischief  (not 
to  speak  of  guilt, — for,  when  separate  from  that 
of  mischief,  the  question  of  guilt  is  here  an  idle 
question) — of  corruption  in  a  judge  is  the  mis- 
cnief  done  away — is  it  so  much  as  lessened- — by 
the  circumstance  that  in  the  commission  of  it  he 
stands  secured,  not  only  against  punishment, 
but  against  shame  ?  Surely,  by  such  a  circum- 
stance, the  mischief  (far  from  being  lessened) 
cannot  but  be  in  an  enormous  degree  increased. 

*  in  the  shape  of  partiality,  favourable  and 
unfavourable,  suppose  it  the  wish  and  intention 
bf  a  man  in  the  sort  of  office  in  question,  to  be 
guilty  of  corruption  every  day  in  his  life.  With 
the  exception  of  the  security  afforded  by  pub- 
licity, and  the  feeble  and  scanty  application  of 
jury  trial,  nothing  more  proper  or  effectual  could 
a  man  set  about  doing,  than  to  continue  in  their 
present  state  the  rule  of  action  and  the  system 
of  procedure :  the  rule  of  action  without  words 
for  the  expression  of  it ;  the  system  of  procedure 
of  that  sort  which  has  the  refusal  to  hear  or  see 
the  parties  for  its  essential  and  characteristic 
principle :  a  state  of  things  in  which  there  is 
really  no  law,  and  in  which  that  which  by  a 
cruel  abuse  of  language  is  called  the  law,  is  no 
better  than  one  immense  and  everlasting  snare  : 
a  field  covered  on  its  whole  surface  wi&  spring 
guns  and  man-traps,  and  without  so  much  as  a 
board  to  warn  the  passenger  of  the  destruction 
to  which  he  is  doomed . 

*  If,  under  the  notion  of  doing  justice,  that  of 
fulfilling  the  collateral  ends  (as  herein  so  often 
distinguished  and  described)  as  well  as  the 
^rect  ends,  be  included,  it  may  be  asserted  on 
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the  fullest  examination  and  with  the  strictest 
truth y  that  in  Westminster  Hall,  from  year'«: 
end  to  year's  end,  in  no  one  of  its  four  courts, 
in  no  one  of  the  causes  therein  (with  or  with- 
out hearing)  determmed^  (for  in  what  is  there 
called  judicature,  neither  seeing  the  parties 
nor  hearing  them  is  necessary),  no,  not  in  so 
much  as  a  single  one  of  them,  is  justice  ever 
done. 

True  it  is,  that — so  far  as  concerns  the  direct 
ends  of  justice, — injustice,  however  deplorably 
frequent,  and  although  rendered  sd  by  the  same 
means,  is  not   thus    invariably  constsmt.      lA 
that  sort  of  cause  in  which,   quantity  being 
pre-ascertained  or  agreed  on,  the  question  ife 
simply  (as  in  the  case  of  a  determinate  thing, 
or  things   to  a  determinate  value,  a  horse,  a 
house,  or  a  sum  of  money)-T-Shall  it  belong 
to   plaintiff    or    to  defendant?— in   a  case  oi 
this   sort,  in  which  justice  would  be  the  fre- 
quent   result  were  the  mode    of  trial  cross 
and  pile,  injustice  is  not  always  the  result. 
But  m  the  case  where  quantity  is  the  subject 
and  sole  subject  of  the  question,^— as  when,  for 
instance  (transgression  being  out  of  dispute)  the 
only  question  is,  what  shall  be  the  compensa- 
tion or  what  the  punishment,  what  the  damages 
or  what  the  fine ;  in  a  case  of  this  complexion, 
neither  in  respect  of  the  direct  ends  of  justice 
is  justice  ever  done. 

He  by  whom  compensation  is  received  with 
reference  to,  and  in  consideration  of,  a  wrong 
sustained,  is  thereby  {i.  e.  by  and  after  the 
receipt  of  such  compensation),  if  so  it  be  that 
the  compensation  be  adequate,  put  in  as  good 
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apligbt  as  he  would  have  been,  had  the  wrong 
never  been  done.  On  one  supposition  therefore, 
and  on  one  only,  is  justice,  full  and  complete 
justice,  rendered  to  the  plaintiff:  and  that  is, 
where  the  compensation,  the  money  awarded 
to  him,  the  damages,  as  it  is  called,  is,  to  a 
certain  amount,  excessive. 

But,  if  in  this  way  justice  be  rendered  to  one 
side,  it  is  only  at  the  expense  and  by  the  means 
of  injustice  committed  to  the  prejudice  of  the 
other  side  :  and  if  it  be  true  that  (for  example's 
sake,  and  thus  as  it  were  in  the  character  of 
punishment)  it  is  better  that  compensation 
should  be  excessive  than  defective;  if  it  be 
better  that  the  shape  in  which  injustice  takes 
place  should  be  that  of  excessive  charge  in  the 
name  of  compensation,  and  thus  excessive  loss 
to  the  defendant,  than  in  the  shape  of  insuffi- 
cient receipt  in  the  name  of  compensation,  and 
thereby  undue  loss  on  the  side  of  the  plaintiff ; 
stilly  on  whatever  side  and  in  whatever  shape  it 
falls,  injustice  is  injustice. 

Due  to  the  plaintiff  on  the  score  of  compensa- 
tion, say  10/.  Money  of  his,  which,  after  the 
receipt  of  what  is  allowed  him  at  the  charge  of 
the  aefendant  under  the  name  of  casts,  would 
remain  unreimbursed  to  him,  say  20/.  Instead 
of  the  10/.  damages,  accordingly,  say  30/.  The 
injustice  at  the  charge  of  the  plaintiff  would 
thus  be  avoided ;  but  injustice  to  the  same 
amount  at  the  chaise  of  the  defendant  would 
at  the  same  time  be  done. 

Under  a  system  so  constructed,  to  take  any 
course  that  shall  not  be  pregnant  with  the 
grossest  and  most  palpable  injustice,  will  fre- 
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quently  (not  to  say  commonly)  be  physically 
impossible. 

Not  a  cause  in  which  injustice  is  not  done : 
injustice  from  which  everybody  profits,  and  for 
which  nobody  is  to  blame :  not  merely  for  which 
nobody  is  actually  punishable,  but  for  which 
nobody  ought  in  justice  to  be  punished:  for 
which,  in  that  sense,  tiobody  is  blameable. 
Here  we  have  misrule  brought  to  a  system; 
the  absolute  perfection  of  misrule. 

With  how  much  less  expense  of  thought,  if  not 
of  ingenuity,  might  a  system  of  real  perfection, 
the  perfection  of  good  judicature,  have  been 
framed, — a  system,  the  very  idea  of  which  iii 
the  character  of  a  possible  system  would  be 
scouted  as  Utopian, — if  a  tenth  part  of  the 
reward  that  has  been  reaped  from  injustice,  had 
been  attached  to  the  investigation  and  develope- 
ment  of  the  dictates  of  utility  and  justice. 

But  my  lord  such-an-one,  or  Mr.  Justice 
such-an-one,  such  honourable  men,  men  who 
speak  at  least  so  nobly, — on  every  occasion,  if 
you  believe  them,  perfect  slaves  to  justice, — 
can  you  impute  to  them  any  such  horrible  dis- 
position as  that  of  a  constans  et  perpetua  voluntas 
suum  cuique  non  tribuendil*  Can  you  accuse 
them,  on  so  much  as  any  one  occasion  since  their 
ascent  to  that  high  station,  of  doing  anything 
that  has  presented  itself  to  them  in  the  shape  of 
injustice? 

Perhaps  not :  but  consider  that  it  is  not  by 
them  that  the  system  has  been  brought  to  what 
it  is  :  they  take  it  as  they  find  it.  Such  as  it 
is,  it  is  of  course  to  them  the  standard  of  right 

^  See  Heineccius  on  the  Institutes,  chap.  1. 
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^nd  wrong.  No  man  ought  to  be  wiser  than 
the  laws :  no  judge  ought  to  be  more  honest 
than  his  predecessor.  Whether  he  ought  or  no, 
thus  much  at  least  is  clear  enough,  that  there 
is  nothing  to  be  got  by  it. 

Consider,  that,  in  the  judicial  department,  as 
in  every  other,  (bating  casual  irregularities),  the 
farther  back  you  go  in  history,  the  more  cor- 
rupt and  profligate  men  are  found.  Consider, 
for  example,  that  in  the  time  of  Henry  VL, 
when  judges  wanted  money,  they  used  to  fix 
upon  any  man  that  came  uppermost,  and,  con- 
verting him  into  an  outlaw,  sell  what  he  had, 
and  put  the  money  into  their  pockets :  that  the 
details  of  the  operation  were  left  of  course  to 
their  clerks :  that  the  persons  thus  ruined,  get- 
ting of  course  from  the  receivers  no  redress 
against  the  thieves,  complained  to  parliament ; 
and  that  parliament,  by  way  of  getting  matters 
to  rights,  declared  and  ordered  that  things  of 
that  sort  should  not  be  done  in  future.*  It  was 
a  little  before  this  time  that  lord  chancellor 

^  At  preaeni,  things  are  not  exactly  in  that  state.  When 
^  debtor,  unwillbg  or  unable  to  pay  his  debts,  is  proceeded 
against  in  a  certain  way,  (by  original,  the  phrase  is, — do  not 
attempt  to  understand  it),  he  is  converted  into  an  outlaw. 
The  property,  instead  of  being  given  to  his  creditors,  is  given 
(that  is,  is  said  to  be  given)  to  the  king.  A  whole  host  of 
official  men  fasten  upon  it,  like  crows  upon  a  carcase :  the 
creditors,  and  after  them  the  debtor,  get  the  bones.^  As 
to  the  official  and  other  learned  members  of  the  legal  part- 
nership ;  instead  of  getting  the  whole,  as  under  the  arrange- 
ment temp.  H.  6,  they  do  but- come  in  pari  passu.  So  far 
there  is  an  improvement. — On  the  other  band,  what  they 
devour,  they  digest  at  their  ease,  under  the  shade  of  law. 
No  parliament,  to  say,  such  things  shall  not  be  in  future. 

•  Tidd. 
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Fortescue  wrote  his  puiBF  direct,  his  treatise 
de  laudibus '  legum  Anglice :  since  which  time 
there  has  been  a  congenial  trial  of  skill  between 
lawyers  and  auctioneers :  the  worse  the  wine, 
thfs  more  need  it  has  of  the  bush. 

Love  of  justice,  with  them,  is  neither  more 
nor  less  than  the  love  of  those  established 
arrangements  under  which  they  have  been  born 
and  bred,  under  which  they  have  practised  as 
advocates,  and  sat  as  judges.  In  this  sense 
indeed,  their  love  of  justice  is  strong  enough  : 
I  suppose  they  never  do  anything  but  what  is 
legal :  whatever  they  do,  the  fact  alone  of  their 
doing  it,  is  to  my  mind  conclusive  proof  of  its 
legality.  The  lord  chief  justice  of  England, 
would  he  do  anything  that  were  illegal  ?  Would 
he  do  anything  for  which,  according  to  law,  he 
were  liable  to  be  punished  ? 

Indeed,  should  a  fancy  (for  argument's  sake) 
take  a  chief  justice,  especially  if  he  had  a  seat  in 
the  cabinet,  to  do  anything  illegal,  I  do  not  very 
well  see  how  it  would  be  in  his  power  to  com- 
pass it.     Were  the  fancy  that  of  going  upon  the 
nighway,  shooting  and  stripping  the  first  pas- 
senger he  met,  he  would  stand  no  better  chance, 
I  suppose,  than  any  other  highwayman.     But 
as  to  any  mischief  done  in  the  exercise  of  the 
powers  given  to  him  by  his  office ;    how  any 
such  mischief   should  have  any  illegality  in 
it, — in  the  conception  of  that  point  lies  the  dif- 
ficulty that  presents  itself  as  insuperable.     In 
such  case,  illegality  means  nothing,  unless  it 
means    liability    to    punishment :    and    as    to 
punishment, — by  whom,  and  at  whose  instance, 
and  by  means  of  what  procedure,  would  it  be  to 
be  administered  ?     By  removal? — think  of  pre- 
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cedents.  By  impeachment! — think  of  prece- 
dents ;  and  of  tb^  understanding  which  seems 
to  have  been  avowed,  and  to  have  become  uni- 
versal, on  that  subject. 

If  punished,  for  what,  too,  should  he  be  pu- 
nished ?  For  open  and  wilful  violation  of  the 
spirit  as  well  as  letter  of  a  positive  law,  on  a 
point  in  which  misconception  is  impossible  ?  It 
IS  every  day's  practice.* 

Lawyer. — But  can  you,  without  compunction, 
nay  without  horror,  reflect  on  the  disrepute,  not 
to  say  the  odium  and  contempt,  that  you  have 
been  thus  labouring  to  cast  upon  so  many  cha- 
racters hitherto  held  sacred,  upon  so  many 
exalted  personages,  upon 

Nan-Lawyer. — Hold :  spare  yourself  if  you 
please,  and  at  any  rate  spare  me,  the  enume- 
ration :  the  Red  Book  has  done  it  already  to 
our  hands.  So  far  as  it  may  happen  to  indivi- 
duals to  find  themselves  concerned,  I  am  as 
free  to  confess,  as  you  will  be  ready  to  believe, 
that  this  part  of  the  fruits  that  may  be  expected 
from  my  labours  (whatever  it  may  amount  to) 
is  not  the  part  that  I  reflect  on  with^  most 
pleasure. 

One  thing  you  will  allow  me :  that  in  no  sense 
of  the  word  gain  can  I  have  promised  to  myself 
the  having  much  to  gain  from  it. 

Another  thing  you  will  allow  me :  that  they 
are  not  so  low  in  power,  in  dignity,  in  Credit, 
in  everything,  as  to  be,  on  this  or  any  other 
occasion,  in  danger  of  receiving,  in  the  opinion 
and  at  the  hands  of  the  public  at  large,  any 
thing  less  or  worse  than  justice. 

*  The  case  of  treble  costs. — Sec  chap.  26.    Legislature 
contemned. 
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As  to  any  personal  feeling  on  the  part  of  any- 
such  high  personages ;  should  anything  of  that 
sort  be  really  in  question,  I  will  freely  own  to 
you  the  system  of  arithmetic,  which,  as  long  as  I 
remember,  I  have  been  in  the  habit  of  employing 
on  all  political  occasions:  every  individual  in 
the  country  tells  for  one ;  no  individual  for  more 
than  one.  From  so  obscure  and  weak  a  hand, 
should  any  particle  of  uneasiness  find  its  way 
into  any  learned  breast,  the  assurance  of  unea- 
siness far  more  than  equivalent  being  saved  in 
unlearned  breasts  by  hundreds,  will  be  a  suffi- 
cient equivalent. 
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ON  EXCLUSION  OF  EVIDENCE. 


PART  I. 

ON  THE  EXCLUSIONARY  SYSTEM  IN  GENERAL. 


CHAPTER  I. 

EXCLUSION    OF    EVIDENCE,    ITS   CONNECTION    WITH 

THE    ENDS    OF   JUSTICE. 

The  system  of  procedure,  judicial  procedure, 
the  system  of  adjective  law,  is  a  means  to  an 
end.  That  end  is,  or  ought  to  be,  the  execu- 
tion of  the  commands  issued,  the  fulfilment  oif 
the  predictions  delivered,  of  the  engagements 
taken,  by  the  system  of  substantive  law:  the. 
system  composed  of  all  the  other  branches  of 
the  body  of  law  put  together. 

The  law  respecting  evidence  is  one  branch 
of  that  system  of  adjective  law :  it  therefore 
ought  to  be,  and  everywhere  in  some  degree  is, 
one  part  of  the  means  directed  and  applied  to 
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the  attainment  of  that  end.  In  proportion  to 
the  steadiness  and  consistency  with  which  it 
does  act  in  subservience  to  that  end,  is  its  con- 
gruity,  its  propriety,  its  fitness,  the  claim  it  has 
to  be  approved  of,  and  preserved  unchanged. 

With  mdisputable  propriety  may  the  fulfil- 
ment of  the  predictions  delivered  by  the  sub- 
stantive branch  of  the  law  be  spoken  of  as  an 
end  of  justice.  And  why  not  rather  as  the 
end  ?  Answer — Because,  though  the  principal, 
and  the  only  direct  end,  it  is  not  the  only  one. 
Vexation,  expense,  and  delay, — burthens  press- 
ing on  the  parties  throughout  every  step  of  the 
course  pursued  for  the  attainment  of  that  end, — 
constitute,  in  their  aggregate,  the  price  paid  for 
the  benefits  they  derive  from  the  substantive 
branch  of  the  law.  To  these  certain  evils, 
vexation,  expense,  and  delay,  (burthens  infi- 
nitely variable  in  their  amount,  but  in  some 
amount  or  other  unavoidable),  add  the  possible 
vexation — the  vexation  which,  where  it  does 
fall,  falls  on  the  defendant's  side  only, — the 
vexation  which,  in  case  of  ultimate  misdecision 
to  the  prejudice  of  that  side,  is  produced  by 
undue  obligations  imposed  upon  him :  obliga- 
tions of  a  penal  or  non-penal  nature,  according 
to  the  nature  of  the  demand,  and  of  the  suit 
instituted  in  consequence : — the  burthen  of  pu- 
nishment imposed  on  him  who  has  transgressed 
no  law ;  the  burthen  of  satisfaction  imposed  on 
him  who  has  borne  no  part  in  any  damage  that 
has  been  produced,  or  at  least  in  any  injury 
that  has  been  done  or  supposed  to  be  done :  the 
burthen  of  the  obligation  correspondent  to,  and 
inseparable  from,  the  collation  or  recognition  of 
some  pretended  right,  which,  though  claimed  by 
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the  plaintiff,  and  conferred  on  him  or  confirmed 
to  liim  by  the  judge,  is  really  not  his  due. 

The  quantity  of  vexation,  expense,  and  delay, 
witiiout  which  the  course  necessary  to  the  exe- 
cution of  the  article  of  substantive  law  in  ques- 
tion cannot  be  pursued  with  effect, — the  price 
thus  necessary  to  be  paid  for  the  chance  of  ob- 
taining the  benefit  in  question, — does  it  exceed 
the  value  of  that  benefit,  or  rather  of  that 
chance  ?  In  such  case  the  price  ought  not  to 
be  paid  :  the  law  ought  rather  to  remain  unexe- 
cuted. The  vexation  and  expense,  without 
which  the  evidence  necessary  to  the  establish- 
ment of  the  plaintiff's  claim  cannot  be  produced, 
does  it  exceed  the  value  of  that  claim ;  the 
plaintiff  being  unable  or  refusing  to  make  ade- 
quate satisfaction  for  it?  In  that  case  the 
plaintiff's  demand  ought  to  remain  unsatisfied  : 
in  that  untoward  state  of  things,  (in  itself,  and 
laying  out  of  the  account  the  work  of  interested 
lawyers  and  misguided  legislators,  happily  not 
a  frequent  one),  the  best  choice  left  to  the  legis- 
lator, here  as  elsewhere,  is  the  least  of  two 
evils,  one  or  other  of  wliicU  is  inevitable.  A 
competition  has  place  between  two  of  the  ends 
of  justice :  one  or  other  of  the  contending 
branches  of  the  public  interest  must  yield  ;  one 
or  other  of  them  must  for  the  moment  fall  a 
sacrifice. 

By  laying  a  barrow-full  of  rubbish  on  a  spot 
on  which  it  ought  not  to  have  been  laid,  (the 
side  of  a  turnpike  road),  Titius  has  incurred  a 
penalty  of  five  shillings.  No  man  was  witness 
to  the  transaction  but  Sempronius ;  and,  in 
the  station  of  writer,  Sempronius  is  gone  to 
make  his  fortune  in  the  East  Indies.    Should 
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Sempronius  be  forced,  if  he  could  be  forced,  to 
cpme  back  from  the  East  Indies  for  the  chance 
of  subjecting  Titius  to  this  penalty?  Who 
would  think  of  subjecting  Sempronius  to  the 
vexation  ?  Who  would  think  of  subjecting  Sem- 
pronius, or  anybody  else,  to  the  expense  ? 

Here  and  there  a  case  may  present  itself,  in 
which  it  may  be  matter  of  doubt  on  which  side 
the  balance  lies ;  but  in  general  there  will  be 
no  diflSculty:  all  doubt  will  be  removed  by 
clear  and  indisputable  principles.  In  each  in- 
dividual instance,  to  weigh  mischief  on  one 
side  against  mischief  on  the  other,  where  occa- 
sion calls  for  it,  will  be  a  task  suitable  to  the 
station  of  the  judge.  To  provide  powers  ade- 
quate to  the  taking  of  it,  and  acting  in  con- 
formity to  the  result,  will  in  every  case  be  an 
attention  suitable  to  the  station  of  the  legislator : 
an  attention  demanded  at  his  hands  by  the  in- 
disputable dictates  of  justice. 

In  this  instance  we  see  an  example  of  a  case 
in  which  evidence  ought  to  be  excluded :  in 
which  (all  ends  taken  together)  the  exclusion  is 
called  for  by  a  due  regard  for  the  ends  of  justice : 
one  case ;  and  it  will  be  found  the  only  one. 
This  is,  the  case  of  preponderant  inconvenience 
in  the  shape  of  vexation,  expense,  and  delay  : 
inconvenience  preponderant  over  the  mischief 
attached  to  a  sacrifice  of  the  direct  ends  of 
justice,  the  mischief  produced  by  ultimate  mis- 
decision  to  the  prejudice  of  the  plaintiff's  side ; 
or  (what  is  equivalent  to  such  misdecision)  the 
mischief  produced  by  an  instance  of  the  non- 
execution  of  some  article  of  the  substantive 
branch  of  the  law ;  or  (what  is  less  frequent) 
by  the  imposition  of  some  undue  obligation  on 
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an  individual  standing  on  the  defendant's  side 
of  the  cause,  produced  by  the  want  of  some 
evidence,  which,  had  it  been  forthcoming,  would 
have  demonstrated  the  obiigatioD  to  be  undue. 

Wheresoever  the  case  thus  described  is  rea- 
lized, the  exclusion  may  be  pronounced,  and, 
according  to  the  principle  of  utility  ought  to  be 
pronounced,  proper,  legitimate:  congruous,  con- 
formable, conducive,  to  the  ends  (understand 
always  to  the  aggregate  of  the  ends)  of  justice. 

In  every  other  case,  the  exclusion  (I  an- 
nounce it  not  as  a  postulate,  but  as  a  proposition 
to  be  proved)  may  be  pronounced,  ought  to  be 
pronounced,  improper,  illegitimate:  incongru- 
ous, unconformable,  unconducive,  repugnant  to 
the  ends  of  justice. 

If  the  above  positions  be  correct,  the  doctrine 
of  evidence,  in  so  far  as  concerns  the  question 
as  between  admission  and  exclusion,  will  be 
comprizable  in  a  very  narrow  compass ;  in  one 
general  nile,  with  an  exception  for  its  limit. 
The  rule  will  be, — Let  in  the  light  of  evidence. 
The  exception  will  be,— Except  where  the 
letting  in  of  such  tight  is  attended  with  pre- 
ponderant colTateral  inconvenience,  in  the  shape 
of  vexation,  expense,  and  delay. 

Let  in  the  light  of  evidence.  The  end  it  leads 
to,  is  the  direct  end  of  justice,  rectitude  of 
decision.  The  consequence  of  the  exclusion  of 
it  is  ultimate  injustice  in  respect  of  that  end  : 
if  to  the  prejudice  of  the  plaintiff's  side  (by  mis- 
decision  or  otherwise),  failure  of  justice;  if  to 
the  prejudice  of  the  defendant's  side,  misde- 
cision  to  the  prejudice  of  that  side,  and  conse- 
quent undue  vexation  and  ultimate  injustice-: 
imposing  on  him,  on  the  score  of  punishment  or 
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satisfaction,  either  the  loss  of  some  right,  or 
some  burthensome  and  painful  obligation,  to 
which  it  was  not  the  intention  of  the  sub- 
stantive branch  of  the  law  that  he  should  be 
subjected. 

Let  not  in  the  light  of  evidence :  not  in  every 
case,  more  than  the  light  of  heaven.  Even 
evidence,  even  justice  itself,  like  gold,  may  be 
bought  too  dear.  It  always  is  bought  too  dear, 
if  bought  at  the  expense  of  a  preponderant  in- 
justice. Grant  even  that  the  dictates  of  justice 
were  paramount  to  those  of  utility  in  its  most 
comprehensive  shape, — that  the  sacrifice  of  ends 
to  means  were  an  eligible  sacrifice, — and  that 
the  aphorism,  Jiatjustitia,  ruat  ccelum,  instead  of 
a  rhetorical  flourish,  were  an  axiom  of  moral 
wisdom :  ieven  thus,  supposing  the  choice  to  be 
between  injustice  and  injustice,  the  prefera- 
bility  of  the  less  inj  ustice  to  the  greater  would 
scarcely  be  contested. 

But,  in  the  cases  above  described,  supposing 
them  ever  realized,  the  price  paid  for  justice 
must,  upon  the  very  face  of  those  cases  as  here 
described,  be  acknowledged  to  be  uneconomical 
and  excessive.  Of  the  possibility  of  their  being 
realized,  we  have  seen  already  several  anticipa- 
ted exemplifications ;  we  shall  see  them  amply 
exemplified  as  we  advance. 
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CHAPTER  II. 

DISREGARD   SHEWN    TO    THE    ENDS    OF    JUSTICE 
UNDER    THE    EXCLUSIONARY   SYSTEM. 

Of  the  ends  of  justice,  under  their  principal  divi- 
sions, a  view  has  already  been  given  :  as  likewise 
a  view  of  the  connection  that  subsists  between 
them  on  the  one  hand,  and  the  arrangements 
capable  of  being  taken  for  the  exclusion  of  evi- 
dence on  the  other. 

But,  if  this  statement  be  correct, — under. all 
established  systems,  the.  practice  (for  theory 
there  exists  nowhere  any)  will  be  found  to  be  a 
tissue  of  errors  and  inconsistencies :  compared 
with  others,  each  system  infinitely  various; 
compared  with  itself,  each  system  infinitely  in- 
consistent. 

But  (it  may  be  said)  under  all  their  vari- 
eties, these  exclusions,  thus  universal,  as  you 
yourself  admit,  and  even  proclaim,  does  not 
their  universality  prove  the  prevalence  of  one 
common  principle?  This  principle,  then,  has  it 
not  the  universal  voice  of  all  mankind,  or  at  least 
of  the  most  civilized  and  intelligent  among  man- 
kind, to  sanction  it,  and  attest  the  reasonable- 
ness of  it  ? 

Ves,  indeed  :  it  has  that  sort  of  sanction,  its 
reasonableness   is  proved  by  that  medium  of 
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proof,  by  which,  till  within  this  century  or  two, 
supernatural  evidence  of  various  kinds,  evidence 
by  duel,  by  ordeal,  was  pronounced  superior  in 
trustworthiness  to  all  human  or  other  natural 
evidence. 

No,  truly:    the  concord  in  this  case  is  far 
from  being  alike  real  as  in  those.     In  substance, 
the  mode  of  enquiry  was  in  those  instances  the 
same :  if  between  nation  and  nation  there  was  a 
difference,  it  was  confined  to  formalities,  to  un- 
essential modes;   here  the  arms  employed  by 
the  combatants  were  of  one  sort,  there  of  an- 
other sort:   here  a  ring  was  to  be  taken  out 
of  bubbling,  and  supposed  boiling-hot,  water ; 
there  a  party,  supposed  to  be  blindfolded,  was 
to  take  a  walk  between  two  rows  of  heated,  or 
supposed  to  be  heated,  ploughshares.     But  in 
the  case  of  the  exclusions  put  upon  evidence, 
the  agreement  was  rather  in  words  than  prin- 
ciples.    One  nation,  or  rather  some  one  corrupt 
or  lazy  lawyer  in  that  nation,  called  for  exclu- 
sion on  one  ground  ;  another  lawyer,  that  is,  the 
lawyer  of  another  nation,   called  for  it  on  a 
different  ground  :  by  each  of  these  lawyers,  the 
decision  pronounced  by  the  other  was   repro- 
bated.    Just  as  if  there  appeared  in  a  cause  a 
gang  of  lying  witnesses,  all  contradicting  one 
another,  each  giving  a  different  account  of  the 
same  business :    they  all  agree,  it  may  be  said, 
for  they  all  agree  in  lying :    they  are  all  liars. 
Look  to  words  only,  you  may  thus  make  har- 
mony, in  all  cases,  out  of  the  most  discordant 
elements. 

In  the  established  systems  (for  in  one  respect 
they  will  be  found  not  discordant),  in  the  esta- 
blished systems,  if  non-exclusion  be  taken  for 
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the  general  rule,  the  exceptions  must  be 
searched  for  in  very  different  sources  from  the 
only  justifiable  ones.  Yes :  in  one  respect 
they  do  agree ;  and  it  Is  this :  that  in  no  in- 
stance are  the  exceptions  drawn  from  the  source 
just  mentioned.  If  at  every  other  step  the 
direct  ends  of  justice  are  contravened,  the  con- 
travention is  gratuitous ;  at  any  rate,  in  no 
instance  has  it  for  its  warrant  and  its  cause  a 
regard  for  any  of  the  other  ends  of  justice, 
the  collateral  ends  :  in  no  instance  have  men 
stopped  to  inquire  whether  tlie  inconvenience 
inseparable  from  the  execution  of  law,  in  the 
shape  of  vexation,  expense,  and  delay,  will  or 
will  not  be  preponderant  when  compared  with 
the  mischief  attached  to  the  non-execution  or 
undue  execution  of  that  article  of  substantive 
law  on  which  the  suit  has  been  grounded. 

Various  as  are  the  exceptions  taken  in  these 
systems  to  the  rule  of  admission,  they  will 
all  of  them  (unless  here  and  there  one  should 
be  found  dictated  by  the  mere  force  of  blind 
and  unaccountable  caprice)  be  found  referable 
to  one  or  other  of  two  leading  terms :  deception, 
and  vexation :  anxiety,  real  or  pretended,  for  the 
avoidance  of  deception,  and  consequent  mis- 
decision,  on  the  part  of  the  judge  ;  anxiety,  real 
or  pretended,  for  the  avoidance  of  vexation; 
anxiety  to  avoid  giving  birth  to  inconvenience 
in  that  shape. 

Of  neither  of  these  fears  (supposing  that  the 
conduct  of  the  man  of  law  has  been  governed 
by  it),  of  neither  of  these  fears  can  it  with 
propriety  be  said  that  it  was  directed  to  an 
improper  object.  In  the  first,  we  see  an  appre- 
hension pointing  to  the  direct  end  of  justice; 
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in  the  other,  an  apprehension  pointing  to  one  of 
the  collateral  ends  of  justice. 

But,  in  so  far  as  fear  of  deception  was  the 
actuating  principle,  we  shall  find  in  every  case 
the  measures  dictated  or  supposed  to  be  dictated 
by  a  regard  for  that  object,  altogether  un- 
suitable, or  rather  directly  repugnant,  to  the 
avowed  purpose.  And  again,  so  far  as  fear 
of  vexation  was  the  actuating  principle,  we 
shall  find  the  measures  dictated  and  produced 
by  that  principle  equally  incompetent.  The 
vexation, — that  vexation  which  was  to  afford  a 
sufficient  reason  for  the  justification  of  direct 
injustice,  for  the  contravention  of  the  direct 
ends  of  justice, — will  be  found  to  be  a  quantity 
either  evanescent,  or  purely  ideal,  or,  though  real 
and  considerable,  balanced  and  overbalanced 
by  a  preponderant  advantage  inseparably  con- 
nected with  it. 

Thus  much  for  the  cases  which  afford  room 
to  conceive  that  reason  and  utility  have  in  any 
shape  been  consulted  on  the  occasion  of  the 
exclusions  that  have  been  establislicd.  But 
the  cases  will  be  but  too  numerous  and  various 
in  which  the  discovery  of  any  the  least  colour 
or  shadow  of  reason  will  be  seen  to  be  a  pro- 
blem altogether  insolvable  by  the  most  pene- 
trating and  industrious  eye. 

In  referring  to  these  two  heads  (deception 
and  vexation)  the  exclusions  put  upon  evidence 
by  the  established  systems ;  what  I  mean  is, 
not  so  much  to  vindicate  the  considerations 
which,  in  the  minds  of  the  authors,  were  actu- 
ally productive  of  those  several  arrangements 
(a  task  in  many  instances  by  much  too  difficuU 
for  any  human  mind),  as,  among  the  legitiiaate 
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ends  of  justice,  to  bring  to  view  that  one,  to 
which  the  arrangement  in  question,  supposing 
it  dictated  by  the  ends  of  justice,  bears  the 
most  obvious  reference.  For  supposing  the 
objects  in  question  (deception  and  vexation)  to 
have  been  really  in  view,  the  arrangements, 
with  whatever  sort  of  success,  would  at  any 
rate  have  been  directed  towards  the  ends  of 
justice:  those  of  which  deception,  avoidance  of 
deception,  was  the  object,  towards  the  direct 
ends  of  justice;  those  of  which  vexation,  avoid- 
ance of  vexation,  was  the  object,  towards  that 
one  of  the  collateral  ends :  in  principle,  the 
arrangement  at  any  rate  correct,  howsoever  in 
the  application  misguided  and  unfelicitous. 

In  regard  to  the  exclusions  here  ranked 
under  the  head  of  vexation,  incongruous  exclu- 
sions put  upon  evidence  under  the  notion  of 
avoiding  to  produce  vexation;  the  reality  of 
that  object,  in  the  character  of  a  final  cause  of 
the  arrangement  in  question,  will  in  many  in- 
stances appear  probable  enough,  or  even  indis- 
putable. But  howsoever  the  case  may  be  in 
respect  of  humanity,  small  indeed  is  the  wis- 
dom that  can  reasonably  be  inferred  from  the 
regard  tlius  paid  to  one  of  the  ends  of  justice. 
Here,  as  elsewhere,  eo  far  as  evidence  is  cou- 
cerned,  everything  depends  upon  proportions, 
If  the  avoiding  to  produce  vexation  were  the 
only  object  necessary  to  be  regarded  in  legis- 
lation, no  child  in  leading-strings  would  be 
unequal  to  the  task.  The  result  would  be, 
not  the  putting  an  exclusion  upon  evidence  in 
here  and  there  an  instance, — not  the  shutting 
the  door  against  evidence  in  the  instance  in 
which,  by  the  arrangements  in  question,  it  was 
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shut, — but  the  shutting  the  door  against  all 
evidence  tendered  on  the  side  of  the  plaintifT, 
in  whatever  cause ;  or,  to  speak  strictly,  the 
abolition  of  the  whole  system  of  procedure,  the 
abolition  of  all  coercive  laws. 

To  judge,  therefore,  whether,  in  the  instance 
of  a  lot  of  evidence  excluded  on  the  score  of 
vexation,  the  exclusion  be  warranted  or  un- 
warranted,—produced  by  a  childish  emotion, 
or  by  a  considerate  and  manly  regard  for  the 
ends  of  justice, — inquiry  must  be  made  whe- 
ther the  advantages  attached  to  the  act  from 
which  the  vexation  is  seen  to  6ow,  have  or 
have  not  been  set  against  it  on  the  opposite 
scale.  Referring  to  the  proper  place  for  the 
details,  to  assist  the  conception  of  the  moment 
let  one  example  suffice.  A  witness  being 
called  on  the  other  side,  and  standing  in  readi- 
ness to  be  examined  ;  that  to  put  a  question  to 
him,  the  answer  to  which,  if  true,  would  have 
the  effect  of  subjecting  him  to  an  obligation 
(a  legal  obligation,  non-penal  or  penal),  would 
give  birth  to  vexation  in  his  breast,  is  not  to  be 
doubted.  But  in  that  vexation,  great  or  little, 
is  any  sufficient  reason  to  be  found  to  warrant 
his  being  exempted  from  the  obligation  of 
making  answer?  By  no  means.  The  evil  of 
the  vexation,  be  it  ever  so  great,  is  more  than 
counterbalanced  by  the  good  flowing  from  the 
substantive  law  (coercive  as  it  is),  by  which 
the  obligation  is  imposed.  By  itself  the  weight 
is  great :  but  the  weight  in  the  other  scale 
greatly  overbalances  it. 

To  this  case  of  a  spurious  exception  on  the 
score  of  vexation,  apply  now  the  example  above 
given  of  a  legitimate  exception  on   the  i 
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score,  and  observe  the  difference.  By  deposing 
to  the  rubbish,  Sempronius,  the  East  India 
writer,  would  have  given  the  public  the  benefit 
of  the  five  shilling  penalty,  but  he  would  have 
retarded,  to  the  amount  of  one  knows  not  how 
many  thousand  pounds,  the  augmentation  of 
his  fortune.  Place  now  on  the  carpet  (instead 
of  the  future  nabob,  the  East  India  writer),  a 
malefactor,  who,  in  consequence  of  his  an- 
swers to  the  questions  about  the  rubbish  he  is 
supposed  to  have  seen  laid  on  the  road,  comes 
to  be  convicted  of  a  robbery  and  murder  com- 
mitted on  that  same  road. 

In  this  case,  if  the  quantity  of  the  vexation 
be  the  only  object  which  the  eye  of  the  legisla- 
tor is  open  to,  how  much  greater  the  vexation 
than  in  the  other!  But,  in  the  East  India 
writer's  case,  the  benefit  of  the  five  shilling, 
penalty  is  all  that  there  v^as  to  set  in  the  scale 
against  the  vexation:  all  the  good  that  the 
case  afibrds  consists  in  the  benefit  of  the  five 
shining  penalty:  whereas,  in  the  malefactor'i^ 
case,  the  good  is  composed  of  the  chance  of 
the  benefit  of  the  five  shilling  penalty,  with 
whatever  benefit  depends  upon  so  much  of  the 
security  afforded  by  the  law  against  robbery 
and  murder^  to  add  to  it. 
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CHAPTER  III. 

GENERAL   VIEW     OF     THE    MISCHIEFS     OF     THE 

EXCLUSIONARY    SYSTEM. 

Evidence  is  the  basis  of  justice :  to  exclude 
evidence  is  to  exclude  justice. 

On  the  plaintiff's  side;  in  a  suit  of  a  criminal 
nature ;  an  excluding  rule,  as  often  as  it  has  the 
effect  of  shutting  the  door  against  an  article  of 
true  and  unfallacious  evidence  necessary  to 
conviction,  operates  as  a  licence  for  the  com- 
mission of  a  crime. 

In  the  exclusionary  system  may  therefore 
be  seen  a  fund  of  encouragement  constantly 
applied  to  the  production  of  all  imaginable 
crimes. 

On  the  plaintiff's  side,  in  a  suit  of  a  non- 
criminal nature  ;  an  excluding  rule,  as  often  as 
it  has  the  effect  of  shutting  the  door  against  an 
article  of  true  and  unfallacious  evidence  neces- 
sary to  the  giving  effect  to  a  rightful  demand, 
operates  as  a  denial  of  justice. 

In  the  exclusionary  system  may  thus  be 
seen  a  fund  of  encouragement  constantly  applied 
to  the  production  of  injustice  in  all  its  shapes, 
to  the  prejudice  of  the  plaintiff's  side :  to  the 
destruction  of  all  those  private  rights  which  it 
has  been  the  business  of  the  substantive  law  to 
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create,  and  for  the  efficiency  of  which  it  stands 
pledged . 

On  the  defendant's  side,  in  a  suit  of  a  crimi- 
nal nature  ;  an  excluding  rule,  as  often  as  it  has 
the  effect  of  shutting  the  door  against  an  article 
of  true  and  unfallacious  evidence  necessary  to  ac- 
quittal, (evidence  sufficient  for  conviction  having 
been  delivered  on  the  other  side),  operates  as  a 
licence  for  inflicting  punishment  upon  the  inno- 
cent on  a  false  pretence  of  criminality. 

In  the  exclusionary  system  may  thus  be  seen 
a  fund  of  encouragement  constantly  applied  or 
applicable  to  the  oppression  of  the  innocent,  by 
the  infliction  of  punishment,  in  all  its  shapes,  on 
persons  in  whose  instance  it  is  groundless  and 
undue. 

On  the  defendant's  side,  in  a  suit  of  a  non- 
penal  nature;  an  excluding  rule,  as  often  as  it 
has  the  effect  of  shutting  the  door  against  an 
article  of  true  and  unfallacious  evidence,  neces- 
sary to  a  decision  exempting  him  from  the 
obligation  sought  by  the  plaintifl'  to  be  imposed 
upon  him,  (evidence  sufficient  for  a  decision 
imposing  that  obligation  having  been  delivered 
on  the  other  side),  operates  as  a  licence  for 
imposing  undue  obligation  in  general,  a  licence 
to  oppression  by  all  imaginable  wrongs  other 
than  on  the  score  of  punishment. 

Examples.  Exclusion  put  upon  all  persons 
of  this  or  that  particular  description,  includes  a 
licence  to  commit,  in  the  presence  of  any  num- 
ber of  persons  of  that  description,  all  imaginable 
crimes.* 

*  ExclusioD  put,  ia  a  cose  of  rape,  upon  the  testimony 
of  (Quakers,  includes  a.  licence  to  the  whole  army  to  storm 
every  quakers'  meeting- house,  and  violate  tLe  persons  of  all 
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:  In  a  law  which  requires  two  witnesses  for 
conviction,  is  included  a  licence  to  commit,  in 
the  presence  of  one  singie  person  of  any  de- 
scription, all  crimes  and  offences  whatsoever. 

This  licence  we  shall  find  constantly  granted 
by  Roman  law,  and  occasionally  by  English : 
in  the  former  by  jurisprudence,  in  the  latter  by 
statutes.         .     . 

Consult  your  lawyer,  or  your  law  books: 
note  the .  description  of  witnesses  (and  a  most 
multifarious  ana  extensive  list  of  them  you  will 
find),  by  which,  were  it  not  for  the  exclusionary 
system,  your  transgression  would  be  capable  of 
Ming  made  apparent,  but  under  which,  be 
your  transgression  what  it  may,  you  are  safe. 

Such  is  the  invitation,  such  the  encourage- 
ment, given  by  the  exclusionary  principle  to 
dishonest  men  of  all  descriptions ;  and,  mutatis 
mutandis,  on  either  side  of  the  cause. 

If  either  self-conscious  injustice,  or  its  chief 
instruments,  mendacity  and  insincerity,  belong 
to  the  category  of  vice ;  in  the  technical  system 
in  every  country  to  a  certain  degree,  but  in 
England  to  a  most  pre-eminent  degree,  will  be 
found  an  ever  open  school  of  vice ;  a  source  of 

the  female  part  of  the  congregation,  in  the  presence  of  fathers, 
husbands,  and  brothers. 

This  licence  is  among  the  many  of  the  same  kind  actually 
granted  (as  will  be  seen)  by  English  lawyers.  Defendants, 
the  soldiers,  could  not  be  examined  against  themselves; 
co-defendants,  they  could  not  be  examined  against  one 
imother.  Thus  the  licence  is  complete.  Hire  a  witness 
among  them  indeed,  give  him  impunity,  your  witness  is  a 
good  witness,  the  interest  ceases,  and  everything  is  as  it 
should  be:  but,  what  happens  not  unfrequently,  none  of 
them  will  accept  your  hire;  their  comrades  would  cut  their 
throats. 


OIH1-.  Ill]  MtSClllEPS  IN  GENERAL.  493 

moral  corruption,  pouring  itself  forth  in  a  co- 
pious and  uninterrupted  stream  throughout  the 
mass  of  the  people.  By  example,  by  reward, 
by  compulsion,  by  every  means  possible  or 
imaginable,  we  shall  see  (every  man  does  see  it 
that  does  not  shut  his  eyes  against  it)  this  most 
miscliievous  of  all  vices  propagated  under  the 
shelter  of  the  technical  system,  propagated 
by  the  professed  and  official  guardians  of  the 
public  morals  ;  and,  among  the  instruments  of 
this  disastrous  husbandry,  are  to  be  found  some 
of  the  most  efficient  of  the  evidence-excluding 
rules. 

From  the  above  description  of  the  nature  of 
the  mischief,  may  be  deduced  the  description  of 
the  persons  interested  in  the  pushing  it  up  to 
the  highest  possible  pitch  :  mal&jide  suitors  on 
both  sides,  including  malefactors  of  all  sorts, 
their  accomplices  and  well-wishers :  men  of 
law,  as  being  the  natural  allies  of  malefactors 
and  other  mali'ijide  suitors  ;  under  the  technical 
system,  judges,  and  other  official  as  well  as 
professional  lawyers ;  professional  lawyers  un- 
der any  system. 

Exclusion  (as  will  be  seen)  is  one  of  the 
grand  engines  by  the  help  of  which  corruption 
has  been  enabled  to  gain  its  ends :  and  by 
which  arbitrary  power,  with  the  jus  nocend't  it 
enforces,  has  been  acquired ;  that  faculty,  the 
acquisition  of  which  is  so  delightful  to  the 
human  heart,  whether,  on  the  particular  occa- 
sion in  question,  there  be  or  be  not  a  disposition 
to  employ  it. 

An  engine  of  power,  good  :  but  how  of  arbi- 
trary power?  By  means  of  what  has  been 
already  described  under  the  name  of  the  double- 
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fountain  principle.    Exclusion  of  evidence  (bar- 
ring the  few  exceptions  of  which  account  will 
be  taken)  is  contrary  to  reason.     But,  as  often 
as  a  judge  has  recourse  to  reason,  he  may  be 
pretty  sure  of  having  the  opinion  of  non-lawyers 
on  his  side.     Establish  then  the  irrational  ex* 
eluding  rule,  you  have  two  fountains,  from  the 
one  or  the  other  of  which  you  draw,  as  on  each 
occasion  is  agreeable  to  you.    Would  you  serve 
the  plaintiflF?  draw  from  the  fountain  of  reason  : 
Would  you  serve  the  defendant?   draw  from 
the  fountain  of  the  established  rule,  stare  decisis. 
Secure  of  eulogium  either  way,  the  ground  of  it 
is  at  your  choice.     Adhere  to  the  rule,  you 
have  the  praise  of  steadiness,  and  superior  pro- 
bity: depart  from  it,  you  have  the  praise  of 
liberality,  and  superior  wrisdom.     Adhere  to  it, 
you  have   the  rigorists  for  your  applauders ; 
depart  from  it,  you  have  for  the  same  purpose 
the  liberalists. 

If  it  be  in  the  nature  of  the  exclusionary 
rules  to  save  the  judge  from  deception  oftener 
than  it  leads  him  into  it,  all  this  mischief  may 
be  found  to  be  made  amends  for,  and  out- 
weighed. Whether  it  be  in  the  nature  of  such 
an  arrangement  to  be  productive  of  any  Buch 
advantage,  is  a  question  that  will  be  considered 
in  its  place. 
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CHAPTER  IV. 

DICTA     OF     JUDGES     ON     THE     EXCLUSIONARY 

SYSTEM. 

It  may  be  a  spectacle  not  altogether  uninte-* 
resting  to  the  reader,  to  see  a  picture  of  the  ex- 
clusionary system  drawn  by  the  hands  of  titled 
and  official  professors:  especially  should  it 
happen  to  be  a  matter  of  interest  to  him  to  con- 
sider, that,  were  the  entire  system  of  jurispru- 
dential law  to  be  represented  in  the  character 
of  Hercules,  this  member  of  it  might  be  con- 
sidered as  his  foot :  ex  pede  Herculem.  From 
this  one  limb,  no  very  inadequate  conception 
may  be  formed  of  the  beauty  and  proportion 
of  the  whole.  He  to  whom  it  may  be  a  matter 
of  interest  or  curiosity  to  contemplate  it  in  that 
character,  need  not  fear  to  find  himself  in  any 
such  perplexity  as  the  employer  to  whom  the 
architect  presented  a  brick  as  a  sample  of  a 
house. 

In  the  few  specimens,  which  the  reader  will 
now  be  enlightened  with,  of  the  wisdom  of  Eng- 
lish sages,  he  will  see  at  one  and  the  same  time 
how  impossible  it  is  to  know  how  anything  is> 
and  how  certain  it  is  that  everything  is  as  it 
should  be.     He  will  see  at  one  view  a  specimen 
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of  the  discernment,  the  security,  and  the  con- 
sistency, which  shine  forth  with  perpetual  and 
undiminished  lustre  from  those  exalted  stations : 
and  (as  in  the  case  of  the  royal  sun  of  the  seven- 
teenth century)  he  may  propound  to  himself  for 
meditation,  or  to  his  neighbour  for  debate, — of 
which  of  this  cluster  of  virtues  is  the  splendour 
most  conspicuous. 

I.  Peake,  152.  Lord  Kenyon,  c.  j.  **A11 
questions  upon  the  rules  of  evidence  are  of  vast 
importance  to  all  orders  and  degrees  of  men ; 
our  lives,  our  liberty,  and  our  property,  are  all 
concerned  in  the  support  of  these  rules,  which 
have  been  matured  by  the  wisdom  of  ages^  and  are 
now  revered  from  their  antiquity  and  the  good 
sense  in  which  they  are  founded :  they  are  not 
rules  depending  on  technical  refinements,  but  upon 
good  sense;  and  the  preservation  of  them  is  the  first 
duty  of  judges."'     3  Term  Rep.  p.  707. 

II.  Peake.  159.  The  same  lord  Kenyon,  c.  j. 
"  I  premise  with  mentioning  what  was  said  by 
lord  Mansfield  on  this  subject,  that  the  olu 
cases,  upon  the  competency  of  witnesses,  [/.  e. 
upon  the  question  whether  they  shall  be  ad- 
mitted or  not  admitted],  have  gone  upon  very 
subtle  grounds^ 

III.  Ashhurst,  j.  "  There  is  so  great  a  contra- 
diction in  decisions  respecting  the  boundaries  of 
evidence,  that  I  rather  choose  to  give  my  opinion 
on  the  particulai'  circumstances  of  the  case, 
than  to  lay  down  any  general  rule  on  the  sub- 
ject."    3  Term  Rep.  p.  27. 

IV.  Duller,  j.  **  This  case  involves  in  it  the 
question  which  has  been  so  repeatedly  agitated 
in  courts  of  law,  what  objections  go  to  the  credit, 
and  what  to  the  competency ^  of  the  witness:" 
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[what  objections  have  the  effect  of  excluding; 
the  witness,  and  what  objections  have  no  effect 
at  all]  ;  than  which  no  (jiiestioii  is  mott  perplexed." 
lb.  on  the  same  occasion. 

5.  Grose,  j.  "The  distinction  between  com- 
pdencif  and  credit  is  by  ?io  meam  accurately  settled: 
in  many  of  the  books,  the  shade  between  them 
is  so  light  that  the  boundaries  of  either  can 
hardly  be  perceived  ;  [i.  c.  that  it  can  hardly  be 
known  whether  the  witness  is  to  be  admitted  or 
excluded.]  But  in  all  the  books  which  treat  of 
evidence  there  are  certain  technical  rules  laid 
down  which  are  highly  beneficial  to  the  public, 
and  ought  not  to  be  departed  from."*  4  Term 
Rep.  p.  2fi8.  anno  1788. 

6.  Speaking  of  the  question,  whether,  in  a 
criminal  cause,   the   testimony  of  a   proposed 

■  Reader. — Public? — beneficial  to  the  public?  technical 
rules  beneficial  to  the  public  ?  Samehow  or  other,  is  there 
not  something  of  a.n  erratum  here? 

Compiler. — No  erratum  at  all.  In  jurisprudence  every- 
&in^  is  right,  when  aiig'hl  interpreted.  When  that  which 
has  been  said  comes  to  be  interpreted  (or  in  his  phrase  con- 
itrued),  various  and  numberless  are  the  circumstances  to  be 
taken  into  the  account :  amongst  others,  the  subject  matter, 
the  occasion  and  the  place. 

ir,  at  Surgeons'  Hall,  occasion  happening  to  make  mention 
of  a  certain  disease,  the  learned  professors  were  to  speak  of 
it  as  beneficial,  highly  beneficial  to  the  public,  could  any 
doubt  be  entertained  what  public  was  intenUetl  ? 

I  beg  pardon  of  these  professors,  in  that  seat  of  real  learn- 
ing, for  a  comparison,  which,  if  not  aright  interpreted,  would 
to  them  be  so  full  of  injury.  The  master  plague,  which  is  at 
once  their  enemy  and  their  friend,  is  combated  by  them  with 
degrees  of  success,  varying  of  course  with  the  skill  of  the 
curator,  and  the  idiosyncracy  of  the  a(11icU>d  :  but,  whatever 
else  may  happen  to  be  wanting,  zeal,  at  the  least,  is  never 
wanting:  by  them  the  disease  was  not  created,  by  them  it  is 
not  fostered ;  who  among  them  was  ever  heard  to  eulogize  it? 

Who  is  the  lawyer's  nciglibour?     Answer, — the  lawyer. 

VOL.    IV.  K  K 
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witness,  having  an  interest,  which  may  be 
affected  by  his  testimony,  in  a  future  contingent 
civil  cause  relative  to  the  same  transacti<Hi, 
shall  be  admitted ; — **  The  cases  on  this  point," 
says  Mr  Peake,  ''  are  jo  coiUradictan/  that  it  U 
impossible  to  attempt  to  reconale  them.''  Thus  far 
the  institutionalist.  In  such  provoking  colours 
does  the  absurdity  of  this  learning  sometimes 
shew  itself,  that  the  most  wary  and  devoted 
votaries  of  the  jurisprudential  Themis  are  scune- 
times  off  their  guard. 

Observe  now  what  follows  in  the  preface 
(which  is  always  the  last  part  printed)  of  the 
same  really  useful  and  instructive  treatise,  io 
comparison  of  which  the  performances  of  the 
two  titled  institutionalists  sound  like  the  drivel- 
ings  of  an  old  woman  in  her  dotage. 

7.  Peake,  Preface,  v.  "  The  chapter  on  parol 
testimony  also  is  in  a  great  measure  new :  for 
the  rules  of  evidence  in  this  respect  have  been 
so  much  altered,  and  so  much  light  has  been 
thrown  on  them  by  decisions,  that  compara- 
tively little  is  to  be  collected  from  ancient 
books  that  is  satisfactory  on  the  subject.  It 
was  said  by  lord  Mansfield,  (1  Blac.  366.)  with 
that  force  of  expression  peculiar  to  great  minds, 
who  exercise  the  right  of  thinking  for  them- 
selves before  they  assent  to  the  authority  of 
others, — *  We  do  not  sit  here  to  take  our  rules 
of  evidence  from  Siderfin  or  Keble.'  Rejecting 
those  cases  which  were  not  supported  by  prin- 
ciples, that  great  judge  established  a  system  for 

By  what  man  was  the  duty  to  his  neighbour  ever  so  fully 
understood,  so  assiduously  practised  ? 

Who  are  the  lawyer's  public  ?  The  public  composed  of 
lawyers. 
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his  successors  to  follow;  and  competence  and 
credibUity,  so  frequently  confounded  together, 
are  now  accurately  defined  and  well  understood.'' 

Accurately  defined  and  weU  understood !  these 
very  objects,  in  the  decisions  concerning  which, 
in  the  declared  opinion  of  one  of  the  noble  and 
learned  lord's  colleagues,  there  was  "  so  great 
^contradiction;'  and  at  that  same  time,  in  the 
the  opinion  of  another  of  those  his  learned  col- 
leagues, a  degree  of  perplexity  than  which  a 
greater  is  not  to  be  found  anywhere.  Such  is 
the  sort  of  matter  endeavoured  to  be  passed 
upon  mankind  for  accurate  definition  and  good 
understanding  by  men  of  law  !  Thus  it  is,  that, 
as  far  as  they  have  their  wish,  every  intel- 
lectual object  that  comes  within  the  sphere 
of  their  activity  is  defined  and  understood. 

Understood  ?  to  be  what  ?  The  answer  is 
already  given ;  given,  and  by  the  same  hand : — 
to  be  (what  they  are)  *'  so  contradictory  that  it  is 
impossible  to  attempt  to  reconcile  them."  The 
application  of  the  observation  has  there  indeed 
its  limits  :  but  whether  any  such,  or  any  other, 
limits  to  it  were  necessary,  the  reader  will  soon 
be  enabled  to  judge. 

In  those  seatsr  of  learned  wisdom,  what  should 
a  man  do,  were  his  longing  ever  so  anxious,  to 
escape  from  praise?  "We  do  not  sit  here  to 
take  our  rules  of  evidence  from  Siderfin  or 
Keble,"  says  lord  Mansfield:  **  and  here,"  says 
the  commentator,  "  we  see  the  force  of  ex- 
pression peculiar  to  great  minds,  who  exercise 
the  right  of  thinking  Ifor  themselves."  But,  my 
good  lord,  if  not  from  the  decisions  of  preceding 
judges,  as  reported  by  any  man  whom  chance 
has  raised  up  to  report  them,  from  whom  would 
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you  take  your  rules?  From  your  own  secret 
determinations,  never  communicated,  and  im- 
possible to  be  conformed  to,  because  impossible 
to  be  known  ?  Think  for  yourselves,  and  wel- 
come: thinking  for  yourselves,  you  think  for 
us:  but  at  least  render  it  possible  for  us  to 
know  what  you  think,  before  you  ruin  us  for 
not  having  conformed  to  it. 
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SPECIES    OF   EXCLUSION. 


A  LOT  of  evidence  which  one  of  the  parties 
would  wish  to  see  produced,  fails  of  being 
produced.  Whence  comes  this  failure?  Is  it 
that  it  might  have  been  forthcoming,  but  the 
law  or  the  judge  will  not  suffer  it  to  be  pro- 
duced ?  In  this  case  the  exclusion  put  upon  it 
may  be  said  to  be  positive.  Is  it  that  it  might 
have  been  forthcoming,  but  the  law  or  the  judge 
withholds  any  of  those  aids,  any  of  those  powers 
(coercive  or  remunerative,  but  more  especially 
coercive),  which  in  the  case  of  this  or  that  other 
article  of  evidence  are  not  refused,  which  are 
necessary  to  its  being  forthcoming,  and  for  want 
of  which  it  fails  of  being  so  ?  In  this  case  the 
exclusion  may  be  said  to  be  negative. 

Supposing  the  exclusion  improper,  in  the 
former  case  the  injury  done  is  more  palpable, 
but  in  the  other  it  is  not  less. 

Positive  or  negative,  at  whose  instance  is  the 
exclusion  put  upon  the  evidence  ?  If  the  per- 
son whose  evidence  is  in  question  be  a  party 
in  the  cause,  then  come  the  questions — Is  it 
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at  his  own  instance ;  or  at  that  of  a  co-party  on 
the  same  side ;  or  at  thait  <^  ihe  party,  or,  if 
several,  of  a  party,  cm  the  opposite  side.  If  he 
be  an  extraneous  witness,  then  come  the  qoes- 
tkms — Is  it  at  the  instance  of  a  party  on  the 
same  side  of  the  cause  as  that  of  the  party  by 
whom  his  evidence  is  or  would  have  been  called 
for ;  or  at  the  instance  of  the  party,  or  a  party, 
on  the  opposite  side ;  or  at  his  own  instance ; 
or  at  that  of  a  third  perscm,  a  stranger  to  the 
cause ;  or,  in  each  respective  case,  at  the  joint 
instance  of  two  or  more  such  persons?  By 
oi;ie  person  the  exclusion  may  be  called  for  on 
one  ground,  by  another  on  another  ground: 
on  one  ground  it  may  be  improper,  on  another 
not. 

The  exclusion  put  upon  the  evidence,  is  it 
put  upon  it  at  all  events,  or  only  in  certain 
events  ?  or,  what  comes  to  the  same  thing,  aie 
there  any  events  in  which  it  may  be  taken  off? 
Hence  we  see  another  distinction :  absolute  ex- 
elusion,  conditional  exclusion. 

By  the  wonder-working  hand  of  logic,  con- 
ditions are  changed  Into  limitations^  limitations 
into  exceptions.  Improper  if  absolute,  the 
exclusion  may,  by  the  conditions,  the  limita- 
tions, the  exceptions,  be  brought  widiin  the 
pale  of  propriety;  by  its  tendency  to  save 
collateral  inconvenience,  delay,  expense,  or 
vexation. 

Of  possible  conditions,  the  number  is  infinite. 
Distinguished  from  the  herd,  stand  those  which 
respect  the  existence  of  other  evidence  to  the 
same  facts. 

In  some  instances,  the  evidence  in  question 
is  excluded,  unless  some  other  evidence  is  pro- 
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duced  likewise.     Exclusion  nisi  alia,  or  si  non 
alia  {probatio,  understood). 

The  most  common  as  well  as  important  case, 
is  where  the  other  evidence,  thus  made  requi- 
site, is  required  to  be  produced  on  the  same 
side  of  the  cause.  Exclusion  nisi  alia  ex  eodem 
(laterCy  understood). 

Of  this  case  an  example  is  presented  by 
the  rule  of  law  which  requires  two  witnesses. 
Every  man  is  excluded,  every  man,  be  he  who 
he  may,  unless  he  comes  with  another  in  his 
hand.  Two  propositions  are  here  assumed : 
All  men  are  liars,  and  all  judges  fools.  Without 
the  second,  the  first  (we  shall  see)  would  be 
insufficient. 

Another  case  is,  where  the  evidence  thus 
made  requisite  is  required  to  have  been  pro- 
duced (or  at  any  rate  to  be  about  to  be 
produced)  on  the  opposite  or  adverse  side. 
Exclusion  nisi  alia  ex  opposite,  or  ex  adverso. 

To  this  head  may  be  referred  the  exclusion 
put  upon  counter-evidence,  in  the  case  where 
the  primary  evidence,  by  which  the  demand  for 
it  would  have  been  produced,  fails  itself  of 
being  produced.  If  the  evidence  supposed  to 
have  been  prepared  against  the  character  of 
Testis  fails  of  being  produced,  any  evidence 
that  may  have  been  prepared  in  support  of  the 
character  of  the  same  witness,  will  naturiEilly  be 
excluded.  And  so  in  the  case  oi  alibi  evidence. 
Failing,  on  the  other  side,  the  evidence  which 
supposed  the  man  there,  you  have  no  need  to 
prove  him  elsewhere. 

In  every  case  of  conditional  exclusion,  a  case 
of  absolute  exclusion  is  included.  By  the 
condition,    the  limitation,   the  exception,   the 
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case  is  divided  into  two  cases:  in  one,  the 
evidence  in  question  is  not  exxduded;  in  the 
other,  it  is.  To  the  first  of  the  two,  the  discus- 
sion concerning  the  propriety  of  the  exclusion 
is  confined. 

Where  no  condition,  limitation,  or  exception, 
is  spoken  of,  the  exclusion  must  be  understood 
to  be  absolute. 

In  other  instances,  tlie  evidence  is  excluded, 
if  there  be  other  evidence :  noi  excluded,  un- 
less Uiere  be  other  evidence:  (understand,  ci 
this  or  that  particular  description).  Exclusion 
si  alia. 

If  the  case  afibrd  other  e\4dence,  and  that 
other  evidence  sufficient,  and  this  su£Bcient 
and  admitted  evidence  not  attended  with  a 
mass  of  collateral  inconvenience,  preponderant 
over  that  with  which  the  delivery  of  the  ex- 
cluded evidence  would  have  come  accompa- 
nied; the  exclusion,  it  is  plain,  can  do  no 
harm.  To  this  head  belongs  (as  we  shall  see) 
one  of  the  two  classes  of  cases  in  which  the 
exclusion  put  upon  evidence  is  proper  and  jus- 
tifiable. 

The  party  whose  interest,  according  to  his 
conception,  would  be  served  by  the  evidence, 
insists  upon  it.  The  collateral  inconvenience 
with  which  it  would  be  attended,  is  not  noticed 
by  him,  or  not  regarded  by  him,  or  is  perhaps 
the  very  and  only  cause,  the  final  cause,  of  the 
demand  he  makes  of  it.  But  by  the  judge  it 
will  be  regarded,  and  regarded  with  other  eyes. 

To  this  head  will  be  found  referable,  kinds  of 
evidence  in  great  masses,  against  which,  with 
more  or  less  reason,  the  door  is,  or  has  been 
proposed  to   be,   shut: — 1.  Inferior  makeshift 
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evidence  excluded,  or  proposed  to  be  excluded, 
in  consideration  of  ordinary  regular  evidence 
from  the  same  source ;  2.  Ordinary  excluded, 
in  expectation  of  super-ordinary,  more  satisfac- 
tory and  persuasive,  evidence,  from  the  same 
or  other  sources  ;  3.  Where  the  demand  for  it 
is  created  by  some  other  lot  of  evidence  on  the 
same  side  or  on  the  opposite  side  of  the  cause, — 
any  sort  of  evidence  excluded :  viz.  in  the  case 
where  the  evidence,  by  which  (had  it  been  pro- 
duced) the  demand  would  have  been  created, 
fails  of  being  produced. 

So  far  as  the  supposition  of  better  evidence 
is  verified,  the  inferior  would  produce  the  bad 
effects  of  irrelevant  evidence :  so  far  as  the 
supposition  fails  of  being  verified,  certain  mis- 
decision,  as  certain  as  in  cases  of  deception  by 
bad  and  false  evidence,  is  the  result. 
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PART    II. 


VIEW  OF  THE  CASES   IN  WHICH  EXCLUSION  OF 

EVIDENCE  IS  PROPER. 


CHAPTER  I. 

GENERAL     VIEW      OF     THE     CASES      IN      WHICH 

EXCLUSION    IS    PROPER. 

Of  the  production  of  evidence,  pecuniary  ex- 
pense is  an  ordinary  vexation,  in  some  shape  or 
other,  in  some  degree  or  other,  an  inseparable, 
consequence.  To  warrant  the  production  of 
any  lot  of  evidence,  the  necessity  of  it  to  some 
one  of  the  other  purposes  of  justice  (ultimate 
decision,  when  due,  on  the  plaintiff's  side,  ulti- 
mate decision,  when  due,  on  the  defendant's 
side)  is  an  indispensable  condition.  A  lot  of 
evidence  is  proposed  to  be  produced.  The 
advantage  proposed  from  the  production,  is  it 
imaginary  ?  Is  it  outweighed  by  the  inconveni- 
ence ?     In  either  case,  exclusion  is  the  result. 
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The  cases,  then,  in  which  exclusion  may  be 
proper,  may  be  distributed  under  two  grand 
heads : 

I.  To  the  first  head  may  be  referred,  tJiose  in 
which  no  mischief  at  alt  can  result  from  the  ex- 
clusion. 

If  this  be  the  case,  it  must  be  either,  I.  be- 
cause the  suit  itself  is  of  such  a  nature  that  no 
good  can  come  from  it ;  or,  2.  because,  though 
the  part  taken  by  the  party  by  whom  the  evi- 
dence is  called  for  be  necessary  to  justice,  the 
evidence  in  question  is  not  necessary  to  his 
making  it  good.  The  plaintiff  being  in  the  rights 
the  evidence  is  not  necessary  to  the  establish- 
ment of  his  demand ;  or,  the  defendant  being 
in  the  right,  the  evidence  in  question  is  not 
necessary  to  his  defence, — to  the  saving  him 
from  that  burden  which  the  demand  seeks  to 
throw  upon  him. 

To  the  first  of  the  two  divisions,  belong  all 
those  cases,  in  which  obtainment  of  the  informa- 
tion sought  for  is  sought  for,  not  in  the  character 
of  a  means,  but  in  the  character  of  an  end : 
where,  instead  of  calling  for  the  evidence  for 
the  purpose  of  the  suit,  the  suit  itself  is  insti- 
tuted for  no  other  purpose  than  that  of  coming 
at  the  evidence :  coming  at  the  information 
wanted,  by  demanding  it,  and  employing  the 
hand  of  the  judge  to  extract  it  by  force  of  law, 
in  tlie  character  of  evidence.  The  suit  in  this 
case  is  what  has  been  called  a  feigned  suit,  or 
might  better  be  called  a  sham  or  fraudulent 
suit ;  for  the  suit  itself  is  real,  though  the  object 
of  it  be  disguised. 

On  this  occasion,  however,  if  the  exclusion 
be  to  be  justified,  it  must  be  understood  that 
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the  party  (say  the  plaintitF)  has  no  right,  on  any 
score,  to  the  information  called  for  by  him  on 
the  score  of  evidence  :  which  is  as  much  as  to 
say,  that  he  could  not  have  obtained  it  by  a  suit 
professedly  directed  to  that  end.  For  if,  having 
a  right  to  it,  he  obtains  it  like  a  corollary  in 
mathematics,  in  the  form  of  evidence  called  for 
on  the  occasion  of  another  suit,  so  much  the 
better:  the  business  of  two  suits  is  done  in 
one :  two  birds  are  killed  with  one  stone.  If, 
in  prosecuting  for  one  crime  or  one  wrong,  you 
get  evidence  that  enables  you  to  punish,  or 
compel  satisfaction,  as  for  another,  so  much  the 
better :  out  of  two  lots  of  vexation,  expense, 
and  delay,  one  is  saved. 

Thus  to  the  man  of  reason  :  not  so  to  the 
man  of  law.  To  him  it  will  be  downright 
cheating :  cheating  him  out  of  that  part  of  the 
expense  which  becomes  profit  in  his  hands.  If, 
of  the  evidence  which  the  case  affords,  there 
be  any  material  part  behind,  there  wants  no 
other  ground  for  postponing  the  decision,  though 
the  suit  be  a  single  one.  But  if,  of  the  mass  of 
evidence  sufficient  for  warranting  a  dozen  deci- 
sions, in  allowance  or  disallowance  of  so  many 
different  demands,  the  whole  be  brought  forth 
on  the  occasion  of  one  demand  ;  the  contro- 
versy is  as  ripe  for  the  dozen  decisions  in  this 
case,  as  for  the  single  decision  in  the  other. 
But  this  sort  of  aritlimetic  does  not  accord  with 
the  books  of  the  man  of  law.  The  ends  of  jus- 
tice only  are  served  by  it :  the  ends  of  judica- 
ture are  sacrificed  by  it. 

To  the  other  division  belong  all  those  cases 
in  which,  howsoever  it  happens,  the  informa- 
tion tendered  or  called  for  in  the  characters' 
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evidence  is  not  necessary  to  justice :  it  is  irre- 
levant, or,  though  relevant,  useless,  because  there 
is  enough  without  it,  whether  from  a  different 
source,  or  of  a  better  kind  from  the  same  source  ; 
or  whether  there  be  enough  without  it  or  no,  it 
is  still  useless,  because  sure  to  be  refuted  or 
outweighed  by  other  evidence.* 

In  all  these  cases,  as  in  the  former,  if  the 
evidence  in  question  were  produced,  the  vexa- 
tion, expense,  and  delay,  attendant  on  the  pro- 
duction of  it,  would  be  so  much  pure  mischief, 
unpaid  for  by  any  advantage.  There  is  more 
or  less  to  put  in  one  scale ;  there  is  nothing  to 
put  in  the  other. 

II.  Thus  much  for  the  first  principal  head. 
To  the  other,  belong  all  the  cases  in  which  there 
is  more  or  less  to  put  in  each  of  the  two  scales : 
in  the  one,  the  mischief  from  the  exclusion  of 
the  evidence,  (a  mischief,  in  the  composition  of 
which,  misdecision,  or  the  danger  of  it,  will  in 
general  be  either  the  chief  oi-  the  sole  ingre- 
dient) ;  in  the  other,  the  mischief  from  the 
admission  of  the  evidence ;  a  mischief  which 
resolves  itself  into  vexation,  expense,  and  delay, 
jointly  or  separately,  as  already  so  often  men- 
tioned. 

In  all  these  cases,  we  may  see  work,  more 
or  less,  for  the  judge  :  for  the  legislator,  none  : 
at  least  if,  in  the  drawing  of  his  first  lines,  he 
has  wrought  with  a  skilful  hand.  In  every  in- 
stance there  is  a  question  of  fact  to  be  tried ; 
in  no  instance  need  there  be,  ought  there  to  be, 
any  question  of  law.  Understand,  any  neir 
question  of  law,  created  by  the  arrangements 

•  As  in  tho  case  of  an  incorrect  transcript  lenderetl  on 
one  side,  the  original  being  to  be  produced  on  ibp  other. 


610  EXCLUSION.  [Book  IX. 

here  proposed  to  be  made,  relative  to  exclusion 
and  admission  :  for  the  question,  whether  a  man 
has  a  right  to  the  information  on  any  other  score 
than  that  of  evidence,  (evidence  in  relation  to  a 
different  suit),  is  indeed  professedly  a  question 
of  law,  but  a  question  supposed  to  have  been 
already  settled,  on  its  proper  grounds. 

1.  First  grand  and  proper  head  of  objection 
to  the  admission  of  the  proposed  evidence.  The 
information  is  not  really  wanted  as  evidence, 
and  is  such  as  the  party  has  no  right  to  on  any 
other  score.  Or,  though  called  for  under  tlie 
notion  of  its  serving  as  evidence,  it  is  not  capable 
of  being  of  any  use. 

Questions  for  the  consideration  of  the  judge. 

1 .  Has  the  party  a  right  to  call  for  the  infor- 
mation in  question,  by  a  suit  on  purpose,  having 
that  object  and  no  other  ?  A  question  of  law  ; 
but  supposed  to  be  already  settled. 

2.  The  evidence  proposed  for  delivery,  is  it 
necessary  to  justice  ?  Is  it  relevant  ?  Is  either 
party  in  want  of  it  ?  To  either  party  is  it  capa- 
ble of  being  of  use  ?  Questions,  which  are,  all 
of  them,  questions  of  fact:  questions  upon 
which  no  light  can  be  thrown  by  reference  to 
rules  of  law,  deduced  or  Reducible  from  anything 
that  has  been  done  in  any  preceding  cause. 

If  the  answer  to  these  several  questions  be 
in  the  negative,  there  is  no  account  to  be  taken 
of  vexation,  expense,  and  delay.  To  some 
amount,  inconvenience  in  all  these  shapes  can- 
not but  be  attendant  on  the  production  of  the 
evidence:  but,  as  to  the  quantum,  it  is  need- 
less to  inquire,  since,  for  the  purpose  of  the 
exclusion,  there  is  sure  to  be  enough ;  there  is 
nothing  to  set  against  it. 
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II.  Second  and  last  grand  and  proper  bead 
of  objection  to  the  adinissIoQ  of  the  proposed 
evidence.  The  delivery  of  it  is  attended  with  col- 
lateral inconvenience,  in  the  shape  of  vexation, 
expense,  and  delay,  to  an  amount  greater  than 
the  advantage  derivable  from  tlie  admission  of 
it ;  that  is,  than  the  mischief,  in  the  shape  of 
danger  of  misdecision,  attendant  on  the  exclu- 
sion of  it. 

Questions  for  the  consideration  of  the  judge. 

I.  Amount  of  the  mischief  of  misdecision:  (or, 
what  comes  to  the  same  thing,  failure  of  justice 
for  want  of  decision).  This  depends  upon  the 
nature  and  importance  of  the  cause  :  its  nature, 
whether  criminal  or  non-criminal;  its  impor- 
tance,— if  criminal,  measured,  on  the  side  of  the 
public  by  the  magnitude  of  the  mischief,  on 
the  side  of  the  defendant  by  the  magnitude  of 
the  punishment;  if  non-criminal,  measured  on 
both  sides  by  the  value  of  the  benefit  and  bur- 
then at  stake,  taking  into  account  the  circum- 
stances influencing  sensibility  on  both  sides.* 
This  will  be  at  any  rate  a  question  of  fact, 
including  or  not  including  questions  of  law,  ac- 
cording as  the  legislator  has  done  or  left  undone, 
done  well  or  ill,  the  duty  of  giving  a  complete 
catalogue  and  set  of  definitions  of  the  several 
crimes,  with  their  respective  punishments,  of 
the  several  sorts  of  rights,  with  the  several  modes 
of  satisfaction  attached  to  infringement  in  each 
case.  But,  be  there  ever  so  much  of  law,  it 
will  be  a  sort  of  law  the  demand  for  which  is  to 
be  set  down  to  other  accounts,  and  not  to  this. 

*  ■*  Introduclion  to  Morals  anil  Leg:islatioa."  Dumonfs 
"  Traites  tie  Ltgislalion." 
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2.  Amount  of  the  danger  of  misdccision  ;  i.e. 
of  the  probability  of  misdecision,  considered  as 
liable  to  residt  from  the  exclusion  proposed  to 
be  put  upon  the  evidence :  this  will  at  any  rate 
be  a  pure  question  of  fact. 

Under  each  of  these  several  heads,  five  pro- 
positions have  presented  themselves  as  true. 

1.  That,  on  each  of  the  grounds  indicated  by 
these  heads,  cases  may  arise  in  which,  what- 
ever mischief  may  result  from  exclusion,  a 
greater  mischief  may  arise  from  non-exclusion  ; 
a  mischief,  viz.  in  the  shape  of  the  vexation, 
expense,  and  delay,  to  which,  separately  or  in 
conjunction,  it  may  happen  to  be  inseparable 
from  the  admission  of  the  evidence, 

2.  That,  between  the  cases  in  which  the  quan- 
tities on  the  one  side  are  the  greater,  and  the 
cases  in  which  the  quantities  on  the  other  side 
are  the  greater,  the  separation  is  not  in  general 
(if  indeed  in  any  instance)  so  clear,  as  to  be 
capable  of  serving  with  advantage  as  a  founda- 
tion for  any  general  rules. 

3.  That  therefore  it  is  in  all  these  cases  in- 
cumbent on  the  legislative  authority  to  leave, 
or  rather  to  place,  in  the  hands  of  the  judicial, 
such  a  latitude  of  discretionary  power,  as  shall 
enable  it  to  form  the  estimate  on  both  sides, 
and  thence  to  draw  the  balance  in  each  indi- 
vidual instance,  on  the  occasion  of  each  indi- 
vidual suit. 

4.  That,  inasmuch  as  on  these  grounds  gene- 
ral rules  cannot  to  any  good  purpose  be  laid 
down  in  the  way  of  statute  law,  by  the  legis- 
lature itself, — by  the  only  authority  avowedly 
and  directly  competent,  at  any  given  point  of 
time,  and  of  its  own  motion,  and  by  its  ow 
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authority,  to  lay  down  g;eneral  rules ;  much 
less  can  any  such  rules  be  laid  down,  to  any 
good  purpose,  in  the  way  of  jurisprudential  law  ; 
by  a  man  exercising,  under  the  mask  of  the 
judge,  the  authority  of  the  legislator;  professing 
obedience,  when  he  is  exercising  power ;  pre- 
tending to  find  ready-made,  made  already  by 
an  imaginary  being,  the  law,  the  very  law 
■which  he  himself  is  making  at  the  time. 

5,  That,  to  obviate  this  propensity  to  do  by 
bad  means  that  which  on  this  occasion  ought 
not  to  be  done  by  any  even  the  best  means, 
the  legislator  ought  not  to  content  himself,  on 
this  occasion,  either  with  simply  abstaining 
from  tying  up  the  hands  of  the  judge,  or  even 
with  committing  to  his  hands  the  requisite  lati- 
tude of  discretion  in  express  terms  ;  but  that  it 
will  be  further  necessary  expressly  to  declare, 
that  in  no  instance  shall  the  judge,  on  forming 
his  decision  for  the  admission  or  exclusion  of 
the  evidence  in  that  individual  cause,  make  or 
admit  of  any  reference  to  what  may  have  been 
done  by  any  other  judge,  or  even  by  himself, 
in  any  preceding  cause  :  any  more  than  a  jury 
does,  in  giving  damages  for  a  trespass  against 
person  or  goods :  for  that,  in  these  cases,  the 
path  of  precedent  is  the  path  of  constant  error. 

Of  the  absence  of  the  discretionary  power 
here  contended  for,  what  is  the  consequence  ? 
That  the  chances  against  right  decision  will  be 
all  along  as  infinity  to  one ;  in  a  word,  that 
the  decision  pronounced  will  be  almost  always 
wrong  and  mischievous.  The  ground  of  deci- 
sion in  each  case  will  be,  not  the  circumstances 
of  that  individual  case,  not  the  proportions 
between  the  quantities  in  that  case,  but  the 
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circumstances  of,  the  proportions  between,  the 
quantities  in  some  other  case :  some  other  case, 
in  which  they  have  but  one  chance  against  an 
infinity  of  chances  for  not  being  different  from 
what  they  are  in  the  case  in  hand. 

In  a  word,  in  a  case  of  this  description,  the 
looking  to  precedent  for  a  rule  would  be  exactly 
as  incongruous  and  mischievous  as  if,  on  an  ac- 
count between  A  and  B,  the  balance  were  to  be 
deduced,  not  from  a  comparison  of  the  sum  of 
the  items  on  one  side  with  the  sum  of  the  items 
on  the  other,  but  by  copying  the  balance  of  a 
former  account,  in  which  the  items,  as  well  as 
the  persons,  were  all  different :  an  account  be- 
tween C  and  D. 

In  other  words,  and  those  more  familiar  to 
English  ears ;  tlie  question  as  between  adoiis- 
sion  of  the  evidence  on  one  hand,  and  exclusion 
on  the  ground  of  vexation,  expense,  and  delay 
(jointly  or  separately),  on  the  other,  ought  in 
every  instance  to  be  treated  as  a  question  of 
fact,  in  no  instance  as  a  question  of  law :  and 
accordingly  it  should  be  the  special  care  of 
the  legislator,  by  apt  prohibitory  words,  to 
make  sure,  as  far  as  it  depends  upon  him,  that 
no  question  of  law  shall  ever  be  made  of  it« 
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CHAPTER  II. 


EXCLUSION     ON     THE    GROUND    OF    VEXATION, 
IN    WHAT    CASES    PROPER. 

Section  I. — Modifications  of  which  vesation^ 
considered  as  a  ground  for  excluding  evidence ^ 
is  susceptible. 

The  idea  of  vexation,  judicial  vexation,  is  a 
most  extensive  one  :  punishment  itself,  punish- 
ment in  all  its  modifications,  is  but  a  modifica- 
tion of  it. 

Vexation  is  evil,  any  evil,  produced  by  the 
hand  of  law :  if  with  a  direct  intention  (ultimate 
or  not  ultimate)  the  evil  comes  under  the  name 
of  punishment :  if  not  with  a  direct  intention, 
whether  with  or  without  an  indirect  intention, 
(which  is  as  much  as  to  say,  with  or  without 
a  prospect  of  this  result,  in  the  character  of  a 
consequence  of  the  act  of  power  exercised),  it 
then  comes  under  the  notion,  not  of  punishment, 
but  of  vexation. 

From  the  acts  done,  with  or  without  neces- 
sity, in  a  course  of  judicial  procedure ;  and  in 
particular  from  the  acts  done  for  the  purpose  of 
the  obtainment  and  delivery  of  evidence ;  vexa- 
tion (it  will  be  seen)  is  liable  to  be  produced!  in 
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the  breasts  of  persons  of  various  descriptions, 
implicated  habitually  or  occasionally  in  the  juri- 
dical transactions: — 1.  Parties;  2.  Witnesses; 
3.  Third  persons;  4.  The  public  at  large;  5. 
Professional  lawyers,  in  the  character  of  assis- 
tants to  the  parties ;  6.  Judges,  and  the  official 
lawyers  under  them. 

As  to  the  vexation  considered  as  liable  to 
fall  upon  the  parties  in  the  mere  character  of 
parties,  it  belongs  not  to  the  present  purpose. 
But  a  party,  whether  at  his  own  instance,  or 
at  that  of  an  adversary  or  a  co-party,  is  liable 
to  be  received  in  the  character  of  a  witness : 
received  to  give  information  relative  to  the 
matters  of  fact  in  question,  just  as  it  might 
happen  to  an  extraneous  witness  to  do.  It  is  in 
this  quality,  and  this  alone,  that  any  vexation 
to  which  it  may  happen  to  him  to  stand  ex- 
posed, is  to  the  purpose  here. 

I .  Of  vexation  by  reason  of  attendance y  the  evil 
will  not,  in  a  direct  way,  naturally  fall  on  any 
other  person  than  the  proposed  witness. 

In  the  character  of  a  ground  of  exclusion,  it 
therefore  has  no  place,  if,  notwithstanding  the 
vexation,  the  proposed  witness,  by  his  own  con- 
sent freely  and  fairly  obtained,  delivers,  or  is 
ready  to  deliver,  such  his  testimony. 

No  more  has  it,  in  the  opinion  of  the  judge, 
if  a  compensation,  such  as  in  the  opinion  of  the 
judge  is  an  adequate  one,  be  tendered  to  him : 
and  in  this  case  there  is  nothing  which  should 
render  the  compensation  incapable  of  being 
rightly  estimated,  more  than  in  a  multitude  of 
other  cases  in  which  such  estimation  is  per- 
formed in  every  day's  practice. 

In  a  remote  way,  it  may  however  happen  that 


the  evil  of  vexation  by  reason  of  attendance  shall 
fait  on  persons  other  than  the  proposed  witness. 

One  example  is,  when,  in  consequence  of 
the  evidence  of  the  proposed  witness,  it  be- 
comes necessary  to  the  party  against  whom 
such  evidence  makes,  to  oppose  it  by  counter- 
evidence,  such  as  otherwise  would  not  have 
been  produced.  In  this  case,  to  any  vexation 
pressing  on  the  proposed  witness,  must  be 
added  tiie  vexation  attached  to  the  delivery  of 
such  counter-evidence:  which  vexation  (it  being 
supposed  to  be  of  that  sort  which  attaches  on 
attendance)  will,  if  uncompensated,  rest  on  the 
shoulders  of  the  counter-witness ;  if  compen- 
sated, (viz.  at  the  expense  of  the  counter- party), 
upon  those  of  the  counter-party  at  whose  ex- 
pense it  is  compensated. 

Another  possible  example  is  this; — over  and 
above  any  vexation  pressing  upon  the  proposed 
attendant  witness  himself  by  reason  of  his  at- 
tendance, some  vexation  (some  positive  loss,  for 
example,  or  loss  of  an  opportunity  of  gain)  may 
befall  some  third  person,  by  reason  of  some  con- 
nection which  his  interest  has  with  the  attend- 
ance of  the  proposed  witness  at  another  place. 
An  inconvenience  of  this  sort  will,  to  the  extent 
of  it,  form  as  substantial  an  objection  to  the 
delivery  of  the  evidence,  as  if  the  proposed 
witness  were  himself  the  individual  suffering 
under  it.  But,  in  this  case,  the  difficulty  of 
proof,  where  the  mischief  exists,  will  naturally 
be  more  considerable ;  as  likewise  the  danger  of 
deception  by  fallacious  evidence,  where  the  evil 
has  no  real  existence. 

In  a  mass  of  vexation  produced  by  reason  of 
attendance,  four  branches  will  in  almost  every  in- 
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Stance  be  distinguishable :  four  branches,  produ- 
cible respectively  by  the  four  following  causes : 

1.  Journey  ow^,  to  the  seat  of  judicature:  viz. 
from  the  spot  or  spots  at  which,  had  it  not  been 
for  the  obligation  of  the  attendance,  the  witness 
would,  during  the  length  of  time  consumed  by 
the  attendance,  have  been  stationed.  Of  this 
branch  of  the  vexation,  the  weight  is  of  course 
variable  ad  infinitum:  having  no  other  limits 
than  those  of  the  globe  of  the  earth  itself. 
Where  the  distance  is  considerable,  this  branch 
of  the  vexation  will  naturally  be  accompanied 
with  the  obligation  of  pecuniary  disbursement: 
of  which  elsewhere,  under  the  separate  head  of 
expense. 

2.  Attendance  in  court,  (/.  e.  in  the  presence 
of  the  judge  by  whom  the  evidence  is  received), 
during,  or  for  the  purpose  of,  the  delivery  o{ 
the  evidence.  If,  the  witness  being  sick  in  bed, 
the  judge,  for  the  purpose  of  receiving  his  testi- 
mony, visits  him  at  his  bed-side,  his  chamber 
becomes  thereby,  to  this  purpose,  a  court  of 
justice. 

3.  Demurrage.  Attendance  in  the  neigh- 
bourhood of  the  court,  for  a  length  of  time 
frequently  uncertain;  hours,  days,  or  even 
weeks :  that  he  may  be  in  readiness  to  pay  his 
attendance  in  court,  when  the  time  comes  for 
the  delivery  of  his  evidence. 

4.  Journey  home^  or  from  the  seat  of  judica- 
ture :  viz.  to  the  spot,  which,  had  it  not  been 
for  the  fulfilling  of  the  obligation  thus  imposed 
on  him,  he  would  at  that  time  have  occupied. 

II.  Vexation  by  reason  o{  disclosure,  may  fall 
to  the  charge  of  any  person  or  persons  to  whom 
it  may  happen  to  sustain  inconvenience  in  any 
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shape  from  the  disclosure  of  any.  matter  of  fact 
capable  of  being  disclosed  by  delivery  of  evi- 
dence ;  which  is  as  much  as  to  say,  any  sort  of 
fact  whatsoever. 

These  persons  may  be, — 1.  The  proposed 
witness  himself,  or  persons  specially  connected 
with  him,  whether  in  the  way  of  self-regarding 
interest  or  of  sympathy ;  2.  Other  individuals  at 
large;  3.  The  public  at  large:  including  the 
members  of  the  governing  body,  considered  in 
respect  of  such  their  public  capacity. 

For  the  different  shapes  in  which  vexation,  in 
the  case  of  an  individual  (the  proposed  witness, 
or  any  other),  may  assume,  look  to  the  shapes* 
in  which  injury  may  display  itself,  correspond- 
ing to  the  possessions  in  respect  to  which  injury 
may  befall  him ;  viz.  person,  property,  reputa- 
tion, condition  in  life.* 

Facts,  from  the  disclosure  of  which  it  may 
happen  to  the  public  at  large,  or  to  government, 
in  respect  of  the  public  interest,  to  receive  harm, 
may  be  comprised  under  the  general  denomina-^ 
tion  of  state  secrets. 

For  the  respects  in  which  it  may  happen  to  the. 
public  at  large  to  experience  vexation  from  this* 
source,  consult  the  catalogue  of  public  offences.f 

In  respect  of  that  branch  of  the  vexation  by 
reason  of  attendance  which  consists  of  attend- 
ance in  court y  the  witness  has  as  many  co-suffer-^ 
ers  as  there  are  persons  of  other  descriptions  on 
whom  the  same  duty  is  imposed :  the  aggregate 

•  "  Introduction  to  Morals  and  Legislation.*' — Dumont's 
"  Traites  de  Legislation." 
.  t  ''  Introduction,"  ut  supra.    Dumont,  ut  supra. 
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mass  increases,  consequently^  with  the  number 
of  these  persons. 

Among  these  persons  must  be  distinguished, 
1 .  The  professional  assistants  so  attending  for 
the  several  parties:  2.  The  judge  or  judges 
so  attending,  with  his  or  their  official  sub* 
ordinates. 

Section  II. —  Vexation  to  the  witness,  ortoper^ 
sons  at  large,  in  so  far  as  affected  by  his  testis- 
mony,  how  far  a  proper  ground  of  exclusion. 

Where  the  vexation^  in  all  shapes  taken  to- 
gether, that  would  result  from  the^  delivery  of 
the  evidence  in  question,  constitutes  a  greater 
evil  than  the  evil  that  would  result  for  want  of 
the  evidence,  the  evidence  in  question  ought  not 
to  be  delivered.  In  the  opposite  case,  it  ought  to 
be  delivered,  and,  if  not  about  to  be  delivered 
without  compulsion,  compelled. 

To  determine  the  preponderance,  as  between 
the  evil  (the  vexation)  by  delivery  of  the  evi- 
dence, and  the  evil  (injustice,  or  danger  of  in- 
justice) for  want  of  the  evidence,  belongs  of 
course  to  the  legislator :  in  so  far  as,  in  the 
situation  in  which  he  acts,  it  lies  within  his 
power  to  make  such  an  estimate  as  shall  prove 
a  just  one  in  all  individual  cases.  Optimus  legis- 
lator  qui  minimum  judici  relinquit. 

In  so  far  as  it  lies  not  within  the  power  of 
the  legislator  to  form  any  such  estimate,  he 
ought  to  invest  the  judge  with  the  power  of 
forming  an  estimate  for  that  purpose  in  each 
individual  case. 

So  little  can  be  done  in  this  way  with  pro- 
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priety  by  general  rules,  that  the  first  and  funda- 
mental rule  should  be  that  which  gives  the 
requisite  latitude  of  power  to  the  judge:  in 
relation  to  which,  the  limitations,  if  any,  which 
it  may  be  thought  proper  to  apply  to  that 
power,  (i.  e.  Mhere  the  legislator  thinks  fit  to 
take  the  determination  upon  himself),  will  come 
in  afterwards  as  exceptions. 

If  the  suit  itself  is  instituted  for  no  other  pur- 
pose than  that  of  procuring  the  disclosure,  (the 
disclosure  not  being  intended  to  be  made  use  of 
as  evidence  in  any  other  suit),  there  is  not,  in 
fact,  any  demand  for  the  disclosure  in  the  cha- 
racter of  evidence.  There  is  no  real  suit,  at 
least  no  justly -grounded  suit,  for  the  purpose  of 
which  the  disclosure  is  called  for,  to  any  such 
Intent  as  that  of  its  serving  in  the  way  of  evi- 
dence. The  suit  is  a  feigned  suit ;  an  attempt 
to  impose  unlawful  compulsion  upon  the  wit- 
ness, making  the  judge  the  instrument  of  it: 
making  him  lend  his  power  in  this  way  to  a 
purpose  to  which  it  was  not  intended,  either  by 
himself  or  by  the  legislator,  that  it  should  be 
made  subservient.  In  this  case,  the  vexation, 
whatever  it  be,  has  no  benefit  to  weigh  against 
it  in  the  scale;  no  such  benefit,  as  the  power 
of  the  law,  applied  in  the  way  of  judicial  pro- 
cedure, was  intended  to  produce. 

Let  the  compulsory  process  which  the  judge 
has  the  power  of  applying  to  a  proposed  witness 
for  the  extraction  of  his  testimony,  be  the  sort 
of  torture  applied  to  produce  the  pretence  of 
unanimity  in  an  English  petty  jury;  viz.  keep- 
ing him  in  a  state  of  imprisonment,  without 
meat  or  drink,  and  so  forth.  Let  the  fact,  the 
disclosure  of  which  is  thus  endeavoured  to  be 
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obtained  y  be  a  secret  in  trade :  understood  or  not 
understood  in  that  character  by  the  proposed 
witness;    possessed  by  some  other  person,    a 
manufacturer,  and  constituting  his  only  source, 
and  that  an  ample  source,  of  livelihood.     Were 
the  disclosure  compelled,   and  compelled  by 
this  means,  here  would  be  two  persons,  with  a 
distinct  injury   inflicted   upon  each:    on   the 
manufacturer,  wrongful  interception  of  pecu- 
niary gain,   equivalent  to  wrongful  imposition 
of  pecuniary  loss:    on  the  witness,    unlawful 
compulsion,  by  fear  of  corporally  afflictive  im- 
prisonment.   Just  as  if  the  plaintiff  had  got  the 
witness  into  a  room,  and  there  kept  him  locked 
up  without  food  and  so  forth,  till  he  discovered 
what  was  wanted. 

Such  would  be  the  consequence,  if,  in  lend- 
ing his  sanction  to  contracts,  (thereby  adopting 
them,  and  converting  them  into  so  many  parti- 
cular laws),  the  legislator  were  to  include 
wagers;  omitting  to  make  an  exception  in 
respect  of  wagers  having  for  their  object  the 
giving  effect  and  impunity  to  the  sort  of  injury 
just  above  described. 

Two  leading  cautions  present  themselves  as 
proper  to  be  submitted  to  the  legislator:  the 
first  tending  to  enlarge  the  sphere  of  exclusion 
on  this  ground,  the  other  to  contract  it. 

I.  Fancy  not,  that,  by  the  regard  due  to 
justice,  you  are  bound  to  lay  down  any  such 
unlimited  rule,  as  that,  on  every  occasion,  every 
man  has  a  right  to  the  testimony  of  every  other 
man,  without  regard  to  consequences.  Fiat 
Justitia,  mat  ccelumy  might  lead  you  to  this,  if,  as 
they  are  but  too  apt  to  be,  the  flourishes  of 
orators  were  to  be  taken  for  inviolable  rules. 
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Observe  one  consequence:  all  secrets  then 
are  at  an  end.  From  all  those  weaknesses,  the 
mischief  of  which  results  rather  from  divulgation 
than  from  commission,  malignity  or  idle  curio- 
sity tears  the  veil :  the  absolutely  immaculate, 
if  such  there  be  in  the  world,  excepted,  all 
reputation  is  at  an  end.  All  that  ill-humour, 
which,  had  it  not  been  dragged  forth  into  the 
light  and  air,  would,  like  embers  under  ashes, 
have  died  away  in  the  bosom  in  which  it  was 
kindled,  died  away  without  further  conse- 
quences,— all  this  magazine  of  malignant  com- 
bustibles, being  dragged  forth  into  the  light, 
blazes  out  and  kindles  into  quarrels. 

From  this  source  of  unfathomable  mischief, 
states  are  no  more  secure  than  individuals.  All 
cabinets,  all  war-offices,  are  laid  open:  the 
most  vulnerable  part  of  each  weaker  state  laid 
open  to  each  stronger  state  which,  whether  in  A 
state  of  actual  or  only  premeditated  hostility, 
lies  in  wait  to  take  advantage  of  it. 

Mischief  enough  without  doubt :  but  by  what 
means  producible?  Oh,  for  the  means,  nothing 
can  be  more  simple.  They  have  been  invented ; 
they  have  been  practised:  nor  yet  altogether 
without  success.  Lay  a  wager.  Would  you 
know  the  sex  of  this  or  that  person  ?  ♦   Would 

*  Vexation  in  respect  of  condition  in  life. 

The  history  of  the  illustrious  and  most  extraordinary  lady 
who  for  the  greater  part  of  her  life  appeared  in  a  male  char 
racter,  and  was  known  by  the  name  of  the  Chevalier  d'Eon, 
affords  a  real  example  to  this  purpose.  In  the  city  of  Lon- 
don,  different  sets  of  persons  laid  wagers  on  the  subject  of 
her  sex :  one  of  these  wagers  came  to  a  trial  in  the  Court  of 
King's  Bench ;    and  on  the  occasion  of  that  trial  the  lady 
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you  know  the  use  or  the  uses  that  he  or  she  has 
made  of  it  ?  ♦  Would  you  know  to  what  happy 
exertion  of  invention  your  too  successful  rival 
owes  his  present  opulence  ?  -f  Would  you,  for 
the  benefit  of  your  liberal  employer  on  the  other 
side  of  the  frontier  line,  know  in  what  part  of  it 
the  magazines  of  your  own  state  are  empty,  in 
what  other  quarter  such  as  are  full  may  be 
fired  to  most  advantage?;];  Here  are  your  means. 
You  and  an  associate  of  yours  lay  a  wager : 
one,  that  the  matter  in  question  lies  or  lay  in 
one  way ;  the  other,  that  it  lies  or  lay  in  the 
opposite  way.  To  determine  this  wager,  you  call 
in  as  witnesses  all  persons  whose  situation  and 
connection  have  placed  them  in  a  way  to  know. 
In  a  word,  you  take  in  reality  that  sort  of  course 
which  in  England  the  lord  high  chancellor 
forces  you  and  your  adversary  to  say  you  had 
taken  (though  it  is  no  such  thing)  on  pain  of 
seeing  justice  denied  to  that  one  of  you  to  whom 
it  is  due. 

herself  was  summoned  to  give  her  evidence.  In  this  scan- 
dalous  attempt,  the  vice  of  gaming  was  added  to  the  private 
offence  attempted,  and,  by  the  very  attempt,  committed  in 
some  sort,  by  this  indecent  and  barbarous  impertinence. 
Had  she  appeared,  the  injury  would  have  been  a  modifica- 
tion of  the  offence  termed  in  the  English  law  false  imprison- 
ment. Whether  she  appeared  or  no,  it  would,  in  a  compre- 
hensive system  of  penal  law,  embracing  the  whole  catalogue 
of  injurious  acts>  have  come  at  any  rate  under  the  denomina- 
tion of  a  simple  personal  injury. — See  Dumont's  Traitet  de 
Legislation. 

*  Vexation  in  respect  of  reputation. 

t  Vexation  in  respect  of  property. 

X  Vexation  to  government,  and  the  public  at  large :  vexa- 
tion having  the  effect  of  treason,  to  the  destruction  of  the 
state. 
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II.  The  opposite  caution  will  not  require 
many  more  words. 

On  the  score  of  vexation,  do  not  set  down  on 
tlie  side  of  mischief  (unless  on  the  side  of  ad- 
vantage you  set  down  a  sum  much  greater),  the 
certain  or  contingent  result  from  any  disclosure 
by  which  it  may  happen  to  the  witness,  or  any 
body  else,  to  be  subjected  (whether  in  the  way 
of  satisfaction  or  even  of  punishment)  to  any 
legal  obligation :  or  (what  is  the  same  thing  in 
other  words)  by  which  the  law  may  come  to 
receive  its  execution  :  by  which  the  predictions 
and  engagements  taken  by  the  substantive 
branch  of  the  law,  may  come  to  be  fulfilled. 

Be  the  amount  what  it  may,  all  such  vexa- 
tion is  overbalanced.  An  assumption  to  that 
effect  must  in  every  case  be  made.  If  the  vex- 
ation be  not  overbalanced,  the  fault  lies  in  the 
substantive  branch  of  the  law;  in  that  part  of 
the  law  by  which  the  obligation  is  imposed  :  it 
is  to  that  branch  of  the  law,  and  that  alone,  that 
the  remedy  should  be  applied.  The  prediction 
made  by  the  substantive  branch  of  the  law 
should  be  recalled,  not  disfulfilled;  the  engage- 
ment taken  by  it  dissolved,  not  violated. 

To  establish  as  a  sufficient  reason  for  the 
exclusion  of  the  evidence,  any  vexation  liable  to 
result  from  it  in  this  shape,  is  exactly  as  unrea- 
sonable as  in  an  account  current  it  would  be 
to  set  down  on  either  side  a  debt  already  paid 
and  overpaid. 

The  tendency  of  the  evidence,  is  it  to  cause 
some  other  debt  to  be  paid,  which  otherwise 
might  not  have  been  paid,  or  of  which  payment 
might  not  otherwise  be  obtained  so  cheaply  or 
so  speedily?  So  ranch  the  better.    Ta  it  to  cause 
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some  other  offence  to  be  punished^  which  other- 
wise might  never  have  been  punished,  or  not  sa 
cheaply  or  so  soon  ?  So  much  the  better.  In 
both  cases,  justice  is  done  in  two  causes,  at  the 
expense  of  one» 

Upon  the  whole,  then,  let  it  be  understood 
that,  whenever  the  vexation  that  might  be  pro- 
duced by  the  delivery  or  receipt  of  the  evidence 
in  question  is  stated  as  afforaing  an  adequate 
reason  for  the  exclusion  of  it,  (i.  e.  as  outweigh- 
ing the  mischief  that  would  result  from  the 
exclusion  of  it,  viz.  the  misdecision),  the  vexa- 
tion must  be  understood  to  be  pure,  and  not 
having  any  such  counterbalance  to  it  as  above- 
mentioned. 

Yet  it  is  in  the  case  where  it  is  thus  over- 
balanced, that  English  lawyers  make  it  a  matter 
of  pride  and  glory  to  carry  it  to  account.  On 
the  other  hand,  where  it  has  nothing  at  all  to 
balance  it,  how  often  shall  we  not  see  it  left  out 
of  the  account  altogether,  as  if  no  such  mischief 
were  produced. 

Take  for  a  feigned  case,  one  that  till  the  other  day 
was  in  part  a  true  one.  A  catholic  priest,  saying 
mass,  that  is,  discharging  the  indisputable  duties 
of  his  office,  in  England,  is  liable  to  be  hanged. 
Delivering  his  testimony  on  a  dispute  about  an 
affair  of  a  few  shillings,  in  which  he  has  no 
concern,  questions  are  put  to  him,  the  answers 
to  which,  if  true,  will,  with  a  force  sufficient  for 
conviction,  prove  him  to  have  committed  the  act 
thus  converted  into  a  crime.  The  vexation  that 
would  thus  befall  him,  does  it  constitute  a  suffi- 
cient reason  for  stopping  the  mouth  either  of 
the  witness  or  his  examiner?  By  no  means. 
The  law  which  attaches  this  penalty  to  the  per- 
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formance  of  that  religious  duty,  so  long  as  it 
continues  on  the  statute-book,  must,  to  this  as 
well  as  every  other  purpose,  be  taken  for  a  good 
law  ;  and  fit  and  proper  to  be  executed,  as  well 
upon  the  ground  of  this  as  of  any  other  evidence. 
The  law  shall  be  as  bad  a  one  as  it  pleases  the 
reader  to  suppose  it.  But  in  whose  mouth  does 
it  lie  to  call  it  so,  and  to  seek  to  defeat  it  in  this 
way  ?  In  the  mouth  of  the  legislator  ?  But  in 
his  hands  is  the  power  of  doing  away  the  mis- 
chief of  the  law,  not  only  in  this  chance  and  soli- 
tary instance,  but  in  all  instances,  and  for  ever. 
How  inconsistent  and  absurd,  to  do  away  the 
mischief  in  retail,  and,  in  the  very  self-same 
shape,  leave  it  to  remain  in  gross!  In  the  mouth 
of  the  legislator  ?  He  contradicts  himself.  In 
the  mouth  of  the  judge?  He  contradicts  the 
legislator,  usurps  his  power,  puts  himself  into 
his  place. 

Suppose  that, — instead  of  applying  the 
remedy  to  the  really  peccant  part,  the  sub- 
stantive branch  of  the  law, — the  legislator  were 
to  be  inconsistent  enough  to  determine  upon 
applying  it,  and  in  the  way  here  in  question,  to 
the  adjective  branch :  applying  it  in  the  shape 
of  an  evidence-excluding  rule.  What  shall  be 
the  extent  of  the  rule  ?  Particular,  or  general  ? 
Shall  it  be  particular,  and  stand  thus, — ^A  catho- 
lic priest,  if  called  in  as  a  witness  in  a  cause  in 
which  he  is  not  a  party,  shall  not  be  compelled 
to  make  answer  to  any  questions,  the  answers 
to'which,  if  true,  would  prove  him  to  be  such? 
By  the  supposition,  this  persecution  ought  to  be 
abolished ;  what  does  the  rule  towards  the 
abolition  of  it  1 

Shall  the  exclusion,  though  made  to  no  other 
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end  than  that  of  serving  as  a  remedy  against  the 
particular  sort  of  tyranny  here  in  question,  be 
general  ?  and  acconliugly,  instead  of  a  catholic 
priest,  shall  it  say  a  person ;  and  instead  of  the 
words  to  be  such,  say,  to  have  been  guilty  of  any 
offence?  What  a  price  would  here  be  paid 
for  the  benefit  of  this  remedy !  The  whole  fabric 
of  the  law  weakened,  with  all  the  securities  that 
rest  upon  it ;  and  the  protection  to  the  innocent 
religionist  no  better  on  this  plan  than  on  the 
foregoing  one. 

Instead  of  being  the  work  of  the  legislature, 
suppose  the  extension  to  be  the  work  of  the 
juaicial  authority  :  on  the  occasion  of  some  indi- 
vidual suit,  the  judge  finding  or  making  a  pre- 
tence for  stopping  the  disclosures,  by  an  indi- 
vidual decision  made  on  the  occasion  of  that 
individual  suit ;  and  on  the  next  occasion  of  the 
like  kind  another  judge  making  either  out  of 
the  decision  itself,  or  out  of  something  of  a 
general  nature  supposed  to  have  been  said  on 
that  individual  occasion,  a  general  rule.  Of  the 
additional  mischief,  intimation  has  just  been 
given.  Insubordination,  contempt,  usurpation ; 
the  confidence  of  the  subject  in  the  legislator 
shaken ;  disobedience  preached  by  example, 
by  the  example  of  those  whose  employment, 
profession,  and  peculiar  duty  it  is,  to  exact  obe- 
dience from  everybody  else.  * 

•  Quoere,  on  this  and  every  such  occasion — How  much 
more  mischievous  has  the  offence  been,  in  the  case  where,  after 
the  commission  of  it,  the  proof  of  it  is  brought  out  in  that 
indirect  and  casual  way,  than  if  brought  out  in  any  of  the 
more  common  modes?  What  alteration  is  made  in  the 
past  mischief  of  an  offence,  by  the  subsequent  incident 
{whatever  it  be)  by  which  the  commission  of  that  same  offence 
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To  the  vexation  attached,  as  above,  to  the 
delivery  of  the  testimony,  when  the  will,  the 
intention,  to  deliver  it,  has  been  formed,  must 
be  added  for  consideration  the  vexation  that 
may  come  to  be  attached  to  the  coercive  ar- 
rangements which  it  may  be  necessary  to  take 
for  the  purpose  of  earning  the  will,  the  inten- 
tion, to  be  formed.  To  this  head  belong,  in  the 
case  of  personal  evidence,  search  for  the  person 
of  the  proposed  witness :  entry,  with  or  with- 
out force,  into  the  house,  land,  ship,  or  other 
receptacle,  for  that  purpose:  arrestation,  de- 
tinue, conveyance,  commitment,  alimentation. 
In  the  case  of  real  and  written  evidence,  entry, 
as  before;  search,  as  before;  examination, 
seizure ;  detinue,  conveyance,  and  in  some 
cases,  where  the  source  of  evidence  is  a  living 
animal,  alimentation,  as  before.  In  the  case  of 
written  evidence,  examination  of  books  and 
papers,  making  of  transcripts,  extracts,  trans- 
lations, abstracts. 

In  regard  to  vexation  of  this  casual  and 
multifarious  description,  two  propositions  pre- 
sent themselves  as  expressive  of  the  line  of 
propriety  on  this  ground. 

1.  In  forming  a  comparative  estimate,  as 
between  the  mischief  of  admission  and  the 
mischief  of  exclusion,  for  the  purpose  of  deter- 
mining whether  the  evidence  shall  be  received 
or  excluded, — so  much  of  the  vexation  (in  what- 
soever shape  or  shapes  it  presents  itself)  ought 
to  be  taken  into  account,  as  will  take  place 

is  brought  to  light  ?  If  none  at  all,  then  why  is  it,  to  what 
good  end  is  it,  that  an  offence  shall,  if  brought  to  light  bj 
one  incident,  be  punished  with  death, — if  by  another  inci- 
dent, go  unpunished  altogether? 

VOL.  IV.  #f  M 
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notwithstanding  any  inclination  on  the  part  of 
the  witness  (including,  in  case  of  real  or  written 
evidence^  the  person  on  whom  the  production  of 
the  source  of  evidence  depends)  to  yield  the 
evidence. 

2.  But  in  this  account  no  vexation  ought  to 
be  included,  the  necessity  for  which  is  pro- 
duced by  the  repugnance  of  the  proposed 
witness.  He  himself  being  the  author  of  it, 
be  it  ever  so  heavy,  the  weight  of  it  can  afibrd 
no  just  reason  for  depriving  the  party  of  the 
benefit  of  the  evidence,  of  the  legal  service 
which  is  his  due. 

As  to  the  provision  which  it  may  be  neces- 
sary and  proper  to  make  for  the  forthcomingness 
of  the  evidence,  considered  under  its  several 
modifications,  as  above,  and  in  the  several 
cases  of  difficulty  that  may  arise ;  it  belongs 
rather  to  the  subject  of  procedure  at  large,  than 
to  the  subject  of  evidence.  The  field  would  be 
much  too  wide  a  one  to  be  inclosed  within  the 
limits  of  the  subject  now  in  hand. 

On  this  part  of  the  ground,  the  utmost  that 
can  be  done  is  to  give  principles.  Propositions 
fit  to  appear  in  terminis,  though  it  were  not  in 
the  character  of  laws,  but  of  mere  instructions, 
could  not  be  given  without  giving  also  m  ier- 
minis  the  laws  (substantive  as  well  as  adjective) 
in  modification  of  which  they  would  have  to 
operate. 
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Section  III. —  Vexation  to  the  judge y  or  to  any 
of  bis  subordinates y  how  far  a  proper  ground  of 
exclusion. 

The  sort  of  vexation  here  in  question  is  that 
and  that  alone,  against  which  exclusion  of  this 
or  that  mass  of  evidence  is  capable  of  operating 
as  a  remedy.  The  vexation  will  therefore  be 
of  that  sort,  and  that  sort  only,  which  is  pro- 
ducible by  excess  in  respect  of  the  quantity  of 
evidence  which  it  has  been  hiade  incumbent  on 
him  to  receive,  and  turn  in  his  thoughts,  to 
serve  as  a  ground  for  the  decision  he  is  called 
upon  to  pronounce :  in  a  word,  vexation  having 
excess-of  evidence  for  its  cause. 

Flowing  from  this  source,  vexation  to  the 
judge  has  a  claim  to  regard  on  a  double  ac- 
count:— 1.  in  respect  of  the  feelings  of  the 
individual;  and  2.  in  respect  of  the  conse- 
quence of  it  to  the  cause. 

On  his  own  account,  and  looking  no  further, 
the  feelings  of  the  judge  have  exactly  the  same 
claim,  neither  stronger  nor  weaker,  to  be  con- 
sidered, as  those  of  any  other  individual  in  the 
state. 

Considering  the  matter  in  this  single  and 
abstract  point  of  view,  it  may  seem  difficult  to 
comprehend  how  it  should  happen  that,  if.  the 
evidence  in  question  be  material,  a  lot  of 
vexation  thus  narrow  in  extent  should  ever 
swell  to  such  a  pitch  as  to  form  a  ground  suffi- 
cient in  point  of  reason  and  utility  for  the 
exclusion  of  it. 

Difficult,  yes;  but  not  impossible:  especi- 
ally under  English  law ;  especially  considering 
among  how  large  a  number  of  persons  it  may 


532  EXCLUSION.  [Book  IX. 

happen  to  the  judicial  power  to  be  shared ; 
say  a  dozen  occasional  judges  (jurymen),  and 
one  permanent  one,  with  from  two  or  three  to 
half-a-dozen  or  more  subordinate  judicial  offi- 
cers. They  have  all  been  shut  up  together  for 
twenty.four  hours,  a  case  that  has  sometimes 
happened :  value  at  stake,  perhaps  a  hundred 
thousand  pounds,  perhaps  not  a  hundredth  part 
as  many  pence. 

But  (besides  that,  in  this  sense  of  the  word 
material,  there  are  degrees  of  materiality)  what 
may  happen  is,  that  the  information  proffer^ 
in  the  character  of  evidence  may  be  irrelevant 
altogether ;  of  which  case  afterwards.  In  this 
case  there  can  be  no  difficulty. 

The  service  of  the  judge  is  in  some  in- 
stances voluntary,  in  others^  compulsory.  If 
voluntary,  he  derives  from  the  office,  in  some 
shape  or  other,  what  in  his  own  judgment 
(which  is  the  only  competent  one)  is  a  suffi- 
cient recompense.  But  even  in  this  case, 
vexation,  labour,  attendance,  should  not  be 
imposed  upon  him  to  no  use :  much  less  where 
the  service  is  x^ompulsory,  as  in  the  case  of 
juries,  and  several  other  cases.* 

*  The  judee  being  considered  as  the  sort  of  person  on 
virhose  shoulders  the  labour  and  other  vexation  attendant  on 
the  delivery  of  evidence  rests,  the  situation  he  may  be  in 
admits  of  an  ulterior  distinction  of  great  practical  import- 
ance. 

Distinct  from  the  vexation,  the  unbalanced  mental  suffer- 
ing, which  in  each  individual  instance  may  or  may  not  be 
the  consequence  of  the  labour  thus  bestowed,  there  is  one 
accompaniment  which  is  altogether  inseparable  from  it,  viz. 
the  consumption  of  time  :  the  quantity  of  time  occupied  in 
the  bestowing  of  such  labour. 

There  are  classes  of  judges,  to  the  aggregate  quantity  of 
whose  time,  applicable  to  this  purpose,  were  is  no  natural 


What  applies,  as  above,  to  the  principal, 
applies,  and  for  the  same  reason,  to  all  subor- 
dinates. 

and  absolule  limit.  In  this  case  are  ali  judges  but  those 
wlio  judge  en  dernier  resort.  In  tbJs  way,  as  io  oU  others, 
wliatever  quantity  of  natural  business  there  may  be  to  be 
done,  judges  in  sufficient  number  may  naturally  be  found 
for  doing  it.  If,  at  the  same  time  that  there  are  not  fit  per- 
sons enough  ready  to  take  lipon  themselves  the  duty  with- 
out pecuniary  retribution,  pecuniary  retribution  cannot  be 
found  in  sufficient  quantity  to  afford  to  the  number  needed 
■n  adequate  inducement;  in  such  case  there  exists  a  limit 
to  the  quantity  of  time  applicable  to  the  purpose  in  ques- 
tion, on  the  part  of  these  subordinate  classes  of  judges. 

There  is  one  class  of  judges,  to  the  aggregate  quantity  of 
trhosc  time  there  is  a  certain  limit.  In  this  case  are,  in 
every  country,  the  judge,  or  bench  of  judges,  Io  whom  it 
belongs  to  judge  en  dernier  resort.  Of  the  I'our-and-twenty 
hours  in  each  day,  there  is  a  certain  proportion  which 
(bating  accidents)  it  may  be,  physically  speaking,  in  the 
power  of  the  judge  to  bentow  upon  this  or  any  other  species 
of  labour*,  beyond  this,  the  application  of  any  additional 
quantity  of  time  is  not  merely  inconvenient,  but  physically 
impossible. 

Id  either  of  two  ways,  the  quantity  of  time  applicable  on 
the  part  of  this  court  of  dernier  resort,  is,  physically  speak- 
ing, susceptible  of  extension.  One  is,  if  two  or  more  such 
supreme  courts  be  instituted,  each  competent  to  all  cases: 
the  other  is,  if  two  or  more  such  supreme  courts  be  ioali- 
tuted,  one  competent  to  judge  en  dernier  retort  in  one  sort  of 
case,  another  in  another  sort  of  case,  as  in  the  courts  sub- 
ordinate to  them.  But  the  firiit  sort  of  arrangement  leads 
directly  to  contradiction,  to  dissension,  to  civil  war,  to  the 
dissolution  of  the  government :  the  other  keeps  perpetually 
alive,  at  least,  an  imminent  danger  of  those  same  calamities. 
Geographical  lines  of  jurisdiction  are  drawn  with  ease  and 
precision  enough:  metaphysical,  logical,  not  without  the 
greatest  difficulty.  As  between  subordinate  and  subordi- 
nate, where  there  is  one  superior  to  decide,  the  difficulty  is 
not  rdt.  But  as  between  two  co-equal  courts,  as  above 
supposed,  if  a  difference  of  opinion  or  will  obtains,  and 
neither  will  yield,  this  case  resolves  itself  into  the  foregoing 
one  :  into  the  case  just  described,  with  its  ruinous  results. 
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But  in  this  way,  when  the  quantity  of  the 
vexation  swells  to  a  certain  pitch,  the  connec- 
tion is  most  intimate  between  the  personal 
interest  of  the  judge,  and  the  interest  of  the 
public  at  large,  through  the  medium  of  the 
parties,  or  rather  of  such  one  of  them  as  hap- 
pens to  have  right  on  his  side. 

From  an  overload  of  ^evidence,  comes  per- 
plexity :  from  perplexity,  misdecision :  if  the 
perplexity  be  at  its  maximum,  an  even  chance 
of  it.  Probably  in  every  system,  certainly 
under  the  English,  the  instances  have  been  but 
too  numerous,  in  which  (not  to  say  misdecision) 
decision  which  to  many  impartial  minds  has 
presented  itself  as  erroneous,  has  been  traced 
up  to  this  source.* 

In  the  constitutions  of  most  states,  there  is,  to  this  purpose, 
no  difficulty.     In  whatever  hands  the  supreme  authority 
resides,  the  judicial  authority  en  dernier  resort  is  lodg^ed,  in 
effect :  along^  with  (to  take  the  current  division)  the  supreme 
executive,  and  the  supreme  legislative.     In  the  constitutions 
of  most  states,  this  supreme  authority  rests  in  the  hands  of  a 
single  person,  a  monarch :   and  whatsoever  may  in  other 
respects  be  the  disadvantage  attendant  on  that  species  of 
constitution,  as  to  the  point  here  in  question  there  is  at  any 
rate  no  difficulty,  no  danger.     For  this,  as  for  all  other  pur- 
poses, he  has  time  sufficient  at  his  command.     The  quantity 
of  his  own  personal  time  is  limited,  like  that  of  every  other 
man :  butihe  quantity  of  other  persons'  time,  capable,  upon 
occasion,  of  being  applied  by  him  to  the  termination  of  these 
or  any  other  disputes,  is  without  stint. 

Under  a  mixed  constitution,  the  difficulty  may  be  altoge- 
ther a  distressing  one.  Delay  increasing  ad  infinitum :  in- 
justice triumphing,  impunity  certain :  Taw  trodden  under 
foot :  power  intended  to  be  subordinate,  converted  into  de- 
spotic and  supreme.  But  the  solution  belongs  not  to  this 
place ;  it  belongs  to  the  head  of  constitutional  law ;  and,  till 
the  constitution  of  the  government  be  given,  every  attempt 
would  be  premature. 
*  Douglas  Cause. 


CiiAP.  IK]  VEXATION.  '  "^  635 

When  the  hearing  of  a  cause  has  been  drawn 
out  to  a  length  regarded  as  excessive^  the 
principal  matter  and  cause  of  the  excess  has 
generally  consisted  of  the  evidence.* 

In  causes  of  certain  descriptions^  to  such  a 
pitch  has  the  mischief  swelled,  as  to  be  re- 
garded as  a  subject  of  general  horror  to  persons 
whose  situation  in  the  state  has  threatened 
them  with  this  species  of  forced  service.f 

Much,  in  this  case,  will  depend  upon  the 
modification  given  in  respect  of  time  to  this 
species  of  service :  whether  de  die  in  diem  (with 
or  without  intervals  of  repose),  or  the  whole  to 
be  executed  within  the  compass  of  one  sitting, 
and  thence,  occasionally,'  towards  the  close  of 
it,  in  a  state  of  imprisonment  and  slow  torture. 

The  personal  suffering  of  the  judge  is  not 
much  in  danger  of  passing  unheeded,  nor  even 
unremedied,  by  the  judge:  at  least  by  such 
person  or  persons  on  whom,  in  that  command- 
ing station,  the  duration  of  each  attendance 
depends.  Nor  yet  has  it  the  less  claim  to  the 
legislator's  care :  since  to  whatever  relief  it 
happens  to  be  assumed  or  granted  in  these 
cases  by  the  subordinate,  without  the  observa- 
tion of  the  superior,  it  may  happen  to  be  either 
insufficient  or  excessive. 

But  under  the  system  of  payment  by  fees, 
(that  is,  under  the  regular  part  of  the  existing 
system  of  procedure  in  most  countries),  vexa- 
ticMi  to  the  judge  is  apt  to  have  an  ulterior  and 
much  more  important  claim  to  notice.  Under 
this  system,  vexation  to  judges  and  their  sub- 

•  Hastings  Cause. 

t  1.  Election  Committees.     2.  Wellesley's  Case.. 
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ordinates  is  expense  to  suitors:  changing  its 
shape,  it  transfers  its  seat  at  the  same  time  to 
other  shoulders.  The  quantity  given,  on  what 
individual  it  falls,  is  to  the  public  (that  is,  to  the 
aggregate  composed  of  all  individuals)  a  matter 
of  indifference.  The  misfortune  is,  that,  when, 
the  seat  and  shape  of  vexation  is  thus  changed^ 
the  quantity  of  it  tends  to  increase  with  a  velo- 
city plainly  infinite.  In  this  tendency,  the  final 
cause  of  the  technical  system  has  already  been 
brought  to  view.  On  these  terms,  vexation, 
instead  of  being  shrunk  from,  is  courted :  the 
crown  of  martyrdom  graces  the  peruke  of  the 
judge. 

Men  of  the  class  of  professional  lawyers 
(assistants  to  the  parties)  being,  under  all  their 
varieties  and  sub-varieties,  men;  vexation 
weighs  as  heavy  on  their  shoulders  as  on  any 
other. 

But  vexation  to  the  lawyer  is  expense  to  the 
suitor.  Under  the  fee  system,  this  transforma- 
tion  is  undergone  by  that  portion  of  the  vexation 
which  in  the  first  instance  alights  on  the 
shoulders  of  the  judge :  under  every  system, 
by  that  portion  which  alights  upon  the  shoul- 
ders of  the  professional  lawyer,  the  frequently 
indispensable  and  naturally  treacherous  assist- 
ant of  the  parties.  But,  under  the  fee  system, 
the  two  avalanches,  being  connected  from  the 
first,  roll  on  and  accumulate  together :  pursuing 
the  same  object,  co-operating,  without  any  need 
of  concert,  from  the  beginning  of  the  game  to 
the  end,  the  lawyers  of  both  classes  keep  play- 
ing into  each  other's  hands.  At  the  card-table, 
signs  and  tokens  are  necessary  between  the 
ostensible  partners  and  the  latent  ones  behind 
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their  backs :  no  such  dangerous  intercourse  is 
necessary  amongst  the  partners  in  the  lottery  of 
procedure. 

Under  any  system  of  payment,  pecuniary  or 
non-pecuniary,  by  which  the  interest  of  the 
functionary  were  not  placed  in  a  state  of 
opposition  to  his  duty,  the  zeal  by  which  the 
martyr  to  professional  duty  will  never  cease  to 
be  instigated  to  heap  thorns  upon  thorns  on  his 
self-devoted  head,  will  find  a  constant  mode- 
rator in  the  probity,  the  honour,  and  the  indo- 
lence of  the  judge :  under  the  fee  system  it  finds 
ostensible  checks,  of  which  the  efficiency  is 
destroyed,  by  spurs,  not  the  less  sensible  for 
being  invisible. 

Such  being  the  mischiefs  of  which  vexation 
from  the  delivery  of  evidence  is  composed,  or 
of  which  it  is  liable  to  be  productive ;  such  the 
mischiefs  to  which  exclusion  of  the  evidence 
presents  itself  as  a  remedy ;  does  not  the  nature 
of  things  ever  admit  any  cheaper  remedy  ?    This 
will  be  the  subject  of  enquiry  in  a  separate 
chapter;*  in  which,  in  this  point  of  view,  the 
three  kindred  diseases,  vexation,  expense,  and 
delay,  all  considered  as  attached  to  evidence, 
are  considered  together.     In  the  case  of  these 
political,   as  in  the  case  of  physiological  dis- 
eases, to  find  the  best  remedy  we  must  under- 
stand the  causes. 

Section  IV.  —  Arrangements  of  English  law 

connected  with  this  subject. 

Towards  this  subject  what  is  the  aspect  of 
English  law  ?    The  answer  may  be  contained 

*  Infrii,  Chap.  7.  Remedies  succedaneous  to  ejclusion. 
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in  a  line  or  two,  or  require  a  volume.  What 
on  this  ground  has  been  done  by  English  law  ? 
By  design,  nothing :  but  by  accident,  and  with- 
out thought,  much  more  than  can  here  be 
brought  to  view. 

By  design,  by  design  towards  such  an  end, 
how  should,  anything  have  been  done  ?  On  this 
subject,  had  anything  been  done,  it  would  have 
belonged  to  the  system  of  procedure:  and, 
except  here  and  there  in  patches,  the  system  of 

Srocedure  has  never  been  the  work  of  the  legi^- 
itor.  What  has  been  done,  has  been  the  work 
of  the  judicial  authority.  But  to  avert  vexa- 
tion is  one  of  the  ends  of  justice ;  and  the  ends 
of  judicature,  instead  of  coinciding,  have  been  at 
variance  with  those  ends.  Vexaticm  is  insepa- 
rably connected  with  expense :  and  the  ends  of 
judicature  have  been  not  to  save,  but  (for  the 
sake,  and  in  proportion  to  the  amount,  of  the 
profit  obtsdnable  from  it)  to  embrace  every 
occasion  for  the  augmentation  of,  expense. 

Under  the  head,  for  example,  of  vexation  to 
individuals  (whether  strangers  or  parties)  in  the 
character  of  witnesses ;  ordinary  vexation,  in 
respect  of  journies  to  and  from,  attendance  and 
demurrage :  What  on  this  head  has  been  done  ? 
By  design,  as  already  observed,  nothing :  by 
accident,  more  or  less :  here  one  thing,  there 
another. 

What  in  this  way  has  been  done  at  all,  has 
been  done  by  the  limits,  the  topographical 
limits,  that  have  taken  place  in  regard  to  fields  of 
judicature.  But,  in  the  tracing  out  these  limits, 
nothing  of  design  has  had  any  share :  boun- 
daries have  formed  themselves  here,  as  bounda- 
ries formed  themselves  after  the  deluge:    as 


shores  grew  up  against  seas.  May  it  happen 
to  a  man  to  have  so  many  miles  to  travel  for 
the  delivery  of  his  evidence,  or  only  so  many 
miles  ?  It  depends  upon  the  local  jurisdiction  of 
the  court:  and  thence  upon  the  court  in  which 
the  cause  originated,  or  in  which  it  is  to  be  tried. 
Did  it  originate  in  Westminster  Hall,  three  hun- 
dred and  upwards  may  be  the  number  of  miles. 
In  a  court  of  quarter  sessions,  for  the  county  of 
Rutland  for  example,  not  so  many  as  twenty 
miles. 

Three  hundred  and  upwards,  or  only  twenty,  if 
the  delivery  of  the  evidence  be  altogether  free  as 
well  as  voluntary,  there  is  no  vexation  in  the 
case :  if  obligatory,  then  it  is  that  vexation 
mixes  with  it.  Delivery  of  testimony,  is  it  obli- 
gatory ?  Yes  and  no  :  yes  in  a  hundred  cases  ; 
no  in  a  hundred  others.  To  give  a  picture  of 
the  law  on  this  one  head,  that  is,  of  the  clouds 
of  uncertainty  in  which  it  is  involved,  would 
require  a  volume.  1.  In  causes  non-criminal, 
obligatory  at  one  stage,  unobligatory  at  another  : 
obligatory,  if  the  persons  capable  of  yielding 
testimony  are  known  ;  unobligatory  for  want  of 
their  being  known.  2.  In  criminal  causes  ; — in 
felonies,  obligatory :  obligatory  as  well  at  the 
first  stage  as  afterwards,  3.  In  misdemeanours, 
if  prosecuted  by  indictment, — obligatory,  if 
known,  and  living  within  the  jurisdiction  of  the 
court,  (unless,  to  avoid  the  vexation,  their  device 
be  to  travel  a  few  miles,  or  as  many  steps,  to 
escape  from  it) ;  unobligatory,  for  want  of  their 
being  known,  unless  some  justice  of  the  peace, 
under  the  spur  of  that  zeal  which  has  become  a 
monopoly  in  the  hands  of  unlearned  judges, 
acting  by  custom,  without  (which  is  as  much  as 
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to  say  against)  law,  has,  by  the  terrors  of  unde- 
fined and  uncognizable  authority,  contrived  to 
wring  the  secret  from  the  reluctant  breast. 
4.  In  the  same  misd^eanours,  if  prosecuted  by 
information — ^ —  but  here,  however  .  abruptly, 
the  theme  must  end.  5.  Then  again  comes  the 
Tweed .  Think  you  that  a  j  udge,  standing  on  one 
side  of  that  river,  speaking  to  a  witness  on  the 
other,  could  command  his  evidence  ?  No  more 
than  if  it  were  the  Styx.  6.  Is  it  again  for 
plaintiff,  or  for  defendant,  that  a  man's  testi- 
mony is  needed  ?  Here  comes  another  ocean 
of  distinctions  and  deficiencies.  Fancy  not, 
that,  because  a  man's  evidence  is  necessary 
to  save  your  life  from  unjust  punishment,  you 
can  have  (unless  it  be  here  and  there  by  acci- 
dent) any  better  security  for  it  than  that  huma- 
nity, which,  if  it  be  to  be  found  in  individual 
bosoms^  is  not  to  be  found  in  the  bosom  of  the 
law.* 

The  best  method  of  supplying  all  these  defi^ 
ciencies,  belongs  to  the  science  of  judicial  pro- 
cedure at  large.  In  the  existing  system,  how 
was  it  possible  they  should  have  been  supplied  ? 
To  have  supplied  them,  the  objects  of  its  regard 
must  have  been  the  ends  of  justice. 

On  the  score  of  the  vexation  of  which  the 
disclosure  would  be  productive  to  the  individual 
whose  condition  in  life  was  the  subject  of 
inquiry;  the  party  calling  for  the  disclosure 
having  no  other  interest  in  it  than  what  he  had 
taken  upon  himself  to  give  to  himself  by  laying 
a  wager,  and  when  consequently  there  is  no 
gain  to  justice,  to  outweigh  the  vexation  thus 

^  See  Ha\i'kinf,  iv.  448. 
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produced;  the  court  of  King's  Bench,  with 
indisputable  propriety,  forbad  the  extraction  of 
the  evidence. 

On  the  score  of  vexation  to  the  public  at  large, 
by  the  disclosure  of  facts  comprizable  under  the 
denomination  of  secrets  of  state,  no  decision 
appears  to  have  been  ever  pronounced.  Why  ? 
Because  no  known  case  ever  presented  itself, 
in  which  a  decision  to  that  effect  was  called  for 
on  that  ground.  In  this  instance,  as  in  every 
other,  it  depends  upon  chance  to  open  the 
mouth  of  jurisprudence.* 


*  As  to  the  courts  of  judicature,  should  it  happen  to  any 
one  of  them  ever  to  be  called  upon  to  speak  upon  that 
ground,  it  would  pretend,  as  usual,  to  declare  the  law ;  it 
would  in  fact  have  law  to  make.  On  this  occasion,  as  on 
every  other,  with  a  les^f  taken  out  of  lord  Mansfield's  book, 
it  need  never  be  at  a  loss. 

Whatever  it  would  be  contrary  to  "  sound  policy*'  to  do, 
ought  not  to  be  done.  Such  was  the  law  which,  on  one 
occasion,  the  learned  lord,  with  the  mute  concurrence  of  his 
three  colleagues,  took  upon  him  to  make.  But  can  there  be 
anything  so  contrary  to  sound  policy,  as  that,  by  such  au- 
thority, laws  of  such  latitude,  laws  involving  an  uncontrolled 
dispensing  power  exercisable  over  all  other  laws,  should  be 
suffered  to  be  made  ?  In  one  scale  weigh  the  benefit,  in  the 
other  weigh  the  price.  More  law,  law  covering  a  greater 
extent  in  the  field  of  legislation,  is  thus  made  by  a  single 
judge,  in  a  quarter  of  a  minute,  and  at  the  expense  of  a 
couple  of  words,  than  the  legislature  would  make  in  a  cen- 
tury, by  statutes  upon  statutes,  after  committees  upon  com- 
mittees. 

[Mr  Bentham  seems  to  have  overlooked  one  remarkable 
case,  in  which  a  witness  was  forbidden  to  disclose  some- 
thing which  the  judge  thought  proper  to  consider,  or  to 
pretend  to  consider,  as  a  state  secret.  I  allude  to  the  case  of 
Plunkett  V.  Cobbett,  in  which  lord  Ellenborough  refused 
to  suffer  a  witness,  who  was  a  member  of  parliament,  to  be 
examined  concerning  words  spoken  in  parliament:  and 
this  by  reason  of  his  duty,  and  in  particular  of  his  oath,  by 
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In  both  houses  of  parliament,  exclusions  are, 
in  every  day's  practice,  put,  on  this  ground,  upon 
communications  that  otherwise  would  be  made. 

Where  the  vexation  in  question  is  outweighed, 
outweighed  by  the  profit  to  justice  attendant  ou 
the  execution  given  to  some  article  or  other  of 
the  substantive  branch  of  the  law ;  in  this  case, 
the  exclusion  put  upon  evidence,  the  allowance 
given  to  the  plea  of  vexation  in  the  character  of 
aground  or  justificative  cause  of  such  exclusion, 
will  be  found  under  the  head  of  cases  where 
exclusion  on  the  score  of  vexation  is  improper, 
and  the  allowance  ranked  among  the  errors  by 

which  English  jurisprudence  is  defiled. 

« 

which  he  was  bound  not  to  reveal  the  counsels  of  the  nation. 
Phillipps  on  Evidence,  i.  274. 

To  support  this  inference,  the  two  following  falsehoods 
roust  have- been  taken  for  true:  1.  That  words  spoken  in 
parliament  were  state  secrets ;  2.  That  in  no  case  ought  state 
secrets  to  be  revealed.    Editor.] 
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CHAPTER  IIL 


EXCLUSION    ON    THE  GROUND    OF    EXPENSE,    IN 

WHAT    CASES    PROPER. 

Of  the  category  of  expense,  though  the  mischief 
of  it  be  but  a  modification  of  that  of  vexation,  a 
separate  consideration  requires  to  be  made. 

There  are  but  two  cases  in  which  expense, 
expense  attendant  on  the  delivery  of  evidence, 
is  capable  of  forming  a  rational  and  legitimate 
ground  for  the  exclusion  of  that  same  evidence. 

One  is  the  case  in  which,  not  being  defrayed 
by  the  party  by  whom  it  is  called  for,  it  must,  if 
delivered  at  all,  (which  is  as  much  as  to  say  not 
excluded),  fall  without  compensation  upon  some 
third  person.  The  other  is,  where,  though  it 
were  to  fall  upon  that  one  of  the  parties  who  is 
in  the  wrong,  the  quantity  of  vexation  attendant 
on  it  in  his  instance  would  be  too  great  to  be 
defensible  on  the  score  of  punishment. 

In  each  of  these  cases,  supposing  them  really 
exemplified,  the  propriety  of  the  exclusion  pre- 
sents itself  as  unquestionable. 

The  load  of  rubbish  has  been  improperly 
deposited  as  before.  Penalty  five  shillings.  For 
the  mere  purpose  of  levying  this  penalty,  would 


^  . 
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you  put  an  innocent  bystander  to  an  expense 
of  two  voyages  between  London  and  the  East 
Indies?  Would  you  even  subject  the  delinquent 
himself  to  any  sUch  expense  ? 

All  reason  therefore  for  exclusion  on  the 
ground  of  expense  is  taken  away,  all  reason 
and  all  pretence,  when  any  person,  who  con- 
ceives himself  to  have  need  of  the  evidence, 
takes  upon  himself  the  expense. 

But  evidence,  and  evidence  the  delivery  of 
which  would  be  attended  with  considerable  ex- 
pense, exists  on  both  sides.  On  one  side,  there 
exists  ability  as  well  as  desire  to  defray  the 
expense  of  his  own  evidence  :  on  the  other  side, 
there  exists  inclination  only,  ability  not.  What 
in  this  case  is  to  be  done  ? 

The  knot  is  a  Gordian  one :  what  presents 
itself  as  capable  of  being  done  towards  untying 
or  cutting  it,  will  be  found  under  another  head.* 

Expense  is  to  be  considered  at  two  periods. 
1 .  When  the  disbursement  is  to  be  made,  or  at 
any  rate  undertaken  for.  2.  At  the  conclusion 
of  the  cause,  when  the  time  comes  for  definitive 
justice  to  be  done. 

Even  though,  in  the  rubbish  case,  the  expense 
of  fetching  over  the  witness  from  the  East  Indies 
should  have  been  defrayed  by  the  plaintiff  in  the 
first  instance  ;  would  you,  in  case  of  conviction, 
saddle  the  defendant,  guilty  as  he  is,  with  the 
burthen  of  reimbursing  this  expense  ?  No, 
verily,  if  guided  by  the  rules  of  humanity  and 

*  In  case  of  pecuniary  inability  of  defendant  to  produce 
his  evidence, — power  to  plaintiff  to  call  for  a  decision  notwith- 
.  standing,  on  condition  of  defraying  the  expense  of  defen- 
dant's evidence.  Defendant  punishable,  in  case  of  maldjide 
invocation.     See  Chap.  7.  Remedies  succedaneotu  to  excUtnon* 


Chip.  III.]  EXPENSE.  545 

rational  justice:  Yes,  it"  guided  by  principles 
such  as  those  of  English  law.  Whether  a  man 
shall  have  his  costs  or  not,  whether  the  party 
who  prevails  shall  receive  reimbursement  at  the 
expense  of  the  loser,  depends  upon  a  thousand 
capricious  and  inconsistent  rules  ;  but  it  is  only 
in  here  and  there  an  instance,  that  this  reim- 
bursement is  refused  on  the  ground  of  the 
excess  of  the  burthen  imposed  on  the  loser,  in 
comparison  of  the  value  of  the  benefit  pursued. 

It  remains  to  bring  to  view  what  has  been 
done  by  English  law  under  this  head. 

As  it  is  with  vexation  at  large,  so  is  it  with 
that  particular  modification  of  it  which  is  pro- 
duced by  forced  expense.  By  the  same  causes, 
by  the  same  accidents,  by  which  bounds  have 
been  set  to  the  vexation  by  reason  of  attendance, 
bounds  are  also  set  to  the  expense  ;  I  speak  of 
the  expense  of  journeys  to  and  from,  and  de- 
murrage in  the  neighbourhood  of,  the  seat  of 
judicature;  items  which,  when  added  to  the 
fees  of  the  persons  employed  in  the  collection  of 
the  evidence,  compose  in  general,  wherever 
the  evidence  is  delivered  viva  voce,  the  whole, 
or  nearly  the  whole,  of  the  expense  attending  it. 

By  these  bounds,  the  bounds  by  which  the 
territorial  field  of  jurisdiction  of  the  court  stands 
limited,  limits  are  thus  far  set  to  the  expense  to 
which  the  party  or  any  other  person  shall  be  sub- 
jected by  reason  of  the  expense  of  the  journey, 
in  the  instance  of  any  one  witness.  From  be- 
yond these  bounds,  no  man  can  for  that  purpose 
be  obliged  to  come :  and  therefore,  unless  by 
the  consent  of  a  willing  witness,  no  mass  of 
expen.se  exceeding  the  expense  of  such  longest 
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journey,  can  be  imposed  upon  any  one  who  i3 
not  disposed  to  bear  it.  Every  witness,  and 
thence  the  testimony  of  every  witness,  who, 
were  his  testimony  to  be  delivered,  would  have 
to  come  from  the  greater  distance,  stands  nega- 
tively excluded  :  i.  e.  it  is  not  compellable. 

Thus  much  then  is  done,  is  actually  done, 
though  without  design,  in  English  law,  (viz.  by 
general  arrangements),  towards  the  limitation  of 
the  expense  of  evidence. 

But  in  no  instance  is  any  exclusion  put  upon 
a  lot  of  evidence,  on  the  mere  ground  of  the  inot- 
dinateness  of  expense ;  understand,  of  the  mass 
of  expense  of  which  the  delivery  of  the  evidence 
would  be  productive  in  that  individual  cause^. 

In  the  first^  instance,  each  party  bears  of 
course  the  burthen  of  that  part  of  the  aggregate 
mass  of  expense,  which  consists  in  the  money 
disbursed  by  himself,  on  the  occasion  of  what- 
ever steps  he  takes  in  the  institution  and  prose- 
cution of  his  own  claim ;    (claim,  on  the  part  of 
the  plaintiff,  to  see  the  obligation  imposed  upon 
the  defendant, — on  the  part  of  the  defendant, 
to  see  himself  exonerated  from  it).     When  the 
cause  has  received  its  ultimate  decision  in  any 
court,  then  comes  the  question,  whether,  by 
him  who  in  that  court  has  gained  the  cause, 
anything,  and  what,  shall  be  received  from  the 
losing  party,  on  the  score  of  satisfaction  for  the 
disbursements  made  by  him  ? 

Deficiency,  inconsistency,  uncertainty,  all  at 
the  highest  pitch,  are  the  result  of  those  learned 
labours,  the  picture  of  which  fills  a  volume  of 
near  seven  hundred  pages. 

To  a  set  of  arrangements  on  such  a  subject, 
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would  it  be  possible  to  give  the  opposite  quali- 
ties ?  In  so  large  a  compass,  scarcely ;  in  a 
twentieth  part  ofit,  with  ease. 

In  regard  to  the  plaintiff',  one  question  is, 
whether  he  be  king  or  no :  for,  if  the  suit  be 
called  a  criminal  one,  the  plaintiff  is  king, 
whatever  else  he  may  be.  In  this  case,  the 
answer  is  clear.  Be  the  suit  ever  so  unjust,  and 
the  expense  which  the  innocent  defendant  has 
been  put  to  in  defending  himself  against  it 
ever  so  heavy,  he  receives  no  indemnity :  for 
the  power  of  heaping  oppression  in  this  way 
on  innocent  men  in  the  character  of  defendants, 
is  among  the  king's  prerogatives.  Therefore, 
to  prove  that  an  innocent  defendmit  ought  to  be 
thus  oppressed,  you  want  no  other  postulate, 
than  that  John-a-Nokes  is  king:  than  which 
nothing  is  more  easy ;  after  which,  you  may 
write  Q.  E.  D. 

The  rule  is  indeed  scrawled  over  by  excep- 
tions ;  yet  not  so,  but  that  the  ground  predomi- 
nates. 

Again.  Be  the  delinquency  of  the  defendant 
ever  so  enormous,  the  expense  of  prosecution 
ever  so  great,  reimbursement  is  not  to  be  thought 
of.  Why  not  ?  Because,  to  receive  money 
under  the  name  of  costs  is  "  beneath  the  royal 
dignity."*     Call  it  costs,  he  disdains  to  receive 

•  The  iniquity  of  this  rule  has  forced  the  judges  to  take 
upon  themselves  ihe  responsibility  of  allowing;  to  the  prose- 
cutor a  sum  of  money  under  the  name  of  expenses  :  this 
however  they  do  or  leave  undone  as  they  please:  conse- 
quently the  most  frivolous  reasons  frequently  suffice  for 
leaving  it  undone.  It  is  asserted  in  the  eighty-fourth  num- 
ber of  the  Edinburgh  Review,  p,  403,  that,  in  a  recent  case, 
a  judge  refused  to  allow  the  prosecutor  hia  expenses,  be- 
cause one  of  the  witnesses  for  the  pmsecution  otTended  him 
by  hts  demeanour.     Editor. 
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it  back,  though  he  is  so  much  out  of  pocket : 
that  is,  the  law  servants  of  the  real  king  disdain 
to  see  either  their  royal  master  receive  it,  or 
the  John-a-Nokes,  who  really  disbursed  the 
money,  and  whom  they  have  set  a  strutting 
under  the  king's  name.  Call  it  costs,  he  disdains 
receiving  it,  though  it  be  a  hundred  pounda 
(it  is  frequently  much  more)  :  call  it  a  fine,  he  is 
ready  to  pocket  it,  though  it  be  a  shilling: 
the  elephant  disdains  the  cannon,  but  is  ready 
to  pick  up  the  pin.  Rendered  splendid  by  this 
its  destination,  many  a  (shilling,  bating  official 
clipping,  finds  its  way,  and  by  itself,  into  the 
real  and  royal  privy  purse.* 

Indications  may  be  found  to  shew  that,  in 
England,  lavi^ers  have  had  it  in  their  heads  to 
set  bounds  to  the  excess  of  vexation  and  expense. 
In  their  heads,  at  times,  yes :  in  their  hearts, 
scarce  ever.  Bounds  to  the  excess  of  vexation 
and  expense  from  all  causes  put  together, 
natural  and  factitious,  yes :  not  to  this,  an 
article  of  natural  expense,  taken  by  itself. 

Under  the  direction  of  lawyers,  statute  law 
has,  in  some  instances,  interposed  in  some  such 
view:  but  how?  By  refusing,  to  the  party  in- 
jured, the  reimbursement  of  his  share  of  the  costs 

*  The  following  is  anotlier  exception  to  the  reimburse- 
itient  of  expenses: — 

"  When  a  party,"  says  Phillipps,*  "  after  oblaining  leare 
by  consent,  examines  wiinesscg  abroad  on  depositions,  be 
will  not  be  entitled  to  any  allowance,  in  the  taxatiou  of 
costs,  for  the  expense  of  taking  the  deposiuons,  although  he 
may  proceed  in  the  action. t  The  same  rule  prevails  in  the 
Court  of  Chancery:  if  a  party  applies  to  that  court  for  ■ 
commission  to  examine  witnest>es,  he  must  pay  the  expenses.'' 
•  Vol.  i.  p.  14. 

t  -  Sltphpna    r.  Criehton,  8  Eait,    SM.     T»jlor 
Coiiii>.  8  Esrt.  39a." 
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of  suit;  and  thereby  doing  much  more  than  refus- 
ing him  any  redress  at  all  for  the  injury,  where 
the  value  of  the  injury  is  judged  not  to  exceed 
a  certain  amount.  And  what  amount?  A  sum, 
which,  if  annual,  would  have  constituted  an  inde- 
pendent provision  for  a  parliamentary  elector. 

But,  in  this  case,  no  separate  account  ts  taken 
of  that  part  of  the  expense  which  is  occasioned 
by  the  production  of  evidence  ;  not  to  speak  ot 
what  may  have  been  occasioned  by  the  produc- 
tion of  this  or  that  particular  article  of  evidence. 

In  the  equity  courts,  jurisprudential  law  has 
explained  itself  in  the  same  way.  For  any  sum 
below  a  certain  amount,  no  redress  is  given  in 
these  courts.  Why?  Because  it  would  be 
beneath  their  dignity.  And  to  what  amount? 
10/. ;  a  sum,  in  those  days,  equal  at  least  to  the 
expense  of  two  years'  subsistence  of  an  average 
individual  of  any  of  those  classes  of  which  nine- 
tenths  of  the  body  of  the  people  are  composed. 
Outlawry  was  thus  pronounced  upon  the  great 
body  of  the  people.  Outlawry  :  and  to  what 
end?  To  maintain  the  dignity  of  the  judge! 
The  dignity  of  an  equity  judge  consists,  in 
what?  In  refusing  to  do  justice.  Dignity, 
forsooth  ?  What  has  dignity  to  do  in  this  case  ? 
The  fees  on  the  less  valuable,  would  they  have 
been  worth  less  than  the  fees  to  the  same 
amount  on  the  more  valuable,  cause  ?  Would 
Vespasian  had  found  them  beneath  his  dignity  ? 
But  pride,  in  these  instances,  blinded  the  eyes 
of  avarice.  Humanity  ?  No  such  motive  was 
so  much  as  dreamed  of. 

At  common  law,  to  a  cause  in  which  it  is 
settled  that  either  nothing  shall  be  given  to  the 
plaintiff,  or,  if  anything,  one  shilling,  a  more 
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than  ordinary  degree  of  importance  is  not  unfre- 
quently  ascribed :  and  the  question  in  dispute 
argued  with  great  ceremony.  So  different,  on 
the  head  of  dignity,  are  the  notions  that  prevail 
on  the  one  side,  and  on  the  other  side,  of  a 
twelve  foot  passage. 

Suppose  any  reason,  grounded  in  utility,  for 
the  denial  of  justice  in  all  pecuniary  demands 
under  10/.,  and  conceive  what  a  character  you 
are  giving  of  an  equity  suit !  Think  of  the  viru- 
lence of  that  disease,  to  which,  in  the  judg- 
ment of  the  inoculators,  denial  of  justice,  and  in 
a  great  majority  of  the  cases  that  would  other- 
wise have  occurred,  is  ah  eligible  remedy ! 

Along  with  the  vexation,  the  expense  of 
evidence  has,  in  the  same  lumping  stile,  under- 
gone a  remedy  by  exclusion,  in  another  way, 
viz.  by  barring  it  out.* 

*  A  case  that  happened  within  these  fifty  years,*  will  lene 
at  once  to  shew  the  demand  for  a  discretionary  remedial 
power  to  be  exercised  by  the  judge,  and  the  oscitancy  of 
English  law. 

Action  in  the  King's  Bench  at  Westminster :  two  of  plaiutifi's 
witnesses,  a  captain  and  first  lieutenant  of  a  French  mer- 
chantman, brought  over  from  France  :  these  two  witnesses, 
if  the  affidavit  of  the  real  plaintiff  (a  Frenchman)  was  to  be 
believed,  had  been  appointed  each  of  them  as  supercargo  to 
a  French  East  Indiaman,  which  appointment  they  had  both 
foregone,  and  he,  as  he  believed,  would  have  to  indemnify 
them  for  the  loss.  Profits,  a  stated  allowance,  five  per  cent 
on  the  voyage  outward,  ditto  on  the  homeward,  besides  pro- 
visions and  other  advantages.  Value  of  each  cargo,  sav 
50,0002.:  this  gives  loss  to  each  above  5,000{. :  to  both 
10,000^ 

The  appointment,  if  real,  was  probably  made  only  to  give 
colour  to  the  demand :  for  what  power  was  there  capable  of 
stopping  them  ?  But,  if  the  loss  was  not  really  sustained,  that 

"♦  TheluMon  r.  Staples.  20  O.  3.     Dougl.  438,  in  Hullock,  436. 
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or  a  ^eater  might,  in  that  same  shape,  come  to  be  sustained. 
The  cause  was  an  insurance  cause :  the  value  at  stake  might 
therefore  have  been  sufficient  to  cover  even  so  great  a  loss. 
But  suppose  the  value  at  stake  no  more  than  a  few  pounds  : 
shall  it  be  in  the  power  of  a  man,  in  the  character  of  plaintiff, 
to  subject  his  adversary,  as  it  were  in  a  parenthesis,  to  a 
loss  of  10,000Z.,  in  addition  to  (suppose)  51.  the  amount  of 
the  satisfaction  due  ? 

The  master,  the  subordinate  judge,  by  whom  all  questions 
concerning  costs  are  determined,  and  (as  it  is  very  fit  they 
should  be)  without  a  jury,  disallowed  this  claim  of  indemnity : 
but  what  he  did  allow  was,  the  expense  attached  to  the  voy- 
age and  journey  and  demurrage  of  these  twp  witnesses  to 
and  fro,  between  France  and  England. 

Reference  made  by  the  court  (lord  Mansfield  the  chief 
justice)  to  a  rule  spoken  of  as  established,  viz.  that  coutin 
gent  damages  (meaning  damages  occasioned  to  a  witness  b} 
the  obligation  of  delivering  his  testimony)  could  not  be 
allowed  for :  certificate  from  the  matter,  that  such  applica- 
tion had  frequently  been  made,  atid  \3ilways  without  suctesi. 

The  precedent,  said  lord  Mans  fields  would  be  a  dangerous 
one:  since  thus,  with  or  without  collusion  with  the  wit- 
nesses, a  plaintiff  might,  on  the  occasion  of  the  most  trifling 
claim,  load  his  adversary  with  a  burthen  to  an  unlimited  and 
intolerable  amount.  But  even  where  contingent  (t.  e.  conse- 
quential) damages  are  ont  of  the  question,  how  excessive  and 
disproportionate  may  be  the  burthen  thus  imposed  in  the 
shape  of  ordinary  chairges ! 

What  a  dilemma !  Injustice  by  denial  of  justice  for  want 
of  evidence ;  or  ^till  worse  injustice,  by  vexation  and  expense 
on  the  score  of  evidence.  Is  there  no  middle  course  ?  We 
shall  see. 

This  dilemma,  is  it  the  work  of  nature?  Now  and  then, 
and  to  a  certain  degree,  yes:  but  much  more  frequently, 
and  in  a  much  greater  degree,  the  work  of  learned  art :  one 
of  the  host  of  mischiefs  produced  by  the  rule  by  which,  and 
especially  at  the  outset  of  the  cause,  the  parties  stand  ex- 
cluded from  the  presence  of  the  judge. 


.'       I 
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CHAPTER  IV. 


EXCLUSION    ON    THE    GROUND    OF    DELAY,     IN 

WHAT    CASES    PROPER. 

A  LOT  of  evidence  being  proposed ;  the  delay  in 
question  in  the  character  of  a  ground  of  exclu- 
sion, is  that  which  might  in  some  cases  happen 
to  be  produced  by  a  determination  to  give  ad- 
mission to  that  evidence.  The  question  for  de- 
cision then  is, — of  the  two  mischiefs,  the  two 
opposite,  and,  as  it  were,  rival,  mischiefs  and 
injustices,  which  is  the  greater?  The  injustice 
attached  to  the  misdecision  or  danger  of  mis- 
decision  that  would  be  produced  by  the  exclusion 
of  the  evidence  ?  or  the  collateral  injustice  at- 
tached to  the  quantum  of  delay  (of  extra  delay 
it  must  here  be  understood)  that  must  be  in- 
curred, if,  antecedently  to  the  decision,  that 
quantity  of  time  be  allowed,  which  is  under- 
stood to  be  necessary  to  the  production  of  the 
evidence  ? 

Were  all  the  material  evidence  forthcoming 
which  the  case  has  happened  to  furnish,  a  deci- 
sion might  be  pronounced  to-morrow.  But,  of 
this  existing  and  obtainable  stock,  a  part,  more 
or  less  material,  exists  at  the  antipodes.     Shall 


the  decision  wait  till  a  correspondence  can  be 
had  with  the  antipodes  for  that  purpose  ? 

The  cause  having  but  one  party  on  each  side ; 
the  cause  being,  in  that  respect,  and  in  that 
sense,  a  simple  one ;  the  proposition  for  the  ex- 
clusion, if  any  such  proposition  come  at  all, 
must  come  either  from  the  party  who  conceives 
himself  to  stand  in  need  of  the  evidence,  (say 
the  plaintiff),  or  from  the  opposite  party.  From 
the  party  whose  wish  it  is  to  see  the  evidence 
delivered,  no  such  proposition  can  come  ;  since 
he  has  but  to  forbear  calling  for  the  evidence, 
and  the  exclusion  thus  attaches  upon  it  silently 
and  of  course. 

If,  in  this  simple  case,  a  demand  be  made  for 
an  exclusion  to  be  put  upon  the  evidence, — a 
demand  having  for  its  ground  the  delay  that 
would  be  necessary  for  the  production  of  it ;  it 
is  from  the  opposite  side  (say  the  defendant's) 
that  the  demand  must  come.  For  anything  I 
know,  the  evidence  alleged  by  the  plaintiff  to 
exist,  may  or  may  not  exist :  the  effect  of  it,  if 
produced,  may  or  may  not  be  more  or  less 
material,  more  or  less  necessary,  more  or  less 
conclusive.  But  the  case  is  such,  that,  if  the 
decision  be  not  passed  till  the  requisite  time 
has  been  taken  for  the  arrival  of  the  evidence, 
added  to  what  notice  may  be  to  be  taken  of  it, 
the  mischief  resulting  to  us  from  that  delay  will 
be  greater  than  the  mischief  resulting  to  the 
plaintiff  from  the  disallowance  of  his  claim  :  at 
any  rate,  than  whatever  chance  of  such  mis- 
carriage may  be  the  result  of  the  non- production 
of  that  evidence. 

Reverse  the  case,  the  mischief  of  the  delay 
will  be  more  sensible.     It  is  the  defendant  that 
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applies  for  the  delay,  to  save  the  exclusion  (the 
negative  sort  of  exclusion)  tliat,  for  want  or  it, 
would  be  put  upon  the  evidence  he  has  to  pro- 
duce. No,  says  the  plaintiff:  the  mischief  from 
this  delay  would  on  my  side  be  .so  great,  that, 
in  consideration  of  it,  my  petition  is  that  the 
cause  may  go  on  in  its  natural  course:  that  the 
delay  prayed  for  may  be  refused  :  although  of 
such  refusal  the  sure  consequence  will  be,  that 
an  exclusion  will  thus  be  put  upon  the  article 
of  evidence. 

Again,  let  the  cause  be  a  complex  one :  com- 
plex in  respect  of  its  affording  divers  parties 
(say  five)  on  a  side  :  and  first,  say,  on  the  plain- 
tiff's. One  plaintiff  applies  for  the  delay,  as 
necessary  to  the  delivery  of  the  evidence ;  the 
other  plaintiff  opposes  the  delay,  in  other  words 
applies  for  the  exclusion,  the  evidence  not  being, 
in  his  view  of  the  matter,  worth  the  purchase. 
To  the  present  purpose,  this  third  case  differs 
from  the  first  only  in  name.  The  parties  stand 
on  the  same  side  of  the  cause,  but,  on  this  point 
at  any  rate,  their  interests  are  opposite.  The 
plaintiff,  by  whom  the  application  for  delay  is 
opposed,  is  to  this  purpose,  as  against  his  co- 
plaintiff,  a  defendant. 

The  two  quantities  here  compared  with  one 
another,  being  both  of  them  in  their  nature  sus- 
ceptible of  variation  upon  a  scale  of  almost 
indefinite  length, — on  the  one  hand  the  materi- 
ality, the  probative  force,  of  the  evidence,  on 
the  other  hand  the  duration  of  the  delay;  the 
ratio  of  each  to  the  other  is  of  course  suscep- 
tible of  variation  upon  a  correspondent  scale. 

If,  however,  (as  will  free^uently  be  the  case), 
the  ovidence-iu  question  be  indiepensably  nesces-. 
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sary  to  warrant  a  decision  on  that  side ;  the  mis- 
chief of  mere  delay,  that  is,  mere  postponement 
of  the  decision  on  one  side  or  other,  (abstraction 
made  of  the  contingent  mischiefs  with  which  it 
may  happen  to  it  to  be  pregnant,  viz.  on  the 
one  side  deperition  of  the  matter  of  satisfaction, 
on  the  other  side  deperition  of  counter-evidence), 
can  seldom  be  equal  to  the  mischief  of  the  exclu- 
sion. From  the  exclusion  of  the  evidence,  re- 
sults in  tliis  case,  by  the  supposition,  and  that 
as  a  necessary  consequence,  misdecision  to  the 
prejudice  of  that  same  side  :  and  the  mischief 
resulting  from  that  misdecision,  perpetual  and 
irremediable :  whereas  from  delay,  considered  in 
respect  of  that  part  of  its  mischief  which  is  cer- 
tain, no  worse  etfect  ensues  than  the  temporary 
duration  of  that  same  mischief,  which,  in  case 
of  exclusion,  is  perpetual. 

In  respect  of  the  evidence,  the  supposed  tem- 
porary absence  of  which,  produces  the  demand 
for  the  delay  ;  what  are  the  expectations  enter- 
tained by  the  plaintiff,  (or  the  defendant,  if  the 
delay  be  prayed  for  on  his  side) ;  and  what  the 
grounds  of  them  ?  What  assurance  has  he  that 
the  witness  cannot  now  be  forthcoming?  that 
he  will  be  forthcoming  within  any  reasonable 
space  of  time  ?  that  he  knows  anything  about 
the  matter,  and  that  what  he  knows  -will,  if 
truly  reported  by  him,  operate  to  the  effect 
alleged,  and  with  a  sufficiently  persuasive 
force  1  All  these  questions  together  constitute 
a  sort  of  incidental  cause,  collateral  indeed  to 
the  principal  cause,  but  sometimes  not  inferior 
to  it  in  importance,  because  the  main  cause 
itself  may  altogether  turn  upon  it.  All  these 
questions,  with  others  that  might  be  added. 
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constitute  a  complex  question,    a  question  of 
fact,   which,    like  any  other  question  of  fact, 
must  be  tried  by  the  light  of  its  own  evidence, — 
of  such  evidence  as  it  happens  to  afford  :  direct 
evidence,  circumstantial  evidence,  the  evidence 
of  the  prosecutor  if  necessary,  the  evidence  of 
any  other  individual  as  it  may  happen.     The 
witness  (understand,  he  in  whose  absence  the 
demand  for  delay  originates)  was  an  inmate  of 
the  owner  of  the  goods  taken  in  the  way  of 
theft  or  robbery :    he  was  in  the  house  at  the 
time :    he  was   a   lodger  in  the  house  of  the 
individual    killed,    and   of    whose  murder   the 
defendant  stands  accused  :  he  was  in  the  house 
at  the  time,  or  came  in  soon  afterwards.     The 
question,  whether  the  alleged  witness  was  in  a 
situation  that  would  qualify  him  to  give  evi- 
dence, is  a  question  of  fact,  to  be  tried,  like  any 
other  question  of  fact;  upon  its  own  evidence. 
Does  the  main    cause  turn   upon   it  ?  It  is   a 
question  that  requires  to  be  examined  into  witli 
rtie  same  care,  and  therefore  with  the  assistance 
of  the  same  securities  for  trustworthiness,  as 
those  which  are  looked  upon  as  indispensable  to 
the  principal  cause. 

Between  delay  for  the  sake  of  evidence,  on 
the  one  hand,  and  exclusion  of  the  evidence  for 
want  of  the  requisite  delay,  on  the  other,  the 
connexion  will,  after  all,  if  carefully  and 
honestly  looked  into,  be  found  (like  so  many 
other  of  the  evils  with  which  the  system  of 
procedure  is  pregnant)  in  a  much  greater  degree 
factitious  than  real.  Such  will  be  the  resul 
presented  by  the  chapter,*    the 
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which  is  to  bring  to  view  the  arrangements 
capable  of  serving  in  lieu  of  absolute  exclu- 
sion, in  the  character  of  remedies  to  Vexation, 
expense,  and  delay." 

The  strongest  case  in  favour  of  the  exclusion, 
is  where  imprisonment,  itself  tantamount  in 
vexation  to  a  severe  punishment,  is  the  lot  of 
the  defendant  during  the  continuance  of  the 
delay.  Here  then  is  punishment,  a  perfectly 
distinct  and  incontestable  lot  of  punishment, 
inflicted  :  inflicted,  where  perhaps  it  is  undue, 
and,  at  any  rate,  before  it  is  proved  to  be  due. 

In  this  case,  however,  there  is  an  evident 
medium  between  the  continuance  of  this  per* 
haps  unjust  punishment,  and  exclusion  of  the 
evidence,  from  whence  acquittal  from  all  punish- 
ment. Bail  him,  if  he  can  find  bail :  if  he 
cannot,  it  will  in  general  be  a  further  presump- 
tion of  delinquency :  if  no  bail,  take  other  secu- 
rities for  appearance,  of  which  many  might  be 
enumerated,  if  the  present  were  a  fit  place  for 
it :  in  default  of  all  such  securities,  discharge 
him  out  of  prison,  even  without  security.  But 
liberation  from  prison  is  one  thing,  definitive 
acquittal  is  another.  Because  the  plea  is  suf- 
ficient when  applied  to  the  one,  it  follows  not 
that  it  must  be  so  when  applied  to  the  other. 

At  any  rate,  the  question  (it  will  be  seen) 
turns  still  upon  proportions.    The  perhaps  alto- 

■  Remedy  against  deperition  of  the  evidence  on  the 
other  side, — immediate  coilcclion  or  that  same  evidence, 

Remedy  against  deperition  of  the  means  of  satis  fuel!  on 
on  the  former  side, — sequestration,  or  vadiation  in  thia  or 
that  shape,  whichsoever,  being  sufficiently  efficient,  may  be 
least  burthensome. 
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gether  undue  or  excessive  vexation  being  a 
determinate  quantity,  the  proportion  will  depend 
upon  the  quantity  of  the  delay.  Admitting  it  to 
be  better  that  adelinquent  should  gounpunished, 
than  that  a  punishment  should  remain  hanging 
over  his  head  for  years ;  it  follows  not  that  the 
proposition  would  be  true,  if,  instead  oft/ears,  a 
man  were  to  say  days  or  weeks. 

All  this  while,  an  argument  that  pleads 
against  the  delay,  and  therefore  in  favour  of  the 
exclusion,  ought  not  to  be  lost  sight  of.  The 
evidence,  if  produced,  will  tend  to  conviction : 
will  operate  in  disfavour  of  the  defendant.  A 
result  this,  of  which  the  probability  at  least 
must  be  assumed,  to  justify  the  delay,  with  the 
vexation  thus  attached  to  it.  But  the  supposed 
probability,  on  what  is  the  persuasion  of  it 
grounded  ?  It  is  on  the  part  of  the  plaintiff  that 
the  evidence  is  called  for  :  a  considerable  pre- 
sumption tliis,  but  by  no  means  a  conclusive  one. 

Expecting  to  see  the  defendant  proved  guilty, 
expecting  to  find  the  guilt  established  by  this 
evidence,  he  applies  accordingly  for  the  delay 
necessary  to  the  obtainment  of  this  evidence: 
on  this  supposition,  indeed,  it  is  a  matter 
scarcely  to  be  apprehended  that  it  would  be  the 
endeavour  or  wish  of  the  plaintiff  to  extend 
the  quantity  of  delay  for  the  purpose  of  vex- 
ation,— to  extend  it  beyond  the  exigency  of  the 
case  ;  for,  the  longer  the  delay  continues,  the 
longer  the  manifest  object  of  the  prosecution, 
the  natural  wish  on  the  part  of  the  plaintiff, 
continues  unaccomplished. 

So  much  for  ordinary  probability.  But  a  case 
neither  improbable,  nor  perhaps  altogetherwith- 
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out  example,  is  this ; — The  plaintiff  has  no  expec- 
tation that  the  evidence  he  applies  for  will  ope- 
rate to  the  conviction  of  the  accused:  he  enter- 
tains no  such  persuasion  or  suspicion  as  that 
the  accused  is  really  guilty  of  the  crime  :  the 
object,  the  real  object,  of  the  application  for 
delay,  is  not  justice,  but  vexation  :  the  vexation 
of  an  individual,  of  whose  innocence  the  accuser 
himself  is  conscious. 

"  The  case  is  a  possible  one  ;  though,  if  exam- 
ples of  it  were  to  be  looked  for,  happily  for 
mankind  they  would  be  found  (I  believe)  ex- 
tremely rare.  But  the  case  where,  on  the  part 
of  the  plaintiff,  an  ill-gi-ounded  but  sincere  per- 
suasion of  the  defendant's  guilt,  or  an  exagge- 
rated estimation  of  it,  has  been  productive  of  an 
ill-grounded  prosecution,  is  much  less  rare. 

On  the  ground  of  that  one  of  the  evils  oppo- 
site to  the  ends  of  justice  which  we  are  now 
considering, — in  so  far  as  evidence  (i.  c.  an  extra 
quantity  of  delay,  considered  as  being  necessary 
to  the  production  of  it)  is  the  cause  of  the  dis- 
ease, and  exclusion  proposable  as  the  cure, — 
English  law,  however  heedless,  is  not  quite  so 
impotent,  as  on  the  ground  of  either  of  the 
two  preceding  ones. 

Delay  ?  Oh  yes  :  of  that  there  is  no  want : 
but,  for  exclusion  to  be  put  upon  evidence  for 
the  avoidance  of  preponderant  delay,  no  tokens 
of  any  provision ;  no  token  of  so  much  as  a 
thought. 

To  the  allegations  on  both  sides,  in  general 
terms,  respecting  the  general  matters  of  fact  on 
which  depend  the  propriety  or  impropriety  of 
excluding  an  article  of  evidence  to  save  the 
delay  that  would  be  necessary  to  the  produc- 
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tion  of  it,  the  ears  of  the  courts  are  open.  But, 
as  to  any  tolerable  security  for  the  truth  of 
tliese  allegations,  on  this  occasion  as  on  all 
others  learned  judges  know  better  than  to  suffer 
therastlves  ever  to  receive  it. 

Between  every  two  operations,  needful  or 
needless,  a  determinate  length  of  delay  being 
fixed*  by  general  rules, — a  length  in  most 
instances  too  great,  in  here  and  there  an  in- 
stance too  scanty ;  where,  on  the  ground  of 
the  impracticability  of  causing  the  evidence  to 
be  forthcoming  at  the  regular  time,  coupled  with 
the  probability  of  obtaining  it  at  a  more  distant 
period  of  time,  a  further  length  of  time  is  or 
IS  pretended  to  be  needful,  a  special  application 
i.s  made  to  the  court  for  this  indulgence.  In 
this  case,  if  the  materiality  of  the  article  of 
evidence  in  question  be  out  of  dispute,  and  yet 
the  demand  of  the  delay  be  resisted,  the  conse- 
quence of  such  resistance,  if  successful,  is  a 
virtual  exclusion  put  upon  the  evidence ;  and 
this  on  the  score  of  delay,  /.  e.  of  the  undue 
delay  that  would  be  the  necessary  result,  if  the 
lot  of  evidence  in  question  were  to  be  received. 
It  is  in  this  way,  and  this  way  alone,  that,  on 
the  ground  of  delay,  i.  e.  of  the  mischief  that 
may  come  to  be  the  result  of  it,  any  exclusion 
can  be  put  upon  any  article  of  evidence. 

The  question  here  concerned  is  of  the  number 
of  those  incidental  questions,  on  which  the  fate 
of  the  cause  is  liable  to  be  completely  depen- 
dant :  as  completely  as  upon  any  evidence  re- 
specting the  principal  matter  in  dispute. 
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For  the  truth,  correctness,  and  completeness, 
of  the  evidence  on  which  the  decision  of  this 
incidental  point  is  founded,  there  is  in  every 
such  case  exactly  the  same  demand  for  the  best 
security  that  can  be  afiorded,  (whatever  that 
security  may  be),  as  for  the  correctness  and 
completeness  of  the  evidence  respecting  the 
principal  matter  in  dispute. 

Note,  tliat,  independently  of  all  ultimate  loss 
by  deperition  of  evidence,  or  of  the  matter  of 
satisfaction,  mere  delay  may,  to  a  malAJide  de- 
fendant, be  productive  of  certain  gain,  at  the  ex- 
pense of  an  injured  plaintiff,  to  an  amount  to 
which  there  is  no  certain  limit.  Sum  in  dispute 
10,000/.  ;  trial  staved  off  till  next  assizes,  six 
months  distant;  interest  at  five  per  ceat. ;  sure 
profit  250/. :  deducting  only  the  expense  of  the 
business  thus  made,  as  the  reward  to  the  law 
partnership  for  their  service,  the  price  of  the 
delay  thus  manufactured. 

For  grounding  an  application  for  delay  on  the 
score  of  the  absence  of  a  material  witness,  forms, 
every  day  in  use,  are  given  in  the  books  of 
practice  :  the  testimony  of  a  witness,  (a  single 
witness  is  sufficient),  delivered  in  the  affidavit 
mode.  Thus  far,  nothing  particular:  learned 
judges  (as  above  mentioned)  never  suflering 
themselves  to  receive  testimony  in  any  but  this 
worst  of  shapes.  But  the  evidence  received  in 
this  bad  shape  is  hearsay  evidence :  supposed 
declarations,  supposed  to  have  been  made  ex- 
trajudicially, and  even  by  persons  undesignated, 
— by  the  common  voucher,  the  French  On, — 
this  supposed  testimony  thus  transmitted  to  the 
court,  through  the  pen  of  the  affidavit-man's 
attorney :     when  the  immediate  testimony  of 
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these  supposed  extrajudicially- speaking  wit- 
nesses, might,  for  anything  that  appears,  have 
been  obtained  ;  obtained  with  as  httle  trouble, 
and  without  the  expense.  And,  unless  opposed 
on  the  other  side  (opposed  by  testimony,  which, 
so  far  as  the  mode  of  delivery  at  least  is  con- 
cerned, cannot  be  of  any  better  complexion),  the 
evidence  is  conclusive.* 

Observe  the  form  stated  as  being  in  comoion 
use  in  the  King's  Bench. t  1.  "The  deponent 
(as  he  is  advised  and  believes)  cannot  safely 
proceed  to  the  trial  .  .  .  without  the  testimony 
of"  [the  proposed  witness].  No  averment,  even 
in  the  way  of  opinion,  in  general  terms,  that  he 
can  safely  proceed  with  such  testimony, — ^that 
he  has  any  just  ground  to  stand  upon. 

2.  "  In  consequence  of  the  notice  of  trial  .  .  . 
he,  this  deponent,  caused  enquiry  to  be  made," 
&c.  (stating  [says  the  form]  the  nature  and  result 
of  the  inquiry  made  after  the  witness,  and  the 
time  when  he  is  likely  to  attend). 

Here  we  see  hearsay  evidence  of  the  second 
remove :  the  persons  inquired  of,  if  any  such 
there  were,  not  upon  oath,  not  judicially  ex- 
amined, nor  even,  without  examination,  judici- 
ally deposing  :  the  supposed  inquirer  again  in 
the  same  case. 

Such  is  the  sort  of  evidence  which,    if  the 

■  What  if,  at  what  is  called  the  trial,  when  proof  came  to 
be  given  of  the  matter  of  fact  priocipally  in  question  In  the 
cause,  other  evidence  in  abundance  (immediate  t'ina  voce  evi- 
dence) being  at  command, — an  advocate  were  to  take  upon 
him  to  produce,  instead  of  it,  this  hearsay  evidence  in  the 
affidavit  modeT  The  thing  is  impossible:  but  supposing  il 
done,  the  judge  would  suppose  him  out  of  bis  senses,  of 
Bend  him  to  his  horn-book. 

t  Tidd'i  Practice,  Fonni,  p.  196. 
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Statement  be  correct,  is  habitually  received, 
and  (unless  victoriously  opposed  by  counter- 
evidence)  habitually  acted  upon  as  conclusive, 
by  the  King's  Bench. 

The  Common  Pleas  seems  not  much  more 
nice.  The  following  extracts  are  from  a  learned 
practiser  in  that  court,*  who  does  not  express 
indeed  that  it  is  exclusively,  or  more  frequently, 
in  use  in  that  court,  than  in  the  King's  Bench. 

Here  divers  particulars  respecting  the  nature 
and  result  of  the  inquiry  (as  above)  are  given. . . 
"  He,  this  deponent,  [no  intermediate  inquirer 
here]  hath  been  [not  said  when]  to  the  house 
of  the  said  P.  W.  [the  proposed  witness]  and 
was  informed  [not  said  by  whom]  that  he  was 
gone  to  Norwich,  [not  said  when],  and  that 
be,  this  deponent,  hath  sent  there  [not  said 
whom  nor  when]  for  the  purpose  of  subpoena- 
ing him ;  but  that  the  said  P.  W.  is  gone  from 
thence,  as  this  deponent  hath  heard,  [not  said 
from  whom],  and  verily  believes  to  be  true : 
and  that  he,  this  deponent,  cannot  get  any  in- 
formation where  the  said  P.  W.  is,  but  is  in- 
formed [not  said  by  whom,  or  when,  or  where, 
nor  that  he  so  much  as  believes  the  information 
to  be  true]  that  he  will  be  at  home  in  two 
months " 

Can  any  danger  attend  the  attempt,  success- 
ful or  unsuccessful,  to  stave  off  a  just  demand 
for  an  indefinite  length  of  time,  or  for  ever,  by 
false  representations  thus  conveyed? 

The  application  may,  it  is  true,  be  opposed  : 
but  with  what  effect  ?  Not  a  question  can  the  op- 
ponent (the  plaintiff)  put  to  any  one  in  this  chain 

•  Sellon's  Crompton,  i.  421. 
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of  witnesses.  It  may  be  a  complete  tissue  of 
lies:  and  nothing  can  he  do  that  can  contribute 
to  the  detection  of  any  one  of  them.  The  de- 
fendant's attorney  being  the  deponent,  his  client 
may  have  posted  persons  to  give  such  false 
answers  or  statements,  (not  that  it  is  worth  the  ' 
while);  or  the  lilie  friendly  deception  may  have 
been  put  by  the  attorney  upon  the  defendant, 
his  client. 

The  least  unpromising  course  seems  to  be  to 
follow  the  precedent  of  the  ingenious  attorney, 
who,  to  combat  the  forged  bond,  forged  the 
release.  The  plaintiff  makes  a  counter-affidavit, 
saying  nothing  of  the  defendant's  story,  (for,  be 
it  ever  so  false,  what  can  he  say  of  it  to  any  pur- 
pose ?)  but  telling  a  like  story  of  his  own,  shew- 
ing how  he  has  an  equally  material  witness  now 
forthcoming,  but  whose  testimony,  were  the 
required  delay  granted,  would  be  lost. 

If  to  a  dishonest  defence  success  may  thus 
be  given,  defeat  to  a  just  demand  ;  so,  on  the 
other  hand,  may  defeat  be  given  to  a  Just 
defence,  success  to  an  unjust  demand,  by  the 
same  system  of— what  shall  we  say  ?  inquiry  ? 
where  not  a  question  can  be  put?  say  at  any 
rate  receipt  of  evidence.  Affidavit,*  "  that  A  B 
and  C  D  are  materia!  witnesses  for  defendant 
in  this  cause,  without  whose  evidence  defendant 
cannot  safely  proceed  to  trial,  as  defendant  is 
advised  and  verily  believes,"  was  held  bad; 
"  because  the  belief  seemed  to  go  through  the 
whole,  as  well  to  A  B  and  C  1)  being  mate- 
rial witnesses,  as  to  the  other  necessary  part  of 
the  affidavit,  that  the  party  cannot  safely  make 


'  Sellon'g  Crompton,  i.  419.  Dny  u,  Sampson,  Bar. 
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defence  without  their  testimony;  the  former 
part,  respecting  A  B  and  C  D  being  materia! 
witnesses,  ought  to  be  positively  sworn ;  behef 
as  to  it  is  not  sufficient,  but  as  to  the  latter 
part  it  is," 

"  Held  bad :" — and  certainly  not  witliout 
something  like  a  pretext,  at  any  rate.  Possibly, 
in  the  way  above  suggested,  evasion  was  de- 
signed :  but  possibly,  and  much  more  probably, 
not.  But  to  what  use  pretend  to  stop  up  this 
loop-hole,  when  so  many  doors  are  left  wide 
open  in  so  many  other  places  ? 

To  the  materiality  of  the  evidence,  "  belief" 
not  sutficient,  "  positive  swearing"  necessary. 
Precious  distinction!  as  if  anything  could  ever 
be  sworn  to,  howsoever  positively,  but  belief; 
as  if  the  materiality  of  an  article  of  evidence 
■were  not  a  matter  of  opinion ;  and  not  only  of 
opinion,  but  (for  so  it  has  been  made  by  lawyers) 
a  matter  of  law.  What  an  indignation  was  once 
manifested  at  the  presumption  of  a  deponent, 
who  took  upon  him  to  "  swear  the  law  !"  Igno- 
rant and  presumptuous  man !  to  pretend  to 
know  the  law ! 

Held  bad:  and  what  was  the  consequence? 
Was  the  cause  called  on,  without  the  defen- 
dant's material,  and  (if  his  statement  were  true) 
necessary,  witness,?  and  was  the  subjecting  him 
to  the  obligation  of  complying  with  an  unjust 
demand  the  ultimate  result  ?  Let  us  hope  rather, 
though  it  is  not  said,  that  the  badness  of  the 
expression  was  not  so  fatal  but  that  opportu- 
nity was  given  to  amend  it :  viz.  by  ulterior 
affidavits. 

But  the  badness,  the  real  badness,  where 
is  it?     Not  in  the  suitors,  justly  and  unjustly 
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suspected  of  evasion,  but  in  the  practice  of  the 
court,  by  which  questions  are  never  tried  but 
upon  evidence  so  bad,  as  to  afford  to  insincerity 
a  perpetual  chance  of  success,  without  the  small- 
est danger  of  punishment,  or  even  of  shame. 

Suppose  the  maker  of  this  "  bad"  affidavit 
present  in  court,  answering  upon  oath,  im- 
promptu; instead  of  having  employed,  as  many 
days  as  he  thought  6t,  in  studying  means  of 
evasion,  with  his  attorney  at  his  elbow,  A  word 
or  two  in  the  way  of  question,  Haifa  minute  in 
the  way  of  time,  and  the  ambiguity  would  have 
vanished. 

A  case  must  not  be  omitted, — a  case  of  prodi- 
gious extent  in  the  field  of  law,— in  which  no 
competition  takes  place  between  the  mischief 
of  delay  and  the  mischief  of  exclusion  ;  but,  the 
delay  (with  or  without  design)  taking  place, 
the  exclusion  follows  without  remedy  ;  follows 
by  act  of  law. 

It  results  from  the  principle  of  fi.red  limes 
with  long  intervals.  The  time  for  the  trial  is 
come  :  it  has  been  fixed,  as  it  is  of  course,  by 
a  blind  rule.  A  witness,  or  an  article  of  written 
evidence,  that  was  to  have  been  produced,  fails 
of  being  produced.  A  few  days,  hours,  or 
minutes  more,  the  evidence  would  have  been 
produced.  But  the  time  is  past.  It  therefore 
cannot  be  produced.  In  the  first  place,  suppose 
the  failure  on  the  plaintiff's  side :  what  is  the  con- 
sequence ?  Misdecision,  to  the  prej  udice  of  that 
side.  To  the  plaintiff',  loss  of  the  right  in  re- 
spect of  punishment:  to  the  malefactor,  (what- 
ever may  have  been  his  guilt),  impunity ;  tem- 
porary or  ultimate,  according  to  circumstances. 

In  this  case,  the  exclusion  of  the  evidence. 
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that  is,  the  non-forthcomingness  of  it  for  want  of 
the  delay,  may  have  been  designed  or  unde- 
eigned ;  the  work  of  man,  or  the  work  of  adverse 
fortune.  But  the  mischief  resulting  from  it,  the 
misdecision,  is  the  work,  exclusively  the  work, 
of  the  man  of  law  :  the  work  of  the  technical 
system,  with  its  tixeddays  and  excessive  inter- 
vals. Considered  in  respect  of  its  duration,  the 
exclusion  may  be  distinguished  into  two  periods. 
The  first  is  not  the  work  of  the  man  of  law  :  his 
is  not  the  blame :  accident,  or  unlicensed  mis- 
behaviour, is  the  cause :  but  the  second  is  his 
altogether.  A  slight  evil  he  sees  produced  with- 
out his  participation :  this  does  not  satisfy 
him ;  but,  upon  the  mere  ground  of  this  slight 
evil,  he  inflicts  another,  in  all  cases  a  much 
greater,  in  some  cases  an  infinitely  greater,  evil, 
of  the  same  kind. 

At  the  preappointed  time,  the  evidence 
is  not  forthcoming :  what,  in  point  of  reason 
and  justice,  is  the  practical  result  ?  Appoint 
for  the  production  of  it  the  earliest  open  day 
in  which,  according  to  probability,  it  can  be 
forthcoming.  No.  says  the  man  of  law  to  him- 
self; no  purpose  of  mine  will  be  answered  at 
this  rate. 

In  cases  not  criminal  (;'.  e.  where,  be  the 
case  what  it  may,  the  species  of  suit  belongs 
to  that  class),  if  it  be  on  the  plaintitTs  side  that 
the  failure  takes-  place,  the  mischief  is  not  irre- 
parable. It  depends  upon  him  to  suffer  a  non- 
suit, and  proceed  anew,  paying  costs :  where- 
upon, at  the  end  of  six  or  twelve  months  from 
that  time,  and  at  the  expense  of  three  or  four 
or  five  score  pounds,  if  the  evidence  has  not 
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perished  in  the  meantime,  he  may  take  another 
chance. 

If  it  be  on  the  defendant's  side,  it  may  per- 
haps be  allowed  to  him  to  take  such  other 
chance ;  but  it  depends  not  upon  himself ;  and 
it  must  be  at  an  increased  expense.  On  the 
trial  in  question,  the  verdict  must  be  against 
him, — he,  in  general,  paying  the  costs  on  both 
sides, — and,  if  he  obtains  the  felicity  of  a  new 
trial,  it  cannot  be  till  after  motion  and  argument 
thereupon. 

In  criminal  cases  opens  a  very  diiSerent 
scene. 

If  it  be  on  the  defendant's  side  that  the 
failure  takes  place,  it  seems. rather  difficult  to 
pronounce,  in  every  ease,  what  may  be  the 
result.  On  an  application  made  on  the  ground 
in  question  on  that  side,  power  for  putting  off 
the  cause  is  not  wanting ;  and  in  each  instance 
the  great  probability  seems  to  be,  that,  the 
judge  being  satisfied  of  the  propriety  of  the  ap- 
plication, due  time  would  accordingly  be  given. 

It  is  where  the  plaintiffs  is  the  side  on  which 
the  failure  takes  place,  that  the  prejudice 
applies,  and  the  mischief  flows  in  consequence. 
Breaking  out  on  this  side,  no  mischief  is  ever 
to  be  repaired :  and  this  is  called  humanky  and 
Justice. 

At  the  preappointed  hour,  a  witness  who 
should  have  appeared,  fails  to  appear:  an 
article  of  written  evidence  which  should  have 
been  produced,  fails  of  being  produced.  Had 
the  failure  been  foreseen,  application  for  time 
might  have  been  made,  and  tinae  granted  accor- 
dingly.    The  failure  not  having  been  foreseen. 
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not  having  been  foreseeable,  no  time  is  to  be 
granted  :  the  omission  is  fatal ;  the  malefactor 
triumphs. 

Behold  here  another  exemplification  of  the 
practice  of  deciding,  and  against  the  merits,  on 
grounds  foreign  to  the  merits. 

Behold  here  again  the  power  of  pardon 
thrown  out  of  the  window,  like  medals  on  a 
coronation  day,  to  any  one  that  will  take  it  up  : 
to  any  witness  whose  testimony  is  necessary  : 
to  the  possessor,  for  the  time  being,  of  any 
piece  of  paper,  the  production  of  which  is 
necessary :  to  any  one  who,  by  fraud  or  force, 
discoverable  or  undiscoverable,  will  manage  so 
as  to  keep  the  man  or  the  piece  of  paper  out  of 
the  way  for  a  few  minutes. 

All  this  is  in  favorem  vita.  No  man's  life 
shall  be  put  twice  in  jeopardy.  Hypocrites ! 
Say,  why  is  man's  life  ever  put  once  in  jeopardy  ? 
Did  ye  ever,  could  ye  ever,  give  any  better 
reason  for  your  human  sacrifices,  than  used  to 
be  given  in  Mexico,  and  is  now  given  in  New 
Zealand  ?  *'  Because  it  is  what  we  do,  and  have 
been  used  to  do,  for  so  many  hundred  years  ?" 

But  the  same  hypocrisy  reigns  where  there  is 
no  life  in  jeopardy.  On  the  continent,  non  bis  in 
idem  is  moreover  a  maxim  of  Rome-bred  law :  a 
maxim  made  indeed  of  stretching  stuff,  like  all 
maxims  of  all  lawyers. 

The  malefactor  in  whose  instance  the  witness 
or  the  bearer  of  a  paper  has  fallen  sick,  or  been 
drowned,  or  been  made  drunk,  and  so  forgotten 
himself,  how  much  less  guilty  is  he  than  if  the 
man  had  come  to  his  time?  If  the  chance  of 
triumph  must  be  secured  to  every  malefactor, 
let  it  at  any  rate  be  a  fair  chance  t  let  fortune 
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judge,  not  fraud  in  fortune's  name.  Admit 
dice  and  boxes  among  the  furniture  of  the  temple 
of  justice.  But  let  Uie  dice  be  fair,  the  boxes 
fairly  handled ;  no  loading  or  cog^ng,  as  at 
present. 
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CHAPTER  V. 


EXCLUSION      OF     IRRELEVANT     EVIDENCE, 

PROPER. 

Of  the  mischief  liable  to  result  from  the  admis« 
sion  of  irrelevant  evidence,  no  separate  mention 
need  be  made :  be  it  what  it  may,  it  is  resolvable 
in  toto  into  the  mischief  producible  by  vexation^ 
expense,  and  delay. 

The  difference  between  the  ground  of  exclu« 
sion  in  the  present  case,  and  in  those  others, 
consists  in  this : — ^in  those  three  cases,  (f .  e.  in 
every  case  where  the  evidence  is  not  irrelevant), 
there  is  an  option  to  make,  there  is  a  quantity 
of  mischief,  a  weight  in  each  scale :  there  is 
Something  to  lose  by  the  proposed  exclusion,— 
a  chance  in  favour  of  justice ;  there  is  a  disad- 
vantage that  must  be  incurred  by  the  proposed 
exclusion, — a  probability  in  favour  of  misde- 
cision,  or  perhaps  a  certainty.  But,  in  this 
case,  in  the  case  where  the  information  pro- 
posed to  be  delivered  in  the  character  of  evi- 
dence is  irrelevant,  there  is  nothing  that  can  be 
lost  by  the  proposed  exclusion :  not  the  least 
danger  of  misdecision  is  incurred  by  it. 

In  this  case,  then,  the  enquiry  is  much  more 
simple  than  in  any  one  of  those  three  others : 


573  EXCLUSION.  (Book  K. 

there,  there  are  two  quantities  to  weigh,  two 
values  to  find :  here,  but  on6.  Suppose  the 
proposed  evidence  irrelevant,  exclusion  is  the 
indisputable  consequence. 

Irrelevant  evidence  is  evidence  that  bears  no 
efficient  relation  to  the  fact  which  it  is  brought 
to  prove :  evidence  which  proves  nothing :  as 
well  might  one  say,  no  evidence. 

Fit,  unquestionably  fit,  to  be  excluded.  But 
to  what  purpose  speak  of  it  ?  Who  is  there  to 
whom  it  could  occur  to  propose  the  admission 
of  any  discourse  coming  under  this  description? 
Who  is  there,  whose  purpose  could  in  any  way 
be  served  by  it  ? 

To  a  party,  plaintiff  or  defendant,  acting  in 
bondjide^ — believing  himself  to  have  right  on 
his  side,  and  seeking  nothing  but  the  means  of 
proving  it, — there  can  be  but  one  inducement 
for  the  demanding  or  delivering  irrelevant  evi- 
dence :  viz.  the  belief  of  its  being  relevant : 
add,  material  and  needful,  without  which  the 
relevancy  of  it  would  not  help  him. 

False  conceptions  on  this  head  are  far  from 
being  unfrequent :  conceptions  which,  whatever 
ground  there  may  have  been  for  them  in  opinion, 
prove  false  in  the  result. 

By  the  force  of  prejudice,  in  a  weak  judg- 
ment, in  a  disorderly  imagination,  there  is  no 
saying  what  reverie  may  not  be  presented  in 
the  character  of  a  lot  of  evidence.  If  every 
such  supposed  or  pretended  article  of  informa- 
tion, were  liable  to  be  obtruded  upon  the  judge, 
and  in  any  quantity,  at  the  instance  and  at  the 
pleasure  of  either  party,  and  of  each  party,  no 
power  of  exclusion  on  this  ground  being  left  to 
the  judge, — it  is  easy  to'  conceive-  how  com- 
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pletely,  in  any  cause,    the  justice  of  the  case 
might  by  this  means  be  overwhehned. 

Prosecution  for  witchcraft ;  oral  evidence  in 
support  of  the  charge.  On  the  part  of  the  de- 
fendant, no  direct  evidence,  but  the  general 
proposition,  the  alleged  improbability  of  the 
fact,  in  the  character  of  circumstantial  evidence.* 
In  reply,  on  tlie  part  of  the  plaintiflF,  to  prove  the 
probability,  Glanville's  History  of  Witchcraft, 
or  any  other  article  of  the  demonological  library, 
proffered  in  evidence.  Upon  this  invitation, 
fihali  it  be  the  duty  of  the  judge  to  take  up  the 
book  on  the  spot,  and,  previously  to  his  giving 
bis  decision  in  the  cause,  to  read  it  from  begin- 
ning to  end?  and  soon  with  regard  to  every 
other  article  in  that  same  library  ?  If  not,  and 
if  he  should  not  think  fit  to  read  it,  his  reason 
for  rejecting  it  would  naturally  be  founded  on 
some  such  ground  as  what  is  expressed  by  the 
above-mentioned  clause.  In  a  reasonable  mind 
(he  would  say)  it  does  not  appear  to  me  that 
the  contents  of  this  book  are  of  a  nature  to  con- 
tribute anything,  or  at  least  anything  worth  re- 
garding, toward  the  forming  a  persuasion  afhrm- 
ing  the  existence  of  the  alleged  acts  of  witch- 
craft, charged  by  the  plaintiff  to  have  been 
committed  by  the  defendant. 
-  To  a  party  acting  in  mala  fide,  the  induce- 
ments, constant  and  casual  together,  are  equally 
obvious.  We  have  seen  the  mischiefs  liable  to 
result  to  the  party  in  the  right,  from  excessive 
.  loads  of  matter,  relevant  or  irrelevant,  thrown 
upon  the  mind  of  the  judge ;  perplexity,  decep- 
tion, misdecision.     We  have  seen  the  mischief 

•    See    Book    V.     Circumstahtiai..     Cbap.   Iff.  /«- 
frobnbilily. 
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in  the  shape  of  vexation,  expense,  and  delay, 
capable  of  being  drawn  down  from  the  same 
source  upon  the  party  who  has  right  upon  his 
side  ;  so  many  mischiefs,  so  many  inducements, 
in  the  eyes  of  a  malicious  and  unscrupulous 
adversary. 

The  following  are  natural  exemplifications  of 
irrelevant  evidence ; — 

1 .  Be  the  suit  criminal  or  non-criminal,  evi- 
dence [against  Tertius  is  relevant  or  irrelevant 
as  against  Reus,  according  as  participation  is  or 
is  not  brought  home  to  him.  Will  it  be  so,  or 
not  ?  Sometimes  it  will  not  be  to  be  known,  till 
the  whole  of  it  has  been  gone  through:  some- 
times the  fact  of  the  participation  may  be  proved 
or  disproved  in  the  first  instance.  The  line  of 
conduct  by  which  a  burthen,  a  legal  obligation, 
criminal  or  non-criminal,  is,  or  ought  to  be, 
imposed  upon  Tertius,  is  (we  shall  say)  a  chain 
of  acts,  theconnectionof  which  with  the  conduct 
of  Reus  may  be  proved  by  some  act  antecedent 
to  the  very  first  link,  subsequent  to  the  last,  or 
in  concomitancy  with  imy  intermediate  one. 
An  example  of  the  first  mentioned  case,  an 
order;  of  the  next,  an  act  of  confirmation  ;  of 
the  last,  extrajudicial  discourse  of  a  confessorial 
nature,  in  the  way  of  conversation,  acknowledg- 
ing participation  by  any  of  those  modes  of  be- 
haviour which  in  a  criminal  case  denominate  a 
man  an  accessary,  whether  before  the  fact  or 
after  the  fact. 

What  may  have   happened  is,    that,  though 

Reus  was  in  confederacy,  all  along,  with  Tertius, 

and  though  evidence  sufficient  for  the  proof  of 

the  confederacy  exists,   and  can  be  produced, 

^^^^     yet  the  nature  of  it  cannot  be  understood-^l^^ 
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after  the  part  acted  by  Tertius  has  been  brought 
to  view. 

In  all  these  cases,  prove  participation  upon 
Reus,  everything  that  has  been  done  by  Tertius 
is  material:  all  evidence  which  contributes  to 
proof  of  it  is  relevant.  If  no  such  participation 
be  proved,  all  that  was  done  by  Tertius  is,  with 
regard  to  Reus,  immaterial ;  all  the  evidence  of 
it  irrelevant. 

If  (as  in  case  of  an  order,  or  formal  act  of 
ratification)  it  be  agreed  or  established  that  no 
proof  of  participation,  no  other  proof,  can  be 
given,  than  what  is  distinctly  separate  from  the 
evidence  of  the  principal  course  of  action ;  if, 
at  the  same  time,  the  proof  of  the  act  of  parti- 
cipation be  short,  that  of  the  principal  course  of 
action  long;  the  proof,  or  what  is  given  for  proof, 
of  the  act  of  participation,  should  come  first. 
Why  ?  Because,  failing  this  proof,  evidence  of 
the  principal  course  of  action  falls  into  the  cate- 
gory of  irrelevant  evidence,  and  the  suit  should 
of  course  be  rid  of  it. 

What  has  been  done  by  English  law  in 
relation  to  irrelevant  evidence,  distributes  itself 
naturally  under  two  heads :  what  has  been 
done  for  the  exclusion  of  irrelevant  matter,  and 
what  has  been  done  for  the  accumulation  of  it. 

First,  as  to  the  exclusion  of  it.  In  this 
respect,  much  depends  upon  the  words  in 
which  the  evidence  is  collected, 

I.  Collected  vim  voce,  coram  judice  el  par- 
tibus,  all  irrelevant  matter,  everything  that 
appears  to  wander  from  the  point,  is  nipped 
in  the  bud. 

Accordingly,  to  the  extent  in  which  this 
mode  (including  its  sub-modifications)  is  em- 
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ployed,  irrelevancy,  in  the  character  of  a  source 
of  vexation,  expense,  and  delay,  is  scarce 
known ;  exclusion  takes  place  instanter,  and 
no  mischief  is  produced  on  either  side.  None 
by  the  exclusion,  because  wliat  is  excluded  is 
of  no  use ;  none  by  the  irrelevant  evidence, 
because,  before  it  has  time  to  produce  any  mis- 
chief, the  door  is  shut  against  it. 

In  the  following  modes  of  collection,  accord- 
ingly, the  plague  of  irrelevancy  is  in  a  manner 
unknown  :  1.  In  the  natural  mode,  as  employed 
in  causes  tried  in  courts  of  conscience,  and 
before  justices  of  the  peace  out  of  sessions. 
2.  In  the  jury  trial  mode.  3.  In  preliminary 
examinations  taken  before  a  justice  of  the 
peace,  or  before  a  coroner.  4,  In  examinations 
before  committees  of  inquiry,  or  commissioners 
of  inquiry. 

2.  Irrelevant  evidence  is  the  peculiar  growth 
of  equity.  In  the  language  of  that  country,  it 
is  called  scaiidal  and  mpertiiience.  For  the  de- 
signation of  matter  to  which  nothing  worse  can 
be  objected  than  that  it  is  useless,  the  word 
impertinence  seems  to  have  been  employed: 
when  the  irrelevancy  is  aggravated  by  inju- 
riousness,  the  word  scandaL 

A  consequence  inseparable  from  the  modes 
of  collection  there  in  use,  is,  that  in  this  case  the 
peccant  matter,  before  it  is  turned  out,  must  be 
let  in.  This  circumstance  we  may  be  pretty 
well  assured  was  not  overlooked,  when  the 
mode  of  collection  came  to  be  chosen,  in,  by, 
and  for,  those  courts.  Nothing  could  be  better 
adapted  to  the  ends  of  judicature.  Business 
made  by  the  quantity  of  peccant  matter  let  in ; 
business  made  by  the  discussions  relativ^o 
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the  exclusion  of  it :  business  made  by  admis- 
sion in  the  first  place ;  business  made  by  ex- 
clusion in  the  second  place. 

The  mischief  swelled  to  such  a  height  as 
to  be  past  endurance :  the  auditory  nerves  of 
the  judge  (of  a  judge  who  never  heard  any- 
thing about  the  matter)  were  continually 
wounded  by  it:  it  became  necessary  to  apply 
a  preventive  remedy.  Order  that  no  ari-surr* 
be  given  in  without  having  been  signed,  and 
thence  manufactured  and  dressed  up,  by  coun- 
sel :  order  that  no  interrogations  be  exhibited 
for  the  examination  of  witnesses,  without  having 
received  the  same  security  against  scandal  and 
impertinence.  An  additional  load  of  vexation, 
expense,  and  delay,  laid  upon  all  causes,  and 
the  chance  of  misdecision  increased  by  the 
sophistication  of  the  evidence,  for  the  adding  of 
a  sham  security  against  the  irrelevant  matter 
that  might  come  to  be  introduced  in  here  and 
there  a  cause !  As  if  the  responsibility  of  the 
underling  sort  of  lawyer  whom  the  j  udge 
punishes  every  day  without  scruple,  could 
receive  any  material  addition  from  the  respon- 
sibility of  another  sort  of  lawyer,  whose  situa- 
tion is  too  near  that  of  the  judge  to  be  exposed 
to  punishment. 

Business  made  by  letting  in  the  irrelevancy  ; 
business  made  by  tossing  it  about  when  in,  and 
throwing  it  out ;  business  made  by  stationing  a 
set  of  porters  whose  constant  employment  is 
to  keep  it  out.  Should  irrelevancy  creep  in 
notwithstanding,  does  the  responsibility  amount 

*  Ready-written  deposition  of  a  defendant,  as  extracted 
by  ready-written  allegations  and  interrogations  delivered  on 
the  part  of  the  plaintiff. — See  Book  11.  Secitrities. 
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to  anything  ?  Oh,  no  :  that  would  be  contrary 
to  all  rule.  It  is  the  lawyer  that  transgresses; 
it  is  the  client  that  is  punished  for  it. 

How  irrelevancy  is  shut  out,  when  it  is  men's 
wish  to  shut  it  out,  has  been  seen  already.  But 
what  could  be  more  adverse  to  the  ends  of 
judicature? 

We  come  now  to  speak  of  the  arrangements 
whereby  the  accumulation  of  the  same  valu- 
able matter  is  compelled,  or  otlierwise  encou- 
raged, in  subservience  to  the  same  ends. 

1,  Of  one  of  the  consequences  of  the  exclu- 
sion put  upon  the  most  satisfactory  kind  of 
evidence,  confessorial  evidence,  a  momentary 
mention  has  been  already  made :  the  time  of 
the  judge  consumed,  his  faculties  oppressed,  by 
an  inundation  of  inferior,  of  hearsay  and  other 
extraneous,  evidence.  First  sample  of  virtually 
irrelevant  evidence  artificially  ana  habitually  ac- 
cumulated,—extraneou8,vice  confessorial  atlarge. 

•2.  In  this  case,  and  from  the  rest  of  the 
matter  belonging  to  this  case,  should  be  distin- 
guished the  more  particular  case  where  the 
use  of  the  confessorial  evidence  is  to  serve  for 
the  authentication  of  an  article  of  written  evi- 
dence (contractual,  or  casual  and  informal) :  a 
sort  of  evidence  extractable  from  tlie  party; 
without  any  additional  vexation,  expense,  or 
delay ;  and  not  without  a  boundless  mass  of 
vexation,  expense,  and  delay,  from  extraneous 
sources.  Second  sample  of  virtually  irrelei.'aDt 
evidence  artificially  accumulated, — extraneous 
evidence  vice  confessorial  for  the  purpose  of 
authentication. 

In  a  mass  of  assertive  matter,  whatsoever  is 
false  without  conveying  instruction  by  i 
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sity,  is,  on  that  account,  whether  relevant  or 
irrelevant,  at  any  rate  superfluous  and  useless. 
The  falsehoods  of  the  thief,  or  other  unlicensed 
malefactor, — such  falsehoods,  especially  when 
drawn  from  him  by  interrogation,  in  court  or 
out  of  court,  are  pregnant  with  instruction, 
useful  instruction :  the  fictions  and  other  false- 
hoods of  the  lawyer,  relevant  or  irrelevant, 
always  superfluous  and  useless,  barren  of  in- 
struction, are  pregnant  with  nothing  but  con- 
fusion and  misconception,  their  intended  fruit. 

3.  Of  the  nature  of  that  sort  of  discourse 
which  forms  the  matter  of  written  pleadings,  a 
slight  sketch  has  been  already  given ;  of  its 
inutility;  of  its  repugnancy  to  the  ends  of  jus- 
tice; of  its  subserviency  to  the  ends  of  judi- 
cature. Third  sample  of  virtually  irrelevant 
evidence  artificially  accumulated,  —  matter  of 
written  pleadings,  and  more  especially  of  that 
sort  of  written  pleading  which  is  called  special. 

What!  Pleading?  the  matter  so  carefully 
distinguished  from  evidence?  Do  you  call 
pleading  evidence? 

It  is,  and  it  is  not,  evidence.  It  is  not,  to 
any  good  purpose ;  it  is,  to  a  variety  of  bad 
ones.  It  is  not,  for  the  purpose  of  giving 
termination,  or  at  least  any  right  termination,  to 
the  suit;  it  is,  for  the  purpose  of  giving  con- 
tinuance to  the  suit.  It  is  not,  for  the  purpose 
of  grounding  any  right  decision  upon,  and  in 
favour  of,  the  merits ;  it  is,  for  the  purpose  of 
grounding  wrong  decisions  on  points  foreign  to 
the  merits.  It  is  not,  for  the  purpose  of  any 
decision,  subservient  to  any  of  the  ends  of  jus- 
tice, because,  being  partly  irrelevant  and  partly 
false,  it  is  known  to  be  unworthy  of  all  regard, 
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and  accordingly  no  regard  is  ever  paid  to  it :  it 
is,  for  the  purpose  of  producing,  without  com- 
pensation, that  vexation,  expense,  and  delay,  for 
which  a  compensation  is  aftorded  by  genuine 
evidence :  it  is,  for  producing  that  misdecision, 
the  danger  of  which  constitutes  the  character- 
istic mischief  of  false  evidence. 

In  lawyers'  language,  it  is  not  evidence; 
because  lawyers  have  settled  with  themselves 
not  to  give  the  name  of  evidence  to  any  asser- 
tion, which,  in  case  of  mendacity,  they  are  not 
prepared  to  punish.  It  is  evidence,  because, 
with  the  exception  of  that  accidental  and  ad- 
ventitious property,  viz.  that  of  subjecting  the 
utterer  to  punishment  in  case  of  mendacity,  it 
has  all  the  characters  of  evidence. 

It  is  not  evidence,  for  the  purpose  of  sub- 
jecting to  punishment  tlie  liar  by  whom  it  is 
delivered ;  it  is  evidence,  for  the  purpose  of 
subjecting  to  pillage  the  innocent  suitor  at 
whose  expense  it  is  delivered. 

4.  Bills  in  equity  may  either  be  included 
under  the  last  preceding  head,  or  be  considered 
as  constituting  a  separate  one. 

The  matter  of  them  may  be  considered  as 
part  of  the  matter  of  written  pleading,  inas- 
much as  it  takes  shelter,  along  with  the  rest, 
under  the  wing  of  the  mendacity-licence. 

It  may  be  considered  as  a  separate  article, 
in  virtue  of  the  multifariousness  of  its  contents  : 
in  virtue  of  its  containing  (over  and  above  the 
matter  of  assertion)  matter  of  interrogation, 
and  matter  of  surplusage, —  general  matter, 
which,  if  the  appropriate  matter  happens  to  be 
more  or  less  true,  is  still  irrelevant. 

From  the  rest  of  the  irrelevant  matte 
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whatever  might  be  the  consequence  of  omitting 
it,  never  is  omitted,  may  be  distinguished  one 
never-omitted  portion  of  scandal  and  imperti- 
nence :  impertinence,  and  that  of  a  scandalous 
nature,  regularly  put  in  by  the  learned  person 
whom  the  party  is  forced  to  pay  for  keeping  out 
scandal  and  impertinence. 

Another  difference.  In  the  sort  of  matter 
that  is  more  apt  to  be  presented  by  the  word 
pleading, — in  vi'hat  at  common  law  goes  by  that 
name, — a  man  puts  in,  or  does  not  put  in,  lies, 
as  he  sees  convenient :  at  any  rate,  the  obliga- 
tion of  mendacity  does  not  extend  to  any  of 
the  assertions  appropriate  to  the  individual 
suit.  In  the  matter  of  a  bill,  one  necessary 
part  is  appropriate  matter,  in  respect  of  which 
matter  the  learned  draughtsman  is  forced  to 
tell  lies,  on  pain  of  loss  of  cause  to  his  client: 
this  part  is  distinguished  by  the  name  of  charg- 
ing part :  a  chain  of  assertions,  constituting  the 
indispensable  foundation  of  the  corresponding 
chain  of  questions.  What  you  do  not  know, 
and  ask  to  know,  (ask  of  the  defendant  whom 
you  suppose  to  know),  you  must  declare  that  you 
know,  and  pretend  to  tell  the  court  how  it  is. 

5.  To  the  account  of  the  difference  in  respect 
of  the  modeof  collecting  the  evidence,  as  between 
common  law  and  equity,  must  be  set  down  an 
unknown  mass  of  irrelevant  or  otherwise  redun- 
dant matter,  in  such  of  the  written  instruments 
as  have  the  name  of  evidence.  The  commis- 
sioner or  examiner,  the  judge  fl(/ /'oc,  by  whom 
the  evidence  is  extracted  in  this  shape,  is  paid 
according  to  the  quantity.  That  in  this  state  of 
things  a  portion  of  surplusage  should  in  the  aggre- 
gate mass  of  causes  be  generated,  (not  to  say 
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in  each  particular  cause),  follows  as  matter  of 
course.  It  is  equally  obvious,  titat  the  quantity 
of  it  lies  not  within  the  reach  of  calculation ; 
varying  with  individual  circumstances,  as  well 
as  with  the  idiosyncracy  of  the  individual  in  each 
individual  cause. 

6.  Indistinctness  is  the  parent,  not  only  of 
confusion,  but  of  surplusage.  Confusion  gene- 
rates business :  surplusage  is  business  ready 
generated.  In  the  courts  called  ecclesiastical, 
the  plaintiff's  story,  true  or  false,  possesses  at  any 
rate  that  species  and  degree  of  distinctness  which 
is  produced  by  a  division  into  numbered  articles. 
The  principle  of  distinctness  thus  infused  into 
the  charges,  with  the  indirect  questions  virtually 
included  in  them,  extends  itself  to  the  answers, 
and  60  on  to  any  objections  (or,  as  they  are 
called,  ccceptioris)  which,  on  the  score  of  insuffici- 
ency, or  any  other,  may  come  to  have  been  taken 
to  the  answer.  In  equity  practice,^ — after  the 
clouds  of  confusion  that  have  been  raised  by 
an  undivided  bill,  followed  by  an  undivided 
answer,  each  with  its  train  of  surplusage, — two 
species  of  instruments  (viz.  the  list  of  questions 
by  which,  under  the  name  of  mterrogatorks, 
testimony  is  extracted  from  extraneous  wit- 
nesses, and  the  list  of  observations  by  which, 
under  the  name  oicvvcptioiis,  ulterior  responses 
are  called  for  at  the  hands  of  a  defendant)  have 
somehow  or  other  been  suffered  to  receive  the 
benefit  of  this  principle.  To  no  lawyer  by 
■whom  any  such  articulated  instrument  was  ever 
drawn, — to  no  professional  lawyer  (not  to  speak 
of  judges),  could  the  distinctness  and  compara- 
tive perspicuity  of  the  instrument  thus  divided, 
have  ever  been  a  secret :  by  no  such  lavy 
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could  that  confusion,  which,  in  the  undivided 
uistruments,  results  from  the  non-ap plication  of 
that  principle,  have  been  unexperienced,  have 
passed  unperceived.  It  would  therefore  have 
long  ago  been  applied  to  every  such  instru- 
ment, had  distinctness  been  among  the  ends  of 
judicature. 

7.  Of  affidavit  evidence,  that  worst  sort  of 
evidence,  on  which,  and  which  alone,  so  many 
causes  are  tried, — the  only  sort  which  a  judge  of 
the  learned  class  ever  receives  for  his  own  use, — 
mention  has  been  made  already.  To  point  out 
how  efficient,  in  the  character  of  a  cause  of 
clearness,  the  same  principle,  articulate  division, 
would  be  in  this  case,  the  slightest  hint  may 
(after  what  has  been  said  already)  suffice.  In 
the  case  of  a  bill  in  equity,  the  line  that  sepa- 
rates question  from  question  forms  a  sort  of 
indirect  principle  of  division,  and  thence  of 
distinctness,  however  inadequate.  In  an  affi- 
davit, even  this  faint  light  is  wanting.  What 
can  be  more  evident  than  the  utility  of  affidavit 
evidence  to  the  ends  of  judicature? 

The  confusion  that  pervades  affidavit  evidence 
is  still  more  favourable  to  evasion  ;  and  thence 
(through  the  medium  of  deception)  to  misdeci- 
sion ;  thence  to  vexation,  expense,  and  delay, 
through  the  medium  of  irrelevancy.  But  its 
subserviency  to  the  intermediate  ends  of  tech- 
nical judicature  does  not  lessen  its  subserviency 
to  these  ultimate  ends;  nor  therefore  supersede 
the  mention  of  it. 

When,  in  a  bill  in  equity,  an  answer,  or  a 
deposition,  the  adverse  party  has  observed  what 
to  him  appears  to  come  under  the  denomination 
of  scandal  or  impertinence ;  he  applies  to  the 
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court,  that  the  obnoxious  instrument  may  be 
referred  to  the  master,  (the  subordinate  judge 
of  the  court),  to  report  whether  there  be  any 
matter  of  that  description,  and  if  yes,  to  cause 
it  to  be  expunged  :  costs  to  be  paid  by  the 
delinquent. 

How  useful  an  arrangement,  if,  in  the  e^uitj/ 
(as  the  phrase  is)  of  this  equity  practice,  some 
master  were  employed,  or  some  other  connoisseur 
in  scandal  and  impertinence,  to  look  over  the 
whole  of  the  current  mass  of  "  practical  forms" 
in  this  view.  Ten  volumes  of  this  sort  of  matter 
lie  before  me,  all  in  one  modem  publication, 
virtual  folios,  though  nominal  octavos. 

Impertinence  (to  speak  technically)  he  might 
find  to  constitute  the  ground  of  all  of  them ; 
scandal,  an  appropriate  sort  of  embroidery,  in 
not  a  few  :  more  particularly  in  those  copious 
effusions  of  technical  eloquence  called  indki- 
ments  and  infor?nations :  more  particularly  still 
where  the  effusion  comes  under  the  denomina- 
tion of  a  li/'d,  or  (on  that  or  any  other  score) 
comes  under  the  denomination  of  a  state  or  poli- 
tical offence. 

On  the  occasion  of  a  libel  more  particularly. 
certain  scandal  is  (or  at  least  used  to  be)  regularly 
employed  to  encounter  prolileniatkal :  vicious  or 
virtuous,  the  defendant's  life,  character,  and 
behaviour,  is  or  was  aspersed.  Between  the  twu 
scandals,  observe  the  difference  :  that  which  is 
certainly  scandal,  is  uttered  under  a  licence, 
and  the  author  paid  for  it :  that  which  may 
either  be  scandal  or  useful  truth,  is  uttered 
without  the  licence  ;  and  the  author,  guilty  or 
not  guilty,  together  with  an  indeterminate  train 
of  innocent  men  in  the  character  of  priuts 
and  venders,  is  made  to  pay  for  i' 
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In  the  mean  time,  and  until  the  master  here 
spoken  of  shall  have  received  the  reference,  and 
made  his  report,  and  that  report  been  acted 
upon,  and  the  expunction  eflfected, — the  way 
might  be  paved,  at  any  rate,  for  such  a  reform, 
by  a  constitutional  resolve :  I  mean,  among 
jurymen,  but  more  especially  special  jurymen, 
ana  on  the  occasion  of  all  those  political  offences 
of  which  the  mischievousness  is  so  problemati- 
cal as  it  is  commonly  in  the  case  of  state  libels : — 
to  lay  it  down  to  themselves  as  an  inviolable 
rule,  to  pronounce  a  verdict  of  not  guilty,  if, 
among  all  these  charges  so  coupled  together  in 
the  conjunctive,  there  be  a  single  one,  which, 
(whether  capable  of  proof  or  not  capable)  is  not 
fully  proved.  Of  what  use  is  that  man's  con- 
science to  him,  who  suffers  an  attorney-general, 
or  any  other  lawyer  at  the  bar,  with  or  without 
the  support  of  an  imperious  and  brow-beating 
lawyer  upon  the  bench,  to  force  him  to  commit 
perjury  ? 
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CHAPTER  VI. 

EXCLUSION  OF  THE  EVIDENCE  OF  A  CATHOLIC 
PRIEST,  RESPECTING  THE  CONFESSIONS  EN- 
TRUSTED   TO    HIM,    PROPER. 

Among  the  cases  in  which  the  exclusion  of 
evidence  presents  itself  as  expedient,  the  case 
of  catholic  confession  possesses  a  special  claim 
to  notice. 

In  a  political  state,  in  which  this  most  exten- 
sively adopted  modification  of  the  christian  reh- 
gion  is  established  upon  a  footing  either  of 
equality  or  preference,  the  necessity  of  the 
exclusion  demanded  on  this  ground  will  proba- 
bly appear  too  imperious  to  admit  of  dispute. 

In  taking  a  view  of  the  reasons  which  plead 
in  favour  of  it,  let  us  therefore  suppose  the  scene 
to  lie  in  a  country  in  which  the  catholic  religion 
is  barely  tolerated  :  in  which  the  wish  would  be 
to  see  the  number  of  its  votaries  decline,  but 
without  being  accompanied  with  any  intention 
to  aim  at  its  suppression  by  coercive  methods. 

Any  reasons  which  plead  in  favour  of  the  ex- 
clusion in  this  case  will,  h  fortiori ^  serve  to  justify 
the  maintenance  of  it,  in  a  country  in  which  this 
religion  is  predominant  or  established. 
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These  reasons  seem  referable  partly  to  the  one, 
partly  to  the  other,  of  two  of  the  heads  above- 
mentioned  ;  viz.  I.  Evidence  (the  aggregate 
mass  ofevidence)  not  lessened,  and  2.  Vexation, 
preponderant  vexation. 

1.  First  reason  in  favour  of  the  exclusion; 
mass  ofevidence  not  lessened  by  it. 

Suppose  it  an  established,  and  thence  a  known 
rule  of  procedure,  that  a  catholic  priest  is  not 
exempted  from  the  obligation  of  disclosing  {if 
called  upon  in  a  judicial  way,  like  any  other 
witness)  statements  made  to  him  in  such  his 
character,  by  a  person  appearing  before  him  in 
the  character  of  a  penitent,  in  the  catholic  sense : 
statements  of  such  a  nature,  as  would  operate 
in  the  character  of  self-prejudicing  (including 
self-criminative)  evidence,  if  reported  by  such 
his  confessor,  in  or  for  the  use  of  a  court  of 
justice. 

What  would  be  the  consequence? — That,  of 
that  quantity  of  confessorial  evidence  which  is 
now  delivered  in  secret  for  a  purpose  purely 
religious,  a  certain  proportion  (it  is  impossible 
to  say  what,  but  probably  a  very  considerable 
one)  would  not  be  so  delivered  :  would  be  kept 
back,  under  the  apprehension  of  its  being  made 
use  of  for  a  judicial  purpose.  The  rule  would 
operate  as  a  prohibition  upon  all  such  confes- 
sions for  the  spiritual  purpose,  as  would  be  ap- 
plicable to  the  temporjil  purpose :  and  the 
penalty  would  be,  whatever  consequence  of  a 
penal  or  otherwise  burthensome  nature  might 
be  expected  to  flow  from  the  decision  which  such 
testimony  would  warrant,  and  would  therefore 
be  calculated  to  draw  forth. 

So  far  as  the  prohibition  thus  applied  had  its 
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natural  effect,  the  effect  of  preventing  the  prac- 
tice; so  far,  the  support  afforded  to  the  exclu- 
sion by  the  reason  "  mass  of  evidence  not 
lessened,"  would  extend.  So  far  as  the  prohiv 
bition  failed  of  being  followed  by  this  effect,  the 
reason  operating  in  support  of  the  exclusion 
would  be  to  be  sought  for  under  another  head ; 
venation,  preponderant  vexation. 

Of  this  vexation,  then,  what  would  be  the 
quality  and  the  amount  ?  It  would  present 
itself  in  a  variety  of  shapes. 

I.  I  set  out  with  the  supposition,  that,  in 
the  country  in  question,  the  catholic  religion 
was  meant  to  be  tolerated.  But,  with  any  idea 
of  toleration,  a  coercion  of  this  nature  is  alto- 
gether inconsistent  and  incompatible.  In  the 
character  of  penitents,  the  people  would  be 
pressed  with  the  whole  weight  of  the  penal 
branch  of  the  law  :  inhibited  from  the  exercise 
of  this  essential  and  indispensable  article  of 
their  religion ;  prohibited,  on  pain  of  death, 
from  the  confession  of  all  such  misdeeds  as,  if 
judicially  disclosed,  would  have  the  effect  of 
drawing  down  upon  them  that  punishment; 
and  so,  in  the  case  of  inferior  misdeeds,  com- 
bated by  inferior  punishments. 

Such  would  be  the  consequence  to  penitents. 
To  confessors,  the  consequences  would  be  at 
least  equally  oppressive.  To  them,  it  would  be 
a  downright  persecution :  if  any  hardship,  in- 
flicted on  a  man  on  a  religious  account,  be 
susceptible  of  that,  now  happily  odious,  name. 
To  all  individuals  of  that  profession,  it  would  be 
an  order  to  violate  what  by  them  is  numbered 
amongst  the  most  sacred  of  religious  duties. 
In  this  case,  as  in  the  case  of  all  conSictst 
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this  kind,  some  would  stand  firm  under  the 
persecution,  others  would  sink  under  it.  To  the 
former,  supposing  arrangements  on  this  head 
efficient  and  consistent,  it  would  have  the  effect 
of  imprisonment ;  a  most  severe  imprisonment 
for  life.  As  to  those  who  sunk  under  it;  what 
proportion  of  the  number  would  on  tliis  occasion 
be  visited  by  the  torments  of  a  wounded  con- 
science, and  to  what  degree  of  intensity  those 
torments  would  amount  in  the  instance  of  each 
individual,  are  questions,  the  answer  to  which 
must  on  this  occasion  be  referred  by  a  non- 
catholic  to  the  most  competent  judges  amongst 
catholics  :  but  a  species  of  suffering,  the  esti- 
mation of  which  does  not  require  any  such 
appropriate  and  precise  information,  is  the 
infamy  that  could  not  but  attach  itself  to  the 
violation  of  so  important  a  professional  as  well 
as  religious  duty. 

The  advantage  gained  by  the  coercion,  gained 
in  the  shape  of  assistance  to  justice,  would  be 
casual,  and  even  rare :  the  mischief  produced 
by  it,  constant  and  all-extensive.  Without 
reckoning  the  instances  in  which  it  happened 
to  the  apprehension  to  be  realized;  the  alarm 
itself,  intense  and  all-comprehensive  as  it  would 
be,  would  be  a  most  extensive  as  well  as  afflic- 
tive grievance. 

But  the  vexation  pointed  to  as  above  would 
not  be  the  only  price  that  would  be  to  be  paid 
for  so  inadequate  an  advantage.  The  advan- 
tages of  a  temporal  nature,  which,  in  the  coun- 
tries in  which  this  religious  practice  is  in  use, 
flow  from  it  at  present,  would  in  a  great  degree 
be  lost :    the  loss  of  them  would  be  as  extensive 
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as  the  good  effects  of  the  coercion  in  the  cha- 
racter of  an  aid  to  justice. 

To  form  any  comparative  estimate  of  the 
bad  and  good  eftects  flowing  from  this  institu* 
tion,  belongs  not,  even  in  a  point  of  view  purely 
temporal,  to  the  design  of  this  work.  The  basis 
of  the  inquiry  is,  that  this  institution  is  an 
essential  feature  of  the  catholic  religion,  and 
that  the  catholic  religion  is  not  to  be  sup- 
pressed by  force. 

If  in  some  shapes  the  revelation  of  testimony 
thus  obtained  would  be  of  use  to  justice,  there 
are  others  in  which  the  disclosures  thus  made  are 
actually  of  use  to  justice,  under  the  assurance 
.  of  their  never  reaching  the  ears  of  the  judge. 
Repentance,  and  consequent  abstinence  from 
future  misdeeds  of  the  tike  nature  ;  repentance, 
followed  even  by  satisfaction  in  some  shape  or 
other,  satisfaction  more  or  less  adequate  for  the 
past :  such  are  the  well  known  consequences  of 
the  institution ;  though  in  a  proportion  which, 
besides  being  everj-v/here  unascertainable,  will 
in  every  country  and  in  every  age  be  variable, 
according  to  the  degree  and  quality  of  the  in- 
fluence exercised  over  the  people  by  the  religious 
sanction  in  that  form,  and  the  complexion  of  the 
moral  part  of  their  character  in  other  respects. 

But,  without  any  violation  of  this  part  of  his 
religious  duty,  and  even  without  having  suc- 
ceeded so  far  as  to  have  produced  in  the  breast 
of  the  misdoer  any  permanent  and  efficacious 
repentance,  modes  are  not  wanting  in  which  it 
may  be  in  the  power,  as  it  naturally  will  be  in 
the  inclination,  of  a  conscientious  and  intelligent 
confessor,  to  furnish  such  information  as  shall 
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render  essential  service  to  the  interests  of  jus- 
tice. I  mean,  by  ministering  to  tlie  preven- 
tion of  such  individual  misdeeds  as,  though 
meditated,  are  as  yet  at  a  stage  short  of  con- 
summation ;  or  of  such  others  as,  though  as 
yet  not  distinctly  in  contemplation,  are  in  a 
way  to  present  themselves  to  the  same  cor- 
rupted mind.  Who  the  misdoer  is,  the  confes- 
sor knows  better  than  to  disclose  ;  as  little  will 
he  give  any  such  information  as  may  lead  to 
the  arrestation  of  the  delinquent,  under  circum- 
stances hitely  to  end  in  his  being  crushed  by 
the  afflictive  hand  of  the  law.  But,  without  any 
such  disclosure,  he  may  disclose  what  shall  be 
sufficient  to  prevent  the  consummation  of  the 
impending  mischief.  "  At  such  or  such  an  hour, 
go  not,  unless  accompanied,  to  such  or  such  a 
place :  strengthen  such  or  such  a  door :  be 
careful  to  keep  well  fastened  such  or  such  a 
window." 

Warnings  of  this  kind,  if  I  understand  aright, 
have  not  unfrequently  been  given.  Warnings, 
which  might  have  been  given,  and  would  have 
been  given  in  better  times,  might  (had  they 
been  given)  have  operated  as  preventives  to  the 
most  grievous  public  calamities.  At  the  time  of 
the  religious  wars  in  France,  more  than  one  of 
the  fanatics,  who,  with  different  degrees  of  suc- 
cess, aimed  a  murderous  hand  at  the  person  of 
the  monarch,  prepared  themselves  for  the  enter- 
prize,  according  to  the  histories  of  the  times,  by 
previous  confessions,  in  the  course  of  which  the 
design  was  more  or  less  disclosed.  Without 
exposing  the  intended  assassin,  it  might  natu- 
rally have  been  in  the  power  of  the  confessor  to 
have  frustrated  his  flagitious  project :  without 
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opportunity,  the  attempt  would  not  have  been 
made;  and,  without  the  attempt,the  design  would 
not  have  afforded  evidence  sufficient  for  the  pur- 
pose of  penal  justice. 

The  discussion  has  been  rendered  the  more 
particular,  for  the  purpose  of  giving  the  clearer 
view  of  the  essential  differences  by  w^hich  this 
case  stands  distinguished  from  another,  with 
which  it  might  be  liable  to  be  confounded :  I 
mean  the  case  of  those  disclosures  which  may 
come  to  be  made  by  an  individual,  criminal  or 
non- criminal,  to  a  law  adviser,  in  the  character 
of  attorney  or  advocate;  a  topic  which  will 
come  to  be  considered  in  its  place.* 

♦  Vide  infr^,  Part  IV.     Vexation,  chap.  v.    sect.  5. 
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CHAPTER  VII. 

HEMEDIES    SUCCEDANEOUS   TO   THE    EXCLUSION 

OF    EVIDENCE. 

We  have  seen  how  easily  it  may  happen  that 
the  evils  opposite  to  the  collateral  ends  of  jus- 
tice shall  be  greater  than  the  evils  opposite  to 
the  direct  ends;  that  the  vexation,  expense, 
and  delay,  produced  by  the  delivery  of  this  or 
that  lot  of  evidence,  shall  constitute  a  greater 
mass  of  evil  than  that  of  the  undue  decision  or 
failure  of  justice  that  may  take  place  for  want  of 
it :  and  this,  even  supposing  the  misdecision  to 
be  not  merely  the  accidental  or  probable,  but 
the  necessary,  result  of  the  exclusion  put  upon 
the  evidence.  We  have  seen  that,  in  this  case, 
if  there  be  no  other  resource,  the  propriety  of 
the  exclusion  is  a  necessary  result. 

But,  how  necessary  soever,  it  is  manifestly 
an  extreme  and  a  most  disastrous  remedy.  It 
is  sitting  down  under  the  disease,  to  save  the 
unpleasant  consequences  apprehended  from  the 
remedy.  It  is  taking  the  course  the  patient 
would  take  who  should  resolve  to  endure  the 
torment  of  the  stone,  in  order  to  save  the  pain 
and  danger  of  the  operation. 

But  as,  under  the  pressure  of  that  bodily 
affliction,  a  skilful  physician  will  naturally  look 

VOL.  IV.  Q  Q 
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out  with  anxious  diligence  for  whatever  milder 
remedy  presents  any  prospect  of  relief;  so, 
where  vexation,  expense,  and  delay,  is  the  dis- 
ease, a  vigilant  and  honest  legislator  will  never 
embrace  exclusion  and  thence  misdecision  in 
the  character  of  a  remedy,  without  applying 
all  his  industry  to  the  discovery  of  other  reme- 
dies that  may  be  applied  without  contravention 
of  any  of  the  ends  of  justice. 

If  the  exclusion  of  evidence  be  proper  and 
justifiable  in  any  case,  it  can  only  be  in  default, 
or  by  reason  of  the  insufficiency,  of  such  milder 
remedies.  The  indication  therefore  of  what  pre- 
sents itself  in  that  character,  is  a  task  which 
seems  indispensable  to  the  present  work. 

The  following  short  descriptions  may  serve,  in 
the  first  instance,  to  afford  a  general  conception 
of  the  principal  arrangements  that  offer  them- 
selves to  this  view.  Explanations,  when  they 
appear  necessary,  will  follow.  Let  it  not  be 
regarded  as  an  objection,  if  a  set  of  arrange- 
ments presented  here  in  the  character  of  succe- 
danea  to  a  comparatively  narrow  abuse,  exclu- 
sion (rf  evidence,  should  be  found  to  include 
the  leading  features  of  a  system  competent  to 
the  extirpation  of  the  immense  mountsdn  of 
abuse,  of  which  that  inferior  hill  forms  a  part. 
Its  utility  with  reference  to  that  extraneous 
purpose,  neither  destroys  nor  impairs  its  utiUty 
with  reference  to  the  direct  purpose  of  this 
work. 

I.  Against  vexation,  expense,  and  delay» 
taken  together. 

1 .  Anticipative  survey  of  the  contents  of  the 
budget  of  evidence  on  both  sides. 

2.  Tribunals  within  reach :    in  which  is  in- 


Cm.1.-  Vn.]  REMEDIES  9UCCEDANE0LS.  JWO 

eluded,  limitation  of  the  local  extent  of  judicial 
districts;  thence  augmentation,  or  (according  to 
what  has  been,  or  has  not  been,  done  before) 
restoration,  or  non-reduction,  of  their  number: 
the  county  courts,  and  more  especially  the 
hundred  courts,  of  former  times  in  England. 

3.  Sittings  of  each  uninterrupted.  Exem- 
plifications, the  different  courts  of  conscience 
scattered  here  and  there  over  the  face  of  the 
country :  but  more  particularly  and  literally 
the  London  police  offices.  Also,  the  courts  held 
to  so  many  purposes  by  justices  of  peace,  acting, 
not  in  general  sessions,  but  in  voluntary  divi- 
sion meetings  ;  or  singly,  at  their  own  houses. 

4.  Meeting  of  the  parties  mrflm  ^'W/re,  at  the 
outset  of  every  cause,  for  the  purpose  of  the 
above-mentioned  anticipative  survey,  as  well  as 
for  so  many  other  purposes.  Exemplifications  : 
practice  of  the  courts  of  conscience,  and  of 
the  courts  held  by  justices  of  the  peace,  as 
above. 

5.  Examination  by  epistolary  correspondence  ; 
and,  by  that  means,  of  persons  resident  at  any 
magnitude  of  distance:  whether  within  or  with- 
out the  effectual  jurisdiction  of  the  court  in 
question,  or  the  government  under  which  it 
acts.  This,  in  the  case  where  examination  vivd 
voce  is  barred  by  impracticability,  physical  or 
prudential. 

II.  Against  expense,  exclusively  or  more 
particularly. 

(G)  1.  Power  to  any  party  to  insist  upon  the 
production  of  any  evidence,  notwithstanding  any 
preponderancy  of  expense,  on  condition  of  bear- 
ing the  burthen  of  it  definitively,  as  well  as  in 
the  first  instance.     This  includes  the  defraying 
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the  expense  necessary  to  the  production  of  evi- 
dence deemed  necessary  to  the  opposite  party, 
in  preference  to  the  seeing  a  decision  pro- 
nounced in  favour  of  the  adversary  (say  the  de- 
fendant) on  the  ground  of  the  inordinateness  of 
such  necessary  expense. 

(7)  2.  Advertisement  for  assistance  to  justice 
for  the  expense  of  evidence.  The  need  of  such 
assistance  to  he  certified  by  the  judge,  if  he 
thinks  fit,  after  hearing  what,  on  the  occasion 
of  the  anticipative  survey,  has  been  said  on  both 
sides.  ^^H 

(8)  3.  Abolition  of  taxes  upon  justice.  ^^^H 
III.  Against  delay.  7^^| 
Against  delay,  in  respect  of  the  contingently 

consequent  deperition  of  the  matter  of  evi- 
dence :— 

(9)  1.  Prompt  collection  of  forthcoming,  with- 
out waiting  for  the  unforthcoming,  evidence. 

Against  delay  in  respect  of  the  contingently 
consequent  deperition  of  the  matter  of  satis- 
faction : — 

(10)  2.  Provisional  decision  on  either  side: 
taking  sufficient  security  for  restitution  ad  in- 
tegrum, in  the  event  of  a  subsequent  production 
of  the  as  yet  unforthcoming  evidence. 

(11)  3.  Provisional  sequestration  of  the  mat- 
ter of  satisfaction,  without  ulterior  decision  at 
that  time. 

IV,  Against  vexation  to  the  judicial  breasts, 
and  consequent  delay,  in  the  paramount  appel- 
late judicature  of  the  House  of  Lords  :  (a  very 
particular  case,  peculiar  to  the  British  consti- 
tution). 

(12)  I.  Application  of  the  principle  of  the 
Grenville  Act  to  that  upper  house  of  parliament. 
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After  this  summary  view,  let  us  now  descend 
to  particulars. 

I.  Remedy  the  first.  Anticipative  survey 
of  the  contents  of  the  budget  of  evidence  :  viz, 
of  the  contents  of  it  on  both  sides,  and  (when 
there  are  divers  persons  on  the  plaintiifs  side, 
or  on  the  defendant's  side,  or  on  both)  on  all  sides. 

That  vexation,  expense,  and  delay,  may  be 
saved,  by  putting  an  exclusion  upon  a  lot  of  evi- 
dence, is  manifest  enough.  Be  the  evidence 
ever  so  necessary  to  right  decision,  the  produc- 
tion of  it  will  always  be  attended  with  some 
portion  (be  it  ever  so  small)  of  each  of  those 
collateral  inconveniences.  Exclude  the  evidence, 
you  exclude  right  decision,  you  exclude  justice; 
but,  on  the  other  hand,  you  exclude  along  with 
it  those  collateral,  and  minor,  and  (generally 
speaking)  inferior,  inconveniences. 

Among  the  advantages  resulting  from  the 
preparatory  operation,  one  is  obvious  enough : 
the  ejv/usion  which  it  would,  every  now  and 
then,  enable  the  judge  to  put  upon  evidence 
that  would  otherwise  have  been  to  be  received, 
— upon  evidence  deemed  irrelevant  or  super- 
fluous; which  is  as  much  as  to  say,  of  such  a 
nature,  that,  by  the  exclusion  of  it,  no  prejudice 
could  come  to  the  ends  of  justice, 

But,  on  the  present  occasion,  it  is  not  in  the 
character  of  a  means  of  exclusion  that  this  ope- 
ration is  proposed,  but  as  a  means  of  saving  the 
judge  from  the  necessity  of  putting  exclusion 
upon  evidence  :  from  the  necessity  of  an  opera- 
tion so  adverse,  or  even  fatal,  to  the  direct  ends 
of  justice,  in  the  case  where  the  lot  of  evidence 
which  but  for  that  survey  would  have  been  to 
be  excluded,  was  material ;  and  still  more,  if  it 
Was  absolutely  necessary,  to  enable  the  judge  to 
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pronounce  such  a  decision  as  shall  be  conform- 
able to  those  direct  and  principally-to-be-re- 
garded  ends.  In  this  character,  the  use  of  the 
anticipative  survey  is  not  quite  so  obvious  as  in 
the  other  character  just  mentioned. 

1 .  Under  the  blind  arrangements  made,  on 
the  ground  here  in  question,  by  English  juris- 
prudence, (a  limited  allowance  of  time  for  the 
whole  trial,  including  the  production  of  all  the 
evidence, — a  limited  allowance  of  time,  for  a 
quantity  of  business  tliat  may  be  any  number 
of  times  greater  than  the  whole  quantity  of  the 
business  that  can  [wssibly  be  done  in  that  time) ; 
an  incident  which,  for  want  of  such  anticipative 
survey,  must  every  now  and  then  take  place, 
is,  that,  in  the  confusion  produced  by  this  forced 
condensation,  a  quantity  of  evidence  altogether 
indispensable  shall  stand  excluded ;  while  an- 
other mass,  which  upon  the  anticipative  survey 
would  have  been  seen  to  be  superfluous,  has 
been  admitted.  Introduce  the  anticipative  sur- 
vey, the  superfluous  evidence  is  excluded;  and, 
by  means  of  the  roam  thus  gained,  the  indis- 
pensable mass  of  evidence,  the  evidence  neces- 
sary to  the  principal  end  of  justice,  is  let  in. 

Of  the  blind  fixation  and  limitation  of  tlie 
quantity  of  time  allotted  for  the  reception  of  a 
mass  of  evidence,  the  quantity  of  which,  for  the 
purpose  of  any  general  rule,  is  incapable  of 
being  foreknown, — of  this  imbecility  or  this 
fraud,  the  consequence  is,  an  indiscriminating 
exclusion  of  an  indeterminable  proportion  of  the 
whole  mass  of  the  evidence  which  would  other- 
wise have  been  delivered.  Of  the  prevalence 
of  this  blind  ])ractice  in  the  English  system,  an 
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iodication  somewhat  more  in  detail  has  been 
given  in  another  place.*  Rendering  the  practice 
on  this  head  completely  consistent  with  the 
ends  of  justice,  is  what  could  not  be  done  with- 
out the  abolition  of  those  barricades,  and  the 
restitution  of  natural  liberty.  But,  supposing 
them  to  remain,  in  the  proposed  anticipative 
survey  may  be  seen  the  only  remedy  by  which 
the  venom  of  that  abuse  can  be  mitigated,  and 
the  mischief  of  it  reduced. 

English  home-bred  law,  as  also  Rome-bred 
law  (English  as  well  as  continental),  afford 
each  of  them  a  remarkable  exemplification  of  a 
blind  and  indiscriminate  exclusion  put  upon 
masses  of  evidence,  in  nature  as  well  as  quan- 
tity altogether  indeterminate ;  English  home- 
bred, by  means  of  the  limited  and  unextensible 
quantity  of  time  allowed  in  most  cases  fur  the 
reception  of  the  whole  mass  of  evidence ;  Rome- 
bred,  in  consequence  of  the  studied  secrecy,  by 
the  operation  of  which  the  door  is  shut  against 
all  such  counter-evidence,  or  other  ulterior  evi- 
dence, the  demand  for  which  would  have  been 
created  and  made  known,  had  the  mass  of  evi- 
dence adduced  by  each  party  been  known  in 
time  to  the  other.  These  examples,  while  they 
briHg  to  view  the  demand  for  the  anticipative 
survey  here  proposed,  will  serve  to  shew,  at  the 
same  time,  how  exclusion  of  evidence  is  liable 
to  be  produced,  not  only  without  benefit,  but 
without  thought :  and,  while  they  shew  the  use 
of  this  survey  in  other  respects,  will  also  shew 
in  what  it  has  the  effect  of  preser^'ing  from  ex- 

•  Book  V[ir.  Technical  System.  Chap,  ix,  Btind fixa- 
tion of  times. 
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elusion  evidence  which  would  otherwise  have 
been  subjected  to  that  fate.* 

The  following  would  be  the  sort  of  anticipa- 
tive  survey  which  I  would  propose. 

Each  party,  in  the  presence  of  the  other  or 
others,  produces  a  list  of  the  contents  of  his 
budget  of  proposed  evidence:  names  and  de- 
scriptions of  the  proposed  witnesses;  whence 
they  or  their  testimony  have  to  come  ;  with  the 
articles  of  real  and  written  evidence  (if  any) 
which  they  will  respectively  have  to  produce, 
and  the  particular  purposes  for  which  each 
article  of  evidence  is  wanted.  Each  pai"ty,  in  a 
word,  gives  in,  for  the  consideration  of  the 
judge  and  the  opposite  party  or  parties,  the 
same  sort  of  information  (so  far  as  evidence  is 
concerned)  that,  under  the  existing  system, 
each  party's  attorney  puts  into  the  sort  of  do- 
cument called  a  brief,  for  the  instruction  of  the 
advocate. 

Results  of  such  a  survey : — 

1.  All  evidence  which  (supposing  it  to  be 
true)  will,  in  the  opinion  of  the  judge,  be  either 
irrelevant,  or  unnecessary,  or  unavailing,  dis- 
carded beforehand  :  and  the  vexation,  expense, 
and  delay  attached  to  the  production  of  it,  saved. 

2.  Item,  all  evidence,  from  the  production 
of  which,  though  material  and  even  necessary,  a 
preponderant  amount  of  vexation,  expense,  and 
delay  would  be  inseparable. 

3.  In  the  instance  of  each  article,  arrange- 
ments taken  in  concert,  for  the  production  of  it 


•  See  Part  VI.  Disouised  Exclusions,  Chapter  iii. 
Excluinon  put  vpon  iadelerminate  portiorts  i^f  the  matftr  of 
■evidence. 
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in  such  time  and  manner  as  shall  be  attended 
with  least  delay,  vexation,  and  expense. 

It  is  only  where  the  cause  labours  under  a 
certain  degree  of  complexity,  that  the  demand 
for  this  sort  of  survey  can  have  place.  In  the 
great  majority  of  causes,  this  one  meeting  would 
serve  for  the  termination  as  well  as  commence- 
ment of  the  cause ;  as  it  does  in  the  English 
courts  of  conscience. 

In  some  cases,  neither  the  effect  nor  the  sub- 
stance of  the  evidence  can  be  anticipated  :  the 
effect  of  an  original,  for  example,  from  an  alleged 
transcript :  and  the  points  to  which  it  is  possible 
for  a  witness  to  speak  may  often  be  foreknown 
with  certainty,  when  the  effect  of  his  testimony 
can  not  reasonably  be  presumed. 

Many  are  the  cases  in  which  the  irrelevancy 
or  inutility  of  one  mass  of  evidence  follows  with 
certainty  from  the  omission  of  another.  Dis- 
card Titius,  all  testimonies  respecting  his  cha- 
racter, all  evidences  which  are  wanted  for  no 
other  purpose  than  to  operate  in  opposition  or 
support  of  his,  become  (whether  irrelevant  or 
no)  useless. 

Confront  the  anticipative  survey  with  special 
pleading.  The  information  which  special  plead- 
ing gives  (or  rather  professes  to  give  without 
giving),  and  in  the  worst  possible  mode,  and  by 
a  chain  of  communication  purposely  wire-drawn 
through  a  course  of  months  or  years, — that,  and 
more,  the  anticipative  survey  gives,  freely  and 
honestly  gives,  in  the  course  of  a  single  meeting, 
commonly  in  fewer  minutes  than  the  other  course 
would  consume  months.  Special  pleading  brings 
forward  the  allegations,  carefully  keeping  back 
the  evidence*  (if  any)  from  which  they  are  to 
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receive  their  support:  the  anticipative  survey 
brings  to  view  at  the  same  time,  the  allegatioos, 
and  either  the  evidence  itself  or  the  soarces  from 
whence  it  is  to  come.  Special  pleading,  giving 
(i.  e.  selling)  encouragement,  reward,  to  false 
allegations,  to  which,  exempting  them  from  the 
punishment  provided  for  allegations  recognized 
in  the  character  of  evidence,  it  has  secured 
the  effect  of  evidence :  the  anticipative  survey, 
throwing  the  sunshine  of  cross-examination 
upon  every  syllable  that  is  said — call  it  allega- 
tion, call  it  evidence. 

Meantime,  this  anticipative  survey,  what  is  it? 
Is  it  vision,  imagination,  innovation  ?  Comes  it 
from  Formosa?  from  Utopia?  No :  not  it  indeed : 
nothing  is  there  in  the  least  new  in  it,  but  the 
name.  You  may  see  it  in  every  court  where 
Justice  is  in  honour,  and  at  the  same  time  per- 
mitted by  Power  to  shew  her  face.  You  may 
see  it  in  every  arbitration  court :  in  every  police 
office :  in  the  court  of  every  justice  of  the  peace 
throughout  the  kingdom,  acting  out  of  the  tram- 
mels of  regular  iniquity.  You  may  see  it  in  any 
court  of  conscience,  as  often  as  the  nature  of  the 
cause  admits  of  its  containing  a  mass  of  evi- 
dentiary matter  complex  enough  to  aff<Hid  a 
demand  for  any  such  distant  scrutiny.  You 
may  see  it  in  every  counsel's,  in  every  attor- 
ney's, brief:  with  no  other  difference  than  be- 
tween complete,  correct,  and  voluntarily  or  in- 
voluntarily honest,  information,  on  the  one  hand, 
and  purposely  incomplete,  purposely  incorrect, 
mutilated,  garbled,  sophisticated,  on  the  other. 

II.  Remedy  the  2nd.   Tribunals  within  reach. 

In  other  points  of  view,  the  importance  of 
this  remedy  belongs  not  to  the  present  purpose. 
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Diminish  in  idea  the  importance  of  the  matter 
in  dispute  in  the  cause ;  increase  the  distance 
of  the  spot  from  which  a  witness,  or  the  bearer 
of  an  article  of  real  or  written  evidence  (who 
to  this  purpose  may  be  called  a  witness),  has  to 
come ;  increase,  in  like  manner,  the  number  of 
such  witnesses;  you  may  always  bring  about 
a  state  of  things  in  which  the  vexation,  expense, 
and  delay,  attached  to  such  conveyance,  shall 
severally  or  jointly  form  a  mass  of  collateral 
inconvenience  preponderant  over  the  evil  oppo- 
site to  the  direct  ends  of  justice  in  the  case  in 
question;   over  the  evil  of  misdecision.      But 
wherever  this  reversal  of  the  more  usual  and 
natural  proportion  takes  place,  exclusion  of  the 
evidence  (though  misdecision  follow)  is  the  re- 
sult authorized  and  required  by  a  due  regard  to 
the  aggregate  of  the  ends  of  justice.     But  mis- 
decision, especially  when  manifest,  is  a  great 
and  glaring  evil :   it  is  a  lamentable  resource. 
Diminish,  on  the  other  hand,  the  distance  of  the 
spot  from  whence  the  witness  or  witnesses  have 
to  come,  in  order  to  reach  the  seat  of  judicature, 
you  may  make  sure  of  coming  to  a  state  of 
things  in  which  the  aggregate  inconvenience  of 
vexation,  expense,  and  delay,  by  reason  of  at- 
tendance, can  never  be  equal  in  weight  to  the 
evil  of  misdecision  in  any  the  least  important 
cause. 

The  length  to  which,  in  point  of  prudential 
and  even  physical  practicability,  the  applicati<m 
of  this  remedy  can  be  carried,  depends,  it  is 
manifest,  upon  the  state  of  the  population. 
Confront,  on  this  ground,  the  state  of  London 
or  Paris,  with  that  of  Siberia  or  the  back  settle- 
ments in  America. 
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n  default  or  aid  of  vivd  voce  depositioD  and 
examination,  comes  naturally  the  epistolary 
mode,  as  mentioned  elsewhere.  Unfortunately, 
the  same  causes  which  render  the  establishment 
of  tribunals  within  everybody's  reach  for  viva 
voce  deposition  and  mutual  examination  of  the 
parties  impracticable,  render  the  epistolary 
.mode  of  communication  unapt  to  be  generally 
practicable. 

But.  in  this  same  state  of  things,  the  substitu- 
tion of  professional  agents,  as  under  the  tech- 
nical system,  would  in  general  be  not  less 
impracticable ;  and,  instead  of  assuaging  the 
inconvenience,  would  be  more  apt  to  aggravate 
it. 

The  consequence  is,  that,  in  a  thinly  peopled 
country,  for  slight  injuries  (more  precisely  as  to 
the  degree  it  is  impossible  to  speak)  the  nature 
of  things  admits  not  of  a  remedy.  Within  the 
bosom  of  each  family,  absolute  power  in  the 
head  ;  as  between  a  member  of  one  family 
that  of  another,  independence  and  anarch' 
such  is  the  state  of  things,  unless  in  so  far 
it  may  be  susceptible  of  relief  from  the  oc< 
sional  and  rare  visitations  of  delegated  (yet 
this  purpose  absolute)  power  from  a  distance. 

In  a  system  of  abuse,  particular  abuses  sei 
sometimes  as  palliatives,  sometimes  as  covers 
and  apparent  justifications,  to  each  other, 

In  the  absence  of  tribunals  within  reach,  may 
be  seen  the  most  plausible  pretence  for  the  ex- 
pulsion of  the  parties  from  the  presence  of  the 
judge. 

Out  of  British  ground,  it  would  be  difficult  to 
form  an  idea  of  the  pitch  to  which  the  grievance 
opposite  to  the  arrangement  now  proposed  hasi 
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been  raised  in  England.  Value  at  stake,  a  few 
thousands  of  pounds,  or  a  few  shillings ;  station 
of  the  judge  in  the  metropolis;  abode  of  suitors 
at  350  miles  distance. 

Even  in  England,  it  is  comparatively  an  inno- 
vation. In  former  times,  each  county,  each 
hundred,  had  its  court;  not  to  speak  of  minor 
ones  :  and  if  for  one  sort  of  cause,  why  not  for 
another?  But  the  great  judges,  whose  lips  were 
close  to  the  sovereign's  ear,  stole  the  sword 
from  his  side,  and  crushed  their  little  rivals  at 
a  distance :  the  metropolitan  courts  swallowed 
up  the  country  ones.  By  these  and  other  de- 
vices, personal  attendance  being  rendered  into- 
lerable to  the  parties;  admission  of  substitutes, 
under  the  name  of  attornies,  was  prayed  for,  and 
granted,  as  an  indulgence.  Dependants,  accom- 
plices, and  instruments  of  the  judges,  these  sub- 
stitutes became  the  natural  enemies,  and  (with 
their  confederates  the  advocates,  called  Ser- 
jeants and  apprentices)  the  sure  betrayers,  of 
the  parties  their  employers. 

To  these  real  grievances,  circuit  courts  added 
a  sham  remedy :  excess  of  delay,  crowned  by 
excess  of  precipitation.  In  each  separate  cause, 
six  or  twelve  months  consumed  in  the  London 
offices,  in  doing  worse  than  nothing;  at  each 
one  of  a  given  list  of  county  towns,  from  one  to 
four  days  employed  in  a  year,  in  running  causes 
against  time ;  for  any  given  number  of  causes, 
each  of  any  given  length,  exactly  at  every  place 
the  same  time. 

III.  Remedy  the  3rd.  Sittings  uninterrupted. 

This  remedy  corresponds  to  another  article 
in  the  list  of  the  devices  of  the  technical  sys- 
tem, viz.  fixtd  limes  with    long  intervals :   and 
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consists  in  the  removal  of  that  abuse.  In  other 
respects,  the  mischievousiiess  of  that  abuse,  the 
consequent  importance  of  this  remedy,  are  topics 
that  belong  not  to  the  present  head.* 

What  belongs  to  the  present  head,  is  to  shew 
how  the  evil  attached  to  misdecision  by  reason 
of  exclusion  of  evidence,  and  thence  to  exclu- 
sion of  evidence,  may  be  removed  or  lessened 
by  this  other  means  ;  viz.  by  filling  up  the  vast 
gulphs  fixed  at  present  between  the  to-day  and 
the  to-morrow,  in  the  chronology  of  technical 
judicature. 

In  Westminster  Hall,  as  everybody  knows 
or  is  supposed  to  know,  there  are  exactly  four 
days,  and  no  more,  in  every  year :  each  day 
consisting  of  twenty-eight  ordinary  days,  more 
or  less.  Distance  between  to-day  and  to-morrow 
various :  minimum,  about  one  month ;  maxi- 
mum, more  than  four  calendar  months. 

In  the  rest  of  England,  certain  northern  coun- 
ties excepted,  there  are,  according  to  the  same 
chronology,  but  two  days  in  a  year,  viz.  in  the 
juridical  metropolis,  the  assize  town  of  each 
county :  each  such  day  consisting  of  two  ordi- 
nary days,  or  thereabouts ;  distance  between 
to-day  and  to-morrow,  half  a  year. 

In  three  northern  counties  there  is  but  one 
such  day  ;  the  length  of  it  not  differing,  in  any 
considerable  degree,  from  that  of  a  southern 
day:  distance  between  to-day  and  to-morrow, 
one  whole  year. 

To  give  a  complete  and  accurate  system  of 
juridical  chronology  would  be  to  give  a  complete 
institute  of  a  separate  branch  of  science,  form- 


•  Sec  Book  VUI.  Chap. 


Chac  VII.]  REMEDIES  SLCCEDANEOUS.  fi07 

ing,  as  already  observed,  a  twig  of  that  branch 
of  the  Jiask  language.  Illustration  only  being 
the  object  here,  the  above  outline  will  be  sui- 
ficiently  full  and  accurate  for  the  present 
purpose. 

Of  these  great  gulphs  between  day  and  day, 
the  effect  in  respect  of  exclusion  of  evidence  is 
twofold  :^1.  to  increase  the  evil  of  it,  when  it 
takes  place;  2.  and  thereby  the  cogency  of  the 
demand  for  it. 

The  plaintiff's  right  rests  upon  a  deed.  To- 
day the  original  is  not,  could  not  have  been, 
forthcoming :  to-morrow,  at  least  for  anything 
that  IB  known  to  the  contrary,  it  will  or  would 
be  :  a  transcript,  a  correct  and  complete  tran- 
script, is  forthcoming  now.  But,  the  original 
being  in  existence,  the  transcript,  not  being  the 
best  evidence,  stands  excluded,  unless  the  de- 
fendant, by  and  with  the  advice  of  his  learned 
assistants,  thinks  fit  to  admit  it, 

Observe  now  the  difference  between  natural 
time,  and  juridical  time. 

The  juridical  to-morrow,  is  it  the  natural  to- 
morrow? The  delay,  taken  by  itself,  is  scarce 
an  object  to  either  party  :  no  advantage  worth 
stickling  for  to  a  mala  Jide  defendant  and  his 
learned  accomplices.  The  expense,  though 
commonly  an  inferior,  would  indeed  be  some- 
thing of  an  object  more  or  less  (understand  the 
expense  of  a  fresh  hearing,  with  its  fresh  fees). 
But,  forasmuch  as  in  most  cases  the  costs  on 
both  sides  fall  to  the  charge  of  him  againat 
whom  the  decision  passes,  the  costs  of  the  delay 
thus  purchased  would  fall  upon  the  purchaser: 
and  the  amount  of  the  respite  being,  by  the 
supposition,  no  more  than  a  natural  day,  it  can 
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Scarce  ever  happen  that  the  advantage  thus  to 
be  purchased  shall  be  adequate  to  the  expense. 
He  will,  therefore,  of  course,  admit  the  tran- 
script instead  of  the  original ;  in  other  words, 
not  call  for  the  putting  upon  the  original  that 
exclusion  which  he  has  a  right  to  call  for. 

The  juridical  to-morrow,  on  the  other  hand, 
is  it  so  long  to  look  for  as  this  day  six  months  ? 
In  the  ordinary  state  of  things,  the  exclusion  of 
the  inferior  second-hand  evidence  will  be  rigor- 
ously exacted.     The  injured  plainlitf  excepted, 
it  is  the  interest  of  all  parties  that  the  applica- 
tion of  the  excluding  rule  be  exacted  without 
mercy.      It  is  the  interest  of  the  malefactor's 
learned   accomplices  of  all  classes;    and  they 
have  taken  care  that  it  shall  be  his.     Costs  of 
to-day's  fruitless  hearing ;  so  much  revenge  at 
any  rate.     Half  a  year's  interest  upon  the  sum 
due  :  or,  what  comes  to  the  same  thing,  upon  a 
sum  equal  to  the  value  of  the  service  (in  what 
shape  soever)  demanded  by  the  plaintiff,  at  the 
charge  of  the  defendant,  at  the  hands  of  the 
judge.      Half  a  year's  interest  upon  the  sum 
due:  to  this  amount  is  the  premium  which  the 
learned  contrivers  of  the  system  have  taken  care 
to  secure,  for  encouraging  men  to  engage  and 
persevere    (in  the  teeth  of  conscience)    in  the 
defence  of  a  bad  cause :  a  bounty,  to  the  value 
of  which,  as  any  one  may  see,  there  are  no 
limits.     Add  to  the  above,  the  chance  of  saving 
the  principal,  by  the  deperition  of  the  evidence  in 
the  courseof  this  juridical  day;  or  the  certainty 
of  it  by  withdrawing  the  matter  of  satisfaction, 
the  defendant's  property,  out  of  the  plaintiff's 
reach.     Add  again  two  other  chances,  which,  in 
a  mass  of  cases  covering  a  great  extent  of  ground 
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in  the  field  of  law,  for  the  better  encourage- 
ment of  business-making  injustice,  the  same 
learoed  wits  have  been  ingenious  enough  to 
provide,  and  happy  enough  to  preserve.  In 
many  cases,  upon  the  death  of  the  malefactor, 
death  of  the  suit,  for  the  benefit  of  his  repre- 
sentatives :  upon  the  death  of  the  party  injured, 
death  of  the  suit,  for  the  benefit  of  the  male- 
factor himself. 

Thus  stands  the  premium  in  the  south  of 
England ;  and  in  the  northern  counties  above 
mentioned,  the  value  of  it,  as  above  mentioned, 
is  exactly  double. 

Thus  at  common  law :  but  in  equity,  it  sets 
calculation  at  defiance. 

Thus  stand  the  interests  of  the  defendant, 
dishonest  or  honest:  thus  stand  the  interests 
of  the  defendant's  honest  or  dishonest,  but  in 
both  cases  equally  unpunishable  and  irreproach- 
able, professional  assistants  and  advisers. 

But  the  interest  of  the  injured  plaintiff's 
assistants  and  advisers,  which  way  do  they 
point?  The  same  way  as  those  of  their  own 
client?  No:  but  the  same  way,  and  with  equal 
force,  as  those  of  his  adversary's  equally  learned 
professional  assistants  and  advisers. 

In  this  state  of  things,  is  it  in  the  nature  of 
man,  is  it  in  the  nature  of  the  man  of  law,  that 
the  exertions  made  for  the  admission  should  be 
equally  sincere,  equally  strenuous,  with  the  ex- 
ertions made  for  the  exclusion,  of  the  evidence  ? 

In  equity  you  have  plaintiffs  and  defendants 

by  dozens,  scores,  or  even  hundreds,  on  a  side. 

Observe  the  consequence.     Mors  Ricardi,  vita 

.   Roherti:  from  the  mortality  of  the  suitors,  comes 
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the  mortality  of  the  suit.  One  of  the  plaintiffs 
dying,  the  lawyers  kill  the  suit:  then  comes  a 
bill  of  reviver,  to  raise  it  like  the  phcenix  from 
its  ashes.* 

IV.  Remedy  the  fourth.  Meeting  of  the  par- 
ties at  the  outset,  in  the  presence  of  the  judge. 

This  remedy  corresponds  to  the  first  and  fun- 
damental article  in  the  list  of  the  devices  of  the 
technical  system,  viz.  exclusion  of  the  parties 
from  the  presence  of  the  judge  :  and  consists  in 
the  removal  of  that  abuse.  In  other  points  of 
view,  the  mischievousness  of  that  abuse,  the 
importance  of  this  remedy,  belong  not  to  the 
present  purpose. 

What  belongs  to  the  present  purpose,  is  sim- 
ply the  importance  of  this  meeting,  and  at  this 
stage  of  the  cause,  to  a  preceding  article  in  this 
list  of  remedies,  the  proposed  anticipative  sur- 
vey of  the  contents  of  tlie  budget  of  evidence 
on  both  sides  :  nor  to  this  operation  in  respect 
of  every  beneficial  effect  with  which  it  is  preg- 
nant, but  only  in  respect  of  the  room  it  is  capa- 
ble of  making  for  material  evidence,  by  the 
exclusion  of  superfluous  and  less  material  evi- 
dence. 

In  regard  to  the  matter  of  fact  which  consti- 
tutes the  principal  subject-matter  in  dispute,  it 
may,  in  the  instance  of  each  one  of  the  parties, 

*  The  multiplicity  of  parlies  ia  no  fault  of  equity.  Tbere 
are  no  more  parties  than  intercuts ;  and  there  ought  not  to 
be  fewer.  When  the  cause  is  in  thla  way  to  a  certain 
degree  complex,  common  law  knows  not  how  to  deal  with  it: 
what  is  done  (if  anything  be  done)  must  be  done  by  equity. 
But  the  greater  quantity  of  uatural  and  inevitable  delay  » 
afforded  by  the  case,  the  greater  the  barbarity  in  thus  making 
artificial  delays  to  heap  upon  it. 
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have  happened,  or  uot  have  happened ,  tohim,  to 
have  been  in  a  situation  enabling  him  to  deliver 
evidence,  direct  or  circumstantial,  respecting  it. 
But  a  matter  to  which  it  is  scarce  possible,  in 
regard  to  either  of  them,  that  he  should  not  be 
able  to  speak,  in  the  way  of  evidence, — and  to 
which,  in  most  cases,  he  will  be  better  able  to 
speak  than  any  one  else, — is  the  result  and  par- 
ticulars of  his  w/omuUion  and  erpectatiom  relative 
to  the  quantity  and  quality  of  the  mass,  and  of 
each  article  in  the  mass  of  the  evidence  which 
he  looks  upon  himself  as  able  (with  the  assist- 
ance of  the  arm  of  justice)  to  procure.* 

Whether  the  correctness,  or  the  completeness, 
of  the  information  on  this  head  be  considered ; 
whether  in  each  instance  the  party  be  consi- 
dered as  honest  or  dishonest,  sincere  or  insin- 
cere ;  the  importance  of  his  presence  will  still  be 
out  of  doubt.  Honest,  his  own  purpose ;  dis- 
honest, the  purpose  of  his  injured  adversary, 
can  never  be  adequately  answered  by  any  per- 
son in  his  stead. 

It  is  from  himself,  in  most  instances,  that  the 
information  will  have  to  come.  From  any  other 
person,  from  any  professional  law-assistant  of 
his,  the  information  thus  afforded  would  in  all 
such  instances  be  upon  no  better  footing  than 

*  The  persons  and  things  he  looks  to  as  the  sources  of 
the  evidence  he  expects  to  produce,  are  they  at  his  com- 
mand ?  In  that  case,  he  is  already  in  a  condition  fully  and 
determinately  to  give  an  inventory  of  the  contents  of  his 
side  of  the  budget  of  evidence.  Are  they,  any  of  them,  in 
any  respect,  out  of  his  reach  or  knowledge?  In  that  case, 
he  stands  in  need  of  the  arm  of  justice,  to  enable  him,  by 
means  of  the  investigative  process,  to  hunt  out  the  sources 
from  whence  (as  far  as  it  exists  and  is  attainable)  the  evi* 
<ieace,  the  information  be  looks  for,  must  be  made  to  flow. 
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second  hand  evidence,  derived,  or  pretended  to 
have  been  derived,  from  the  client:  false  perhaps 
in  its  origin,  and  without  danger  to  its  author  of 
the  falsehood;  or,  if  true,  truncated  or  pen'erted 
by  the  negligence  or  sinister  interest  of  the  law- 
yer through  whose  lips  it  would  be  to  be  de- 
livered. 

From  the  original  source,  the  breast  of  the 
client,  all  pertinent  questions  that  could  be  put 
on  the  other  side  would  come  accompanied 
with  a  reasonable  expectation  of  their  extract- 
ing (true  or  false)  an  instructive  answer.  Di- 
rected to  the  breast  of  the  law-assistant;  if,  on 
the  part  of  the  client,  there  were  any  deficiency 
in  respect  of  the  maximum  of  honesty  and  sin- 
cerity ;  all  snch  expectation  would  in  general  be 
vain.  Such  and  so  much  information  as  in 
the  conception  of  the  client  it  would  be  for  his 
advantage  to  be  handed  in  to  the  judge, — such 
and  so  much,  he  would  (in  so  far  as  it  occurred 
to  him)  communicate  to  his  professional  substi- 
tute for  that  purpose  :  such  and  so  much  as  in 
his  conception  threatened  a  contrary  etfect, 
such  and  so  much,  it  would  be  equally  his 
care  not  to  communicate. 

In  lieu  of  original  viva  voce  testimony,  con- 
ceive the  business  of  the  proposed  survey  ma- 
naged in  the  only  way  in  which  learned  judges 
will  allow  themselves  to  manage  by  themselves 
any  sort  of  evidence  ;  by  the  affidavit  testimony 
of  the  parties,  their  respective  attomies,  or  all 
together.  With  the  outside  shew  of  justice, 
the  learned  and  venerable  personages  in  ques- 
tion would  as  usual  be  delighted ;  with  the  in- 
ward fruit  and  effect,  they  would  not,  any  more 
than  usually,  be  afflicted.  '^^ 
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On  this,  or  any  other  occasion,  affidavits  from 
the  defendants,  lawyers  or  non-lawyers,  would 
they  be  an  adequate  succedaneum  to  the  pre- 
sence of  the  deponents  themselves?  Yes,  if, 
like  the  man,  the  paper  could  stand  up  and 
answer  questions,  could  betray  what  it  would 
wish  to  conceal,  by  blushes,  by  hesitation,  by 
evasive  responsion,  by  self-detected  or  otherwise 
detected  mendacity,  or  by  silence. 

V.  Remedy  the  fifth.  Examination  in  the 
epistolary  mode. 

This  remedy  has  not  its  counterpart  any- 
where in  the  list  of  the  engines  of  chicane. 

The  idea  of  this  remedy  is,  on  the  contrary, 
drawn  from  that  fountain,  in  other  respects  so 
rich  in  abuse,  the  practice  of  the  courts  of  tech- 
nical procedure. 

The  mode  here  in  question  is  the  mode  in 
which,  in  equity  procedure,  evidence  is  ex- 
tracted from  a  defendant,  by  the  hill,  the  amejtd- 
vients  (if  any)  to  the  bill,  and  the  exccpliotis  (if 
any)  taken  to  the  answer. 

That  this  mode,  if  substituted  to  the  best 
mode  {examination  vivA  voce  per  partes  el  per 
Judicem)  is  not  so  favourable  to  the  ends  of 
justice,  as  the  same  mode  subjoined,  where  the 
importance  of  the  cause  warrants  so  great  an 
addition  to  the  delay,  vexation,  and  expense, — 
subjoined,  I  say,  to  that  viva  voce  mode, — seems 
to  be  out  of  dispute. 

But  a  case  has  been  already  mentioned,  (and 
that  a  case  which,  in  so  commercial  a  country 
as  England,  cannot  but  receive  frequent  exem- 
plification), in  which  viva  voce  examination  will 
be  in  general  not  to  be  obtained  :  viz.  where,  at 
the  time  in  question,  the  residence  of  the  pro- 
posed witness  is  within  the  dominions  of  some 
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foreign  state.  In  this  case,  if  no  assurance,  re- 
garded as  sufficient,  be  given,  that  the  proposed 
witness  will,  within  a  sufficiently  short  interval, 
be  forthcoming  in  England,  (taking  that  for  the 
proposed  country),  in  sudi  manner  that  his  tes- 
timony shall  be  delivered  in  the  accustcHned 
mode,  (regard  being  had  to  the  nature  of  the 
suit), — the  effect  of  the  expatriation  is  thereby 
to  put  an  exclusion  upon  the  testimony. 

in  this  same  sort  of  case,  it  will  not  unfire- 
quently  happen  that  the  proposed  witness,  though 
at  the  time  not  resident  within  the  jurisdic- 
tion of  any  English  court,  shall  in  elBTect  be 
not  the  less  subject  to  the  power  of  it ;  as  (for 
example)  in  virtue  of  some  property  there, 
which  he  is  unable  or  unwilttng  to  remore ;  or 
in  virtue  of  any  other  bond  of  attachment,  by 
which  his  affections  are  fastened  to  the  spot. 

In  this  case,  give  to  the  party  who  has  need 
of  the  testimony  the  power  of  extracting  the 
testimony  of  the  proposed  witness  in  this  mode, 
you  apply  a  remedy  succedaneous  to  that  of 
exclusion ;  you  obtain  a  mass  of  evidence,  which 
(by  reason  of  the  delay  attached  to  the  produc* 
tion,   or  to  the  chance  of  the  production  of 

it)  it  might  otherwise  have  been  necessary 

prudentially,  or  even  physically,  necessary — to 
exclude. 

Upon  the  face  of  it,  this  remedy  is  bad  in  the 
way  of  diet,  good  in  the  way  of  medicine :  bad, 
by  reason  of  the  opportunity  it  allows  for  men- 
dacity-serving premeditation  and  instruction, 
and  of  its  depriving  the  cause  of  the  circumstan- 
tial evidence  afforded  by  deportment:  good, 
viz.  in  cases  where,  premeditation  being  neces- 
sary to  complete  and  correct  responsion,  ex- 
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amination  vivd  voce  is  not  of  itself  sufficient ; 
and  in  the  cases  in  which,  by  reason  of  distance 
from  every  judgment  seat  the  power  of  which 
is  applicable  to  this  purpose,  such  examination 
is  not  to  be  had. 

Pursuing  no  ends  but  those  of  judicature; 
blind,  when  not  hostile,  to  all  better  ends;  the 
English  technical  system,  where  it  does  employ 
this  remedy,  employs  it  in  the  way  of  diet, 
refuses  to  employ  it  the  way  of  medicine. 

In  the  room  of  the  mode  of  examination 
better  adapted  (as  above)  to  ordinary  use,  Eng- 
lish equity,  within  the  irregular  and  compara- 
tively narrow  field  of  its  jurisdiction,  employs 
this  mode  of  examination  in  all  cases.  In  lieu 
of  that  preferable  mode  of  examination,  where 
rendered  impracticable  by  distance,  it  does  not 
indeed  reject  altogether  the  assistance  of  this 
remedy,  but,  by  useless  clogs  and  conditions, 
impairs  the  efficacy  of  it.  The  defendant  him- 
self being  the  proposed  witness ;  his  own  self- 
regarding  testimony  being  to  be  extracted  by 
the  adversary,  in  the  hope  of  its  having  the 
effect  of  self-prejudicing  testimony;  a  set  of 
commissioners  are  to  be  sent  to  the  antipodes, 
or  found  there,  to  apply  to  him,  in  the  character 
of  a  security  for  veracity,  (by  means  of  the 
ceremony  of  an  oath),  that  eventual  punishment, 
to  the  application  of  which  no  such  ceremony 
is  (except  thus  by  positive  institution)  neces- 
Bary.  From  the  plaintiff,  while  remaining  such, 
no  such  testimony  is  permitted  to  be  obtained  : 
and  from  an  extraneous  witness,  though  in  the 
same  cause,  testimony  (if,  in  that  distant  situa- 
tion, extracted  at  all)  is  not  allowed  to  be  ex- 
tracted in  that  mode ;    is  not   allowed  to  be 
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extracterl  but  in  another,  the  viv^  voce  mode, 
per  judices  ad  hoc,  appointed  on  both  sides,  the 
parties  not  present  (neither  by  themselves  nor 
by  their  advocates)  :  nor  in  any  mode  can  it  at 
this  distance  be  extracted  but  by  consent  of 
parties  on  both  sides. 

Out  of  the  comparatively  narrow  field  of 
equity  jurisdiction,  (with  the  addition  of  the 
still  narrower  fields  of  Ecclesiastical  Court  and 
Admiralty  Court  jurisdiction),  the  remedy,  ex- 
cept in  an  extraordinary  case  presently  to  be 
mentioned,  is  alike  unknown  for  diet  and  for 
medicine. 

From  the  superior  courts  of  common  law. 
commissions  for  taking  examinations  of  wit- 
nesses (extraneous  witnesses  only,  not  parties  in 
the  character  of  witnesses)  have  been  known  to 
be  sent  into  foreign  parts,  in  imitation  of  the 
commissions  issued,  also,  at  more  early  periods, 
and  in  more  frequent  instances,  from  the  courts 
of  equity,  as  above.  But  this  appears  never 
yet  to  have  been  done,  but  by  consent  of  both 
parties.  Precious  remedy!  Good  against  bom 
Jide,  inapplicable  against  mala  Jhle,  litigation! 
Inapplicable,  where  the  disease  cries  aloud  for 
remedy;  good,  where  there  is  no  disease,  or  next 
to  none  !  But.  in  this  case,  the  mode  of  exami- 
nation, whether  better  or  worse  than  epistolary, 
is  not  epistolary,  but  viva  voce. 

Neither  by  equity  nor  by  common  law  is  the 
remedy  applied  in  any  other  than  that  class  of 
causes  indicated  by  the  denomination  of  cieil, 
synonymous  in  this  case  to  non-criminal,  causes. 

Such,  according  to  a  rough  outline,  are  the 
distinctions  themselves :    cama  paid,   here, 
elsewhere. 


.re^^_ 
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When,  to  give  the  suitor  a  partial  relief  under 
the  denial  of  justice  produced  in  the  practice 
of  the  common  law  courts  by  the  exclusion  of 
both  parties  from  the  presence  of  the  judge, 
equity  came  in  and  proffered  her  treacherous 
assistance ;  it  was  on  condition  of  paying  her 
retainers  to  scribble  questions  instead  of  speak- 
ing them ;  and  thus,  instead  of  prompt  and 
spoken  answers,  to  extract  studied  answers, 
manufactured  by  others  of  her  retainers,  to  be 
set  to  work  on  the  other  side.  On  what  occa- 
sions was  it  that  these  pretended  servants  of 
justice  were  ready  and  desirous  of  lending  to 
this  purpose  their  dear -paid  services  ?  Not  on 
the  few  occasions  alone  in  which,  on  the  part  of 
the  party  in  the  right,  and  for  the  purposes  of 
justice,  there  was  a  real  need  of  it ;  but  on  all 
occasions  in  which,  by  the  sale  of  their  services, 
there  was  money  to  be  got:  that  is,  on  all  oc- 
casions whatever,  that  arose  within  the  limits  of 
that  field,  which,  in  the  scramble  for  jurisdic- 
tion, had  fallen  to  their  share. 

VI.  Remedy  the  sixth.  Remedy  the  first 
applying  to  expense  alone.  Power  to  either 
party  to  charge  himself  with  the  expense  of  an 
article  of  evidence,  -to  the  relief  of  a  party  on 
the  other  side. 

The  application  of  this  remedy  admits  of  two 
diversities.  Forget  not  that,  in  both,  the  use  of  it 
is  to  serve  in  the  character  of  a  makeshift  pro- 
vision, the  intention  of  which  is  to  save  justice 
from  the  danger  which  she  cannot  fail  of  incur- 
ring as  often  as  the  door  is  shut  against  needful 
evidence. 

The  first  case  is  where,  it  being  presupposed 
that  the  burthen  of  the  evidence  on  both  sides 
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is  to  be  made  to  rest  on  the  shoulders  of  the 
party  in  whose  disfavour  the  cause  is  decided, 
this  burthen  (as  to  such  part  of  it  as  one  of  the 
parties  has  created)  would,  when  compared  to 
the  value  in  dispute,  be  too  heavy  to  be  thrown 
on  the  other  of  the  parties.  Value  in  dispute, 
say  5/.  :  expense  of  necessary  evidence  on  the 
plaintift"s  side,  say  500/. ;  expense  of  evidence 
on  the  defendant's  side,  not  worth  bringing  to 
account.  Under  the  natural  arrangement  re- 
specting costs  in  ordinary  cases,  the  plaintiff 
producing  this  expensive  evidence,  would,  in 
case  of  success,  be  entitled  to  throw  the  burthen 
upon  the  defendant.  But,  rather  than  that  any 
such  disproportionate  oppression  should  be  in- 
flicted, much  better  would  it  be  that  this  thus 
inordinately  expensive  evidence  should  be  ex- 
cluded; although  of  such  exclusion  the  con- 
sequence by  the  supposition  would  be,  that,  as 
to  the  subject-matter  of  the  demand,  the  5/., 
the  plaintiff  would  be  without  remedy. 

But  suppose  the  plaintiff  to  stand  up  and  say. 
My  honour,  my  interest,  or,  if  so  you  will  have 
it,  my  caprice,  is  (in  a  way  which  I  do  or  do 
not  choose  to  mention)  in  such  sort  concerned 
in  the  business,  that,  rather  than  not  have  the 
business  settled,  I  am  content,  in  the  event  of 
my  gaining  the  suit,  to  remain  charged  with  the 
burthen  of  this  mass  of  evidence.  The  remedy 
here  in  question  consists  in  the  making  it  a 
matter  of  obligation,  or  of  discretion,  on  the 
part  of  the  judge,  to  accede  to  a  proposition  to 
the  above  effect. 

The  remaining  case  is  of  a  nature  not  so  apt 
to  take  place,  nor,  in  respect  of  the  matter  of 
fact,  so  easy  to  establish.  "^ 
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The  plaintiff  having  brought  his  action  for  the 
5/.,  as  before,  the  defendant  stands  up  and  says, 
1  have  a  good  defence,  the  money  is  not  due. 
But,  to  produce  the  evidence  necessary  to  the 
proof  of  this  my  defence,  an  expense  of  not  less 
than  500/.  would  be  indispensable :  I  have  or 
have  not  the  500/. ;  but,  whether  1  have  or  no, 
the  hardship  of  being  charged  with  such  an 
expense  would  be  extreme.  A  less  evil  would 
certainly  be  the  payment  of  the  5/.  claimed, 
though  not  due  :  but  jiersuaded  as  I  am  that 
nothing  at  all  is  due,  even  this  would  be  no 
small  hardship  on  me. 

To  apply  the  proposed  remedy  to  this  second 
case,  it  would  be  necessary  for  the  plaintiff  on 
his  part  to  stand  up  and  say,  (reasons  imaginable 
as  before).  Rather  than  not  have  a  decision  in  my 
favour  on  this  my  demand,  I  am  content  to  re- 
lieve the  defendant  from  this  expense,  and  take 
it  upon  myself,  enormous  as  it  is,  in  the  first  in- 
stance. Here  is  the  money  :  let  it  be  applied 
to  the  production  of  the  evidence,  in  the  keep- 
ing, and  under  the  direction  of  the  court. 

Even  here  the  disproportion  is  not  too  great 
to  have  been  actually  exemplified.  But,  if  it 
appears  too  great  for  probability,  pare  it  down 
till  you  bring  it  within  the  pale. 

To  preestablish,  in  relation  to  the  article  of 
evidence  in  question,  every  circumstance  neces- 
sary to  give  probability  and  rationality  to  the 
offer  above  exemplified,— the  nature  and  effect 
of  this  distant  evidence,  the  trustworthiness  of 
it,  the  necessity  of  that  expense  to  the  obtain- 
ing it,  and  the  assurance  of  its  being  obtained  by 
means  of  that  expense,— will  be  apt  to  he 
matter   of  no  ordinary   difficulty.     But  cases 
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where  the  necessary  expense  has  been  much 
greater,  have  been  already  examined,  and,  when 
the  expense  of  a  voyage  round  (or  about  half 
round)  the  world  is  considered,  may  easily  be 
conceived  :  and  as  to  the  probable  nature  and 
effect,  and  the  trustworthiness,  these  are  points 
continually  exposed  to  uncertainty,  and  as  con- 
tinually calling  for  calculations,  which  by  each 
suitor,  on  his  own  account,  are  as  constantly 
made  :  with  more  or  less  anxiety,  ability,  and 
exactness. 

Where  the  expense  of  producing  the  evidence 
rises  to  a  certain  pitch,  the  resource  of  episto- 
lary examination  will,  in  most  cases,  be  apt  to 
present  itself  as  being  upon  the  whole  the  more 
eligible  remedy. 

The  discussions  necessary  to  the  settling  of  the 
several  points  in  question,  as  above,  pre.'^uppose 
the  establishment  of  the  proposed  anticipative 
survey,  and  help  to  exemplify  the  utility  of  it. 
They  are  no  other  than  such  as,  in  every  day's 
practice,  come  under  discussion  between  client 
and  attorney.  In  the  place  where  the  scene  lies, 
rests  the  only  difference  :  in  the  one  case,  the 
client's  parlour,  or  the  attorney's  office ;  in  the 
other  case,  the  place'of  mutual  rendezvous,  the 
court  of  justice. 

Technical  practice,  English  or  continental, 
English  home-bred  or  continental  Rome-bred, 
(it  is  but  repetition  to  say),  knows  of  no  such 
remedies,  knows  of  no  such  temperaments. 
The  pound  of  flesh  on  the  one  side,  or  the 
pound  of  flesh  on  the  other:  such,  when  the 
flesh  of  suitors  is  concerned,  is  the  alternative 
given  by  the  man  of  law.  In  either  case,  the 
man  of  law  makes  equally  sure  of  his  share. 

VII.  Remedy  the  seventh.  Remedy  the  second 
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against  expense  alone.  Advertisement  for  pe- 
cuniary assistance  for  defraying  the  expense  of 
evidence. 

If  ever  there  can  be  a  beneficial  application 
of  money,  it  is  this.  To  every  man,  be  he  who 
he  may,  what  is  more  valuable,  w^at  more 
necessary  than  justice  ?  What  is  there  that  is 
valuable  to  a  man,  and  of  which  the  preserva- 
tion depends  not  upon  justice  ?  By  whom  caff 
property,  reputation,  condition  in  life,  life  itself 
be  retained ;  by  whom  can  property,  reputation, 
or  condition  of  life,  when  ravished,  be  recovered, 
without  justice? 

Gratuitously  bestowed,  what  can  be  more 
generously  bestowed  than  assistance  given  to  a 
man  to  enable  him  to  call  in  to  his  assistance 
the  hand  of  justice  ? 

Gratuitously,  or  for  a  price,  what  assistance 
can  be  more  innoxious,  more  secure  against  all 
abuse,  than  assistance  lent  to  justice;  lent  under 
the  direction  of  the  judge  ? 

On  every  occasion  on  which  charity  presents 
a  demand,  what  nation  so  prompt,  so  ardent  as 
the  English,  to  pour  the  balm  of  relief  into  the 
bosom  of  distress  ? 

The  probability  of  the  demand  for  an  inordi- 
nately expensive  mass  of  evidence ;  the  nature, 
materiality,  and  necessity  of  the  evidence  so 
demanded ;  the  inability  of  the  party  to  defray 
the  expense;  all  these  points  have  been  esta- 
blished to  the  satisfaction  of  the  judge,  by  the 
anticipative  survey.  He  gives  a  certificate,  and 
(with  it,  and  on  the  ground  of  it)  an  authority 
to  solicit  for  this  purpose,  from  the  lovers  of 
justice,  contributions,  to  be  lodged  in  the  hands 
of  the  officers  of  the  court. 


The  lawyer  alone  continues  to  uphold  the 
scarecrow  set  up  so  many  centuries  ago  to 
frighten  away  from  this  tield  the  hand  of  cha- 
rity. For  depriving  the  indigent  of  all  chance 
for  justice,  what  has  been  left  undone  that  could 
be  done  ?  Claims  that  for  indigence,  for  mere 
indigence,  could  not  be  prosecuted,  have  been 
forbidden,  as  if  in  odium  spoliati ' — are  still  for- 
bidden— to  be  sold. 

Advertisement  for  subscriptions?  Oh  yes:  for 
relief  of  distress  in  other  shapes,  no  rule  of  law 
forbids  it.  But  for  distress  (however  exquisite) 
for  lack  of  justice,  advertisement  would  be  use- 
less :  subscription  would  be  too  dangerous. 
Dangerous  ?  Yes,  dangerous  :  for  has  not  the 
man  of  law  contrived  to  convert  it  into  a  crime  ? 
Charity  thus  exercising  itself,  has  it  not,  by 
the  spell  of  jargon,  been  stamped  with  the  name 
of  barrctiy,  or  maintenance,  or  vbamperty,  or  some 
other  stigma,  on  pretence  of  which,  charity,  or 
mutually  beneficial  traffic,  may  be  alike  cob- 
verted  into  crimes?  Perhaps  yes  ;  perhaps  no: 
here,  as  elsewhere,  authorities  lean  one  way, 
authorities  lean  the  other.  In  waters  thus 
troubled  and  thus  deep,  what  is  the  wonder 
if  men  choose  not  to  run  the  risk  of  beiug 
drowned  ? 

Forty  years  ago  this  abuse  was  denounced, 
in  company  with  a  kindred  abuse,  still  more 
mischievous,  because  still  more  extensive.f 
Forty  years  hence  the  denunciation   may  be 

'  In  odium  spolialoTis  13  a  common -place  espres&ioii, 
employed  among  equity  lawyers,  to  justify  any  pxertion 
regarded  as  extraordinary,  for  the  giving  redress  against 
fraud.  

t  See  "  Defence  of  Usury." 
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repeated,  and  with  as  little  fruit.  For,  under 
the  reign  of  jurisprudence,  one  generation  wit- 
nesses the  birth  of  an  abuse,  three  or  four  more 
the  maturity,  and  then  perhaps  comes  the 
death. 

As  to  the  buying  and  selling  of  legal  demands 
of  all  sorts,  the  only  objection  that  could  at  any 
time  have  been  made  against  it,  is  in  this  strain : 
Judges  are  so  weak,  so  dependent,  so  cow- 
ardly, so  corrupt,  feudal  barons  so  profligate 
and  so  formidable,  that,  after  buying  a  bad  title 
for  the  purpose,  by  his  own  hands  or  by  that  of 
a  retainer  of  his,  a  baron  (it  will  frequently 
happen)  will,  by  bribery  or  intimidation,  engage 
the  judges  to  give  to  this  bad  title  the  effect  of 
a  good  one. 

Supposing  it  good  for  anything,  what  an 
argument,  to  come  from  learned  lips ! 

Supposing  it  at  that  time  good  for  anything, 
what  would  it  be  worth  at  present?  Between 
the  present  state  of  judicature  in  that  respect, 
and  the  state  of  judicature  as  above  delineated, 
is  there  any  more  resemblance  than  between 
the  present  state  of  judicature  in  England,  and 
the  present  state  of  it  in  Otaheite  ?  Three  or 
four  centuries  ago,  the  benefit  had  danger  mixed 
with  it;  therefore,  now  that  the  effects  of  the 
remedy  would  be  all  pure  benefit,  the  proscrip- 
tion put  upon  it  is  to  continue :  such  is  the 
logic  of  jurisprudence. 

Not  that  there  ever  was,  or  could  have  been, 
a  time  in  which  the  reason  was  worth  a  straw. 
He  who  could  thus  convert  a  bad  bought  title 
into  a  good  one,  what  should  have  hindered  him 
from  giving  the  same  effect  to  a  bad  one  of  his 
own  making?  The  pure  base- money  would  have 


G24 


EXCLUSION. 


been  so  much  saved,  applicable  to  the  purpose 
of  bribing  the  judge,  or  suborning  witnesses. 

For  restoring  the  indigent  to  a  chance  of  jus- 
tice, there  is  what  is  called  a  remedy,  in  the 
pauper  acts.  Like  so  many  others,  however, 
to  which  men  of  law  have  given  a  permit,  it  may 
be  set  down  to  the  account  of  sham  remedies. 
What  it  applies  to,  is  that  factitious  part  of  the 
expense,  which  ouglit  not  to  have  been  imposed 
upon  the  most  opulent :  what  it  does  not  apply 
to,  is  that  part  (that  here  in  question  included) 
which  presses  upon  alt  ranks,  being  natural  and 
inevitable. 

VIII,  Remedy  the  eighth.  Abolition  of  taxes 
upon  justice. 

In  speaking  of  this  or  any  other  expedient  for 
obtaining  pecuniary  supplies  for  the  relief  of 
this  species  of  distress,  it  is  impassible  to  avoid 
thinking  of  the  factitious  loads  by  which  it  has 
everywhere  been  aggravated.  I  speak  not  here 
of  what  has  been  done  by  the  judge  for  his  own 
profit;  butof  what  has  been  done  by  the  finance 
minister  for  his  own  use.  The  subject  has 
elsewhere  been  treated  pretty  much  at  large. 
See  "  Protest  against  Law  Taxes". • 

LTpon  evidence  itself,  the  tax  does  not  in  everj* 
instance  bear  with  any  peculiar  weight.  But, 
being  imposed  in  the  preliminary  proceedings 
rendered  necessary  to  the  introduction  of  evi- 
dence, and  the  subsequent  proceedings  neces- 


•  The  reader  will  observe,  thai  this  work  was  written 
before  the  late  repeal  of  the  stamp  duties  on  law  proceeding;*, 
which  has  been  justly  deemed  one  of  the  most  meritorioiK 
acts  of  the  present  enlightened  administralioD,  The  argu- 
menis  in  the  text,  however,  are  general,  and  apply  eqw" 
to  alt  n&dons.— Editor.  ■" 
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sary  to  the  giving  effect  to  evidence,  the  influ- 
ence is  the  same  as  if  the  tax  had  been  imposed 
directly  upon  the  evidence. 

Like  most  other  taxes,  it  operates  partly  as  a 
burthen,  partly  as  a  prohibition :  as  a  burthen 
upon  him  who  stands  up  for  his  right,  notwith- 
standing the  tax ;  as  a  prohibition  upon  him  who 
(through  utter  inability,  or  in  choosing  the  least 
evil)  gives  up  his  right :  giving  up  a  just  debt  or 
other  demand,  or  submitting  to  an  unjust  one,  or 
submitting  to  be  punished  for  an  offence  never 
committed,  by  the  coercive  force  of  the  tax. 

A  tax  upon  capital,  when  the  amount  is  con- 
siderable, is  regarded  as  a  bad  tax.  Why  ? 
Because,  for  the  sake  of  a  present  supply,  it 
nips  future  prosperity  in  the  bud.  The  force 
of  the  objection,  it  is  evident,  depends  upon  the 
quantum.  The  tax  may  be  a  very  bad  one,  or 
it  may  be  as  tolerable  as  most  others. 

But  a  tax  upon  capital  would  be  a  blessing, 
in  comparison  of  the  taxes  upon  justice.  It 
takes  men,  indeed,  as  it  finds  them;  but  it  does 
not  single  out  the  distressed. 

The  existing  taxes  upon  justice  are  a  tax  upon 
the  distressed,  falling  almost  always  upon  capi- 
tal, carrying  off"  sometimes  this  or  that  propor- 
tion of  capital,  and  (by  the  help  of  those  other 
taxes  upon  justice,  which  are  imposed  by  law- 
yers for  their  own  benefit,  and  sunk  in  the 
pockets  of  the  collectors)  in  many  instances  the 
whole  of  it. 

They  fasten  down,  in  a  state  of  slavery  under 
the  rich,  not  those  commonly  understood  by 
the  name  of  poor — -indigent  persons  of  the  la- 
bouring classes — but  the  indigent  of  all  classes. 

The  tax  on  medicine,  though  equally  bad  in 
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principle  (and  the  only  one  that  can  be  so),  is, 
in  comparison,  owing  to  its  comparative  light- 
ness, probably  much  inferior  in  mischievonsness. 
If  it  were  possible  that  a  return  should  be  made 
of  the  number  of  persons  killed  by  it  in  England, 
in  a  year,  I  should  not  expect  to  find  it  amount 
to  more  than  a  few  hundreds. 

A  law-suit  is  a  perpetual  blister  upon  the 
mind.  If  your  wish  be  to  do  as  much  mischief 
as  possible  by  another  tax  to  the  same  amount 
as  that  of  the  impost  upon  justice  (including 
that  part  which  lawyers  have  imposed  and  col- 
lect for  their  own  benefit),  get  a  return  from  the 
physicians  and  apothecaries  all  over  £ngland, 
of  the  patients  under  their  eare,  and  distribute 
among  them  an  impost  to  an  equal  amount. 
Proportions  are  of  course  no  more  to  be  re- 
garded in  the  one  case  than  they  are  in  the 
other :  but,  lest  the  lawyer  and  his  partner,  the 
law-taxing  financier,  should  leave  you  behind 
them,  omit  not  to  employ  collectors  to  go  about 
in  cold  nights  to  strip  the  last  blanket  from  the 
beds  of  the  most  wretched  of  the  patients. 

The  medicine  tax,  if  it  kills  men,  suffers  them 
to  die  at  home.  The  law-tax  sends  them  to  rot, 
broken-hearted,  in  jails. 

Oh,  but  the  necessities  of  the  country  are  bo 
great!  they  furnish  us  an  excuse  forbad  taxes: 
be  the  oppression  of  the  tax  more  or  less,  it  is 
too  late  to  think  about  it.  Notable  excuse  for 
barbarity  and  ignorance!  Exactly  the  reverse: 
the  greater  the  aggregate  pressure  of  the  taxes, 
the  more  solicitous  should  be  your  study  to 
choose  the  least  oppressive. 

IX.  Remedy  the  ninth.  Remedy  the  first 
against  delay  :   and  thence  against  inter\-emng 
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deperition  of  evidence,  and  of  the  matter  of  satis- 
faction. Collection  of  forthcoming  evidence, 
without  waiting  for  unforthcoming  evidence,  or 
for  fixed  days. 

Of  those  things  which  ought  to  be  done,  what 
is  there  that  ought  not  to  be  done  at  the  only 
time  at  which  it  can  be  done  ?  Because  one  lot 
of  evidence  cannot  yet  be  had,  or  because,  though 
it  might  be  had,  it  is  not  suiFered  to  be  got,  is 
that  a  reason  why  another  should  be  lost?  In 
an  exclusion  thus  indirectly  put  upon  a  lot  of 
evidence,  value  unknown,  is  there  anything 
like  common  honesty  or  common  sense  ? 

This  remedy  (so  far  as  itextends)  corresponds 
therefore  to  two  articles  in  the  |ist  of  the  devices 
of  the  technical  system,  viz.  sittings  at  long  in- 
tervals, and  blind  fixation  of  times;  and  is  no 
more  than  a  particular  application  of  the  remedy 
already  proposed  (under  the  head  of  sittings 
uninterrupted)  for  that  barefaced  and  most 
pernicious  abuse. 

The  exclusion  to  which  it  is  a  remedy,  is 
purely  factitious ;  the  work  of  the  technical 
system,  with  its  blind  or  too  sharp-sighted 
arrangements.  Six  or  twelve  months  must 
elapse,,  before  any  evidence  can  so  much  as  be- 
gin to  be  collected.  What  follows  ?  That  all  the 
evidence  which,  having  been  obtainable  within 
that  time,  is  not  obtainable  after  that  time, 
stands  excluded  in  the  lump.  Is  it  possible, 
that,  in  the  mind  that  devised  these  arrange- 
ments, any  the  smallest  spark  of  regard  should 
have  been  felt  for  the  ends  of  justice?  any  more 
effective  feeling  for  the  sufferings  of  the  oppres- 
sed, than  the  wolf  has  for  those  of  the  lamb  he 
slaughters?    What  is  it  that  the  man  wanted  to 
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be  informed  of?    Was  it  a  secret  to  him  that 
witnesses  are  men,  or  that  men  die  ? 

Even  now,  in  the  eyes  of  an  English  lawyer, 
this  abuse  is  the  very  summit  of  perfection. 
How  should  it  be  otherwise  ?  It  gives  him 
holidays :  absolutely  matchless  holidays :  it 
subtracts  nothing  from  the  mass  of  fees.  Sub- 
tracts ?  It  adds  to  the  mass :  it  makes  busi- 
ness :  it  forms  a  capital  article  in  the  mass  of 
advantage  provided  for  the  encouragement  of 
maid  fide  demands,  and  more  especially  mali 
fide  defences. 

Provision  being  wanted  for  a  new-bom  or- 
phan, or  information  lodged  for  an  offence, — what 
if  a  justice  of  the  peace  were  to  say.  Come 
again  this  day  six  months :  then,  and  not  till 
then,  I  receive  your  evidence?  But  when,  from 
any  one  of  those  seats  of  natural  justice,  was 
anything  heard  thus  monstrous  ?  No  :  the  li- 
cence to  work  iniquity  descends  not  upon  these 
unlearned  judges :  not  being  granted  by  them, 
it  has  been  neither  granted  to  them,  nor  to  their 
use. 

If,  in  the  arrangement  of  terms  and  circuits, 
there  be  common  sense  or  common  honesty, 
give  to  diseased  indigence,  as  well  as  oppressed 
and  plundered  innocence,,  the  benefit  of  it.  Ex- 
tend it  from  courts  of  justice  to  hospitals.  Let 
no  hospital  be  founded  in  future,  without  vaca- 
tions of  two  months  and  four  months  for  phy- 
sicians, surgeons,  and  nurses.  Men  die  for 
want  of  timely  medicine.  But  do  not  men  also 
die  for  want  of  timely  sustenance  ?  For  want  of 
the  substance  which  the  client,  by  the  advice 
and  assistance  of  his  lawyer,  has  ravished ;  and 
which  the  official  lawyer,  lest  the  amusements 
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of  his  long  vacation  should  be  disturbed,  refuses 
to  restore ;  are  not  all  jails  for  debt  slaughter- 
houses, filled  and  emptied  for  their  benefit? 

Even  courts  of  justice  have  not  received  the 
benefit  of  this  arrangement  to  its  full  extent. 
The  reason  has  been  already  given.  Against 
the  depredations  and  violence  of  the  unlicensed 
malefactor,  neither  the  house,  the  pocket,  nor 
the  person  of  the  lawyer  are  (happily  for  man- 
kind) more  secure  than  those  of  another  man  ; 
and  were  the  matter  of  wealth  to  perish,  so 
would  the  matter  of  fees.  Accordingly,  instead 
of  once  or  twice  in  the  year,  the  Old  Bailey  sits 
eight  times  :  and  tlie  sound  of  the  word  vacation 
is  not  so  much  as  heard  in  Bow  street. 

Equity,  indeed,  has  her  examinations  de  bene 
esse,  and  her  examinations  in  perpetuam  rel  me- 
moriam.  For,  equity  finding  more  fees  to  col- 
lect than  could  be  got  in  within  the  limits  of  the 
common  law  harvest-time,  her  shops  are  never 
shut  long  together :  moreover,  her  birth-place 
was  on  the  continent,  where  men  were  cursed 
with  no  such  regalia  bene/icia*  as  terms  and 
circuits. 

But,  to  measure  the  ratio  of  this  remedy  to 
an  adequate  one,  compare  the  scanty  and  irre- 
gular and  undefined  field  of  equity  Jurisdiction 

•  The  epithet  given  by  Glanville,  who  wrote  in  Henry  the 
Second's  time,  to  the  then  new-invented  grand  assize :  a  sort 
of  circuit,  travelled  once  in  seven  years.  In  other  words, 
a  licence  for  injnstice,  renewable  or  not  at  that  period:  a 
remedy,  which,  if  worth  anything  at  any  time,  would  have 
been  worth  more  before  the  flood  than  since.  Quasre,  how 
did  the  business  of  justice  go  on  before  this  grand  improve- 
ment? Answer;  As  to  times  and  places,  at  least,  much  less 
badly  than  at  present:  for,  in  those  days,  the  metropolitan 
courts  had  not  swallowed  up  the  local  ones. 
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with  the  remainder  of  the  field  of  law,  criminal 
and  non-criminal.  Compare  the  examination  of 
an  equity  examiner's  dark  closet  with  tlie  ex- 
amination of  a  police  office :  efficiency  with 
efficiency,  delay  with  delay,  expense  with  ex- 
pense. 

As  to  common  law ;  even  those  resources, 
miserable  and  treacherous  as  they  are,  are  more 
than  she  has  ever  had  a  heart  or  a  head  to  give 
herself.  When  she  is  in  a  mood  to  have  them, 
she  bovrows  them  of  equity  :  for  now,  the  whole 
trade  being  consolidated  into  one  vast  firm,  and 
all  interests  mixed  together  and  rendered  un- 
distinguishable,  shop  and  shop  are  upon  the 
best  terms  imaginable. 

On  tliis  head,  equity  has  a  whim  or  an  arti- 
fice, in  so  general  a  view  scarce  worth  men- 
tioning, unless  it  were  for  curiosity's  sake.  If 
your  witness  is  dying,  or  making  off;  if,  in 
short,  the  evidence  you  depend  upon  is  wanted 
at  any  of  these  odd  times ;  in  such  case,  al- 
though you  are  in  the  right,  and  found  to  be  so, 
you  must  thus  far  pay  the  piper,  as  if  the  right 
were  not  on  your  side. 

The  same  whim  or  the  same  artifice  governed 
on  the  continent,  as  often  as,  in  a  suit  not  cri- 
minal, any  one  of  the  parties  called  for  the  testi- 
mony of  an  adversary. 

X.  Remedy  the  tenth.  Remedy  the  second 
against  delay.  Provisional  decision,  without 
waiting  for  the  best  evidence. 

When  the  original  of  a  deed  or  other  written 
document  is  so  situated  that  the  production  of 
it  cannot  be  effected  without  a  more  than  ordi- 
nary degree  of  %'exation,  expense,  and  delay,— 
some   place  between   this  and  i' 
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antipodes,  in  the  hands  of  some  possessor, 
who,  proprietor  or  not,  does  or  does  not  choose 
to  part  with  it  or  to  bring  it; — where  such  is 
the  situation,  or  supposed  situation,  of  a  sup- 
posed or  alleged  original,  at  the  time  that 
an  alleged  transcript,  or  sufficient  extract  or 
abstract,  is  ready  to  be  produced  ; — a  question 
may  arise  as  between  the  two  documents,  the 
alleged  original  and  alleged  transcript,  (both 
certainly  not  being  necessary,  one  perhaps  suf- 
ficient), which,  if  either  of  them,  shall  be  ad- 
mitted. Were  both  present,  the  admission  of 
the  transcript  (unless  it  were  for  momentary 
provisional  consultation,  for  the  purpose  or  in 
the  course  of  argument)  would  evidently  be 
attended  with  some  (howsoever  little  danger) 
and  with  no  use.  A  transcript,  how  little 
soever  inferior  in  point  of  trustworthiness  to  the 
original,  can  never,  so  long  as  man  is  fallible, 
be  considered  as  exactly  upon  a  par  with  it. 
But  the  original  is  so  circumstanced,  that, 
rather  than  load  the  cause  with  the  vexation, 
expense,  and  delay,  attached  to  the  production 
of  it,  it  would  be  better  to  exclude  it:  nay, 
even  although,  to  the  prejudice  of  the  side  by 
which  it  should  have  been  produced,  misdeci- 
sion  were  sure  to  follow.  It  ought  therefore  to 
stand  excluded  :  and  thereby  the  whole  of  the 
evidence  from  that  source,  were  there  no  other 
remedy. 

But  the  transcript, — although,  in  preference  to 
or  indiscriminately  with  the  original,  it  ought 
not  to  be  produced, — yet,  rather  than  the  evi- 
dence from  that  source  should  be  altogether 
lost,  and  misdecisiou  take  place  in  consequence, 
might  (if  ordinarily  well  authenticated)  might 
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with  much  less  danger  than  what  is  frequently 
incurred  in  practice,  be  (under  the  conditions 
above  proposed)  received  instead  of  it.  Never- 
theless, mischief  from  misdecision  ought  at  the 
same  time  (so  far  as  is  consistent  with  the 
regard  due  to  the  avoidance  of  preponderant 
collateral  inconvenience  in  the  shape  of  vexa- 
tion, expense,  and  delay)  to  be  obviated  as 
effectually  as  possible.  Accordingly,  previously 
to  execution,  obligation  (or  at  least  liberty) 
ought  to  be  in  the  hands  of  the  judge,  for  taking 
from  the  party  thus  to  be  instated,  sufficient 
security  for  the  eventual  reinstatement  of  the 
other  party  ;  in  case  that,  within  a  time  to  be 
limited,  the  propriety  of  the  opposite  decision 
should  have  been  made  appear, — the  authen- 
ticity of  the  transcript,  or  its  correctness  or 
completeness  with  relation  to  the  point  in  ques- 
tion, having  been  disproved. 

The  character  ascribed  to  the  proposed 
arrangement,  (viz.  that  of  a  remedy  succeda- 
neous  to  the  exclusion  of  evidence),  belongs  to 
it  beyond  dispute.  Under  English  practice, 
but  fur  this  remedy,  both  would  or  might  have 
been  excluded  ;  the  original,  and  the  transcript : 
the  original,  by  reason  of  the  preponderant 
inconvenience  attending  the  production  of  it ; 
the  transcript,  by  reason  of  its  being  but  a 
transcript,  and  the  original  still  in  existence, 
and  the  production  of  it,  though  prudentially, 
not  physically  impracticable.  In  virtue  of  this 
arrangement,  neither  stand  excluded  :  the  tran- 
script is  admitted  absolutely  and  at  the  instant: 
the  original  left  to  be  produced,  eventually  and 
if  need  be,  at  another  time. 

,  In  Englisii  practice,  the  original  bein 
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the  previous  existence  of  it,  the  subsequent 
deperition  of  it,  and  the  authenticity  of  the 
alleged  transcript,  being  proved  by  what  is 
regarded  as  sufficient  evidence, — the  transcript 
is  received  instead  of  it.  The  alleged  tran- 
script received,  when  tliere  exists  no  longer 
the  original  with  which  upon  occasion  it  is 
capable  of  being  compared  !  With  how  much 
more  safety,  when  the  original  with  which  it 
may  be  compared  is  still  in  existence?  when, 
in  case  of  perjury,  the  witness  swearing  to  the 
correctness  of  the  transcript  is  capable  of  being 
detected,  convicted,  punished? 

When  received  (if  received  at  all)  it  is,  in 
practice,  received  absolutely  :  without  any  such 
conditions  imposed  ;  conditions,  in  case  of  mis- 
decision  on  the  ground  of  it,  providing  for  the 
reparation  of  the  injustice. 

XI.  Remedy  the  eleventh.  Remedy  the 
third  against  delay.     Provisional  sequestration. 

This  is  an  arrangement  of  still  more  entire 
security,  capable  of  being  substituted,  upon 
occasion,  to  those  measures,  which  would  be 
the  natural  result  of  unreserved  admission  of 
the  evidence,  and  unreserved  decision  on  the 
ground  of  it. 

The  party  in  whose  behalf  this  makeshift 
evidence  is  produced,  instead  of  the  regular 
evidence  from  the  same  source,  is  (for  instance) 
the  plaintiff:  the  decision  regularly  called  for 
by  this  evidence,  would  be,  the  putting  that 
party  in  immediate  possession  of  the  subject- 
matter  in  dispute,  on  condition  of  finding  secu- 
rity for  eventual  restitution  in  kind,  or  other 
adequate  satisfaction,  as  proposed  by  the  last 
preceding  lemedy.     But,  the  character  or  situ- 
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ation  of  the  plaintiff  is  not  (to  the  puqxtse  here 
in  question  at  least)  altogether  trustworthy; 
the  subject-matter  is  a  female,  whose  honour 
and  condition  in  life,  in  the  character  of  daugh- 
ter, ward,  or  wife,  claimed  as  such  by  one  or 
both  the  parties,  is  at  stake  :  the  subject-naat- 
ter,  though  of  the  class  of  things,  is  an  article 
susceptible  of  a  pretium  afftctioiiis,  and  thence  of 
damage  not  to  be  repaired  by  money.  On  any 
of  these  accounts  (not  to  look  for  others),  it  may 
be  more  advisable  upon  the  whole,  that, — until 
the  authenticity  of  the  supposed  transcript  car 
be  put  out  of  doubt,  (for  example,  by  being 
sent  to  the  original  for  reauthentication,  under 
official  or  other  altogether  unsuspected  care) — 
the  subject-matter  should  eitlier  be  suffered  to 
remain  in  the  hands  of  the  defendant,  (he  cm  his 
part  finding  security),  or  be  lodged  in  the  hands  of 
othcial  or  other  unsuspected  third  persons,  satis- 
faction in  the  meantime  being  made  to  the  plain- 
tiff for  the  loss  of  possession  sustained  by  him. 
While  the  bill,  without  the  benefit  of  which 
equity  will  not  grant  even  her  de  bene  esse  exa- 
mination, is  scribbling  by  the  plaintiff's  lawyers, 
or  an  answer  to  it  by  the  defendant's ;  while  the 
examiner's  clerk,  closeted  with  the  witness 
like  a  confessor  with  his  penitent,  is  setting 
down  what  the  witness  says,  between  sleeping 
and  waking,  or  what  be  does  not  say,  regard- 
less whether  it  be  sense  or  nonsense,  complete 
or  incomplete,  true  or  false;  all  this  while  the 
defendant  (if  he  be  what  defendants  so  often 
are)  is  making  the  best  use  of  the  time  thus 
given  him,  eating  the  plaintifi"s  property,  or 
sending  or  putting  it  out  of  reach,  according  to 
his  humour  and  his  circumstances. 
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While  the  boy  is  running  to  the  chandler's 
shop  to  buy  the  salt  to  lay  upon  the  sparrow's 
tail,  (an  instruction  not  grudged  to  infant  bird- 
catchers),  the  bird  hops  or  flies  off  at  leisure. 
If  it  were  in  the  nature  of  equity,  English 
equity,  to  be  sincere,  she  would  find  her  emblem 
in  this  child.  But  no :  the  imputation  would 
be  unjust  to  her,  if  this  lameness  were  to  be 
ascribed  to  blindness. 

By  preventing  mischief,  mischief  in  any  of 
the  shapes  in  which  equity  is  at  every  man's 
service  to  prevent  it,  there  would  be  nothing  to 
be  got.  By  making  a  shew,  and  that  a  false 
one,  of  being  ready  to  prevent  it,  much  is  to  be 
got,  and  is  got.  The  groom,  who,  having  a 
common  interest  with  the  horse-stealer,  waits 
till  the  steed  is  stolen,  and  then  marches  up  to 
shut  the  stable  door  in  ceremony ;  he,  and  not 
the  infant  bird-catcher,  is  the  true  emblem  of 
English  equity. 

While  the  bill  is  preparing,  to  ground  the 
writ  we  cTeat  regno,  the  cuckoo  swindler  that 
should  have  been  hedged  in  is  winging  his 
way  to  the  continent,  laughing  at  or  with  the 
hedgers.  While  the  Injunction  Bill,  by  which 
waste  should  have  been  stayed,  is  scribbling, 
the  axe  of  the  dissector  or  malicious  life-holder 
is  leveUing  to  the  ground  the  lofty  oaks  from 
which  the  venerable  mansion  has  derived  shel- 
ter and  dignity  from  age  to  age.  While,  in  all 
the  luxury  of  skins  and  parchment,  the  female 
orphan  is  dressing  out  to  make  her  appearance 
in  the  character  of  a  ward  of  the  court,  the 
sharper  whom  the  charms  of  her  person  or  her 
purse  have  laid  at  her  feet,  is  clasping  her  in 


636  EXCLUSION.  [Boo>  IX. 

his  arms,  at  the  temple  of  the  Caledonia  hymen, 
laughing  with  her  to  think  how  the  union  of 
hearts  has  been  facilitated  by  the  incomplete- 
ness of  the  union  between  kingdoms. 

Malefactor,  whoever  you  are,  you  deserve  to 
be  confined  for  idiocy,  or  your  solicitor  struck 
off  the  roll  for  ignorance,  if  ever  it  be  your 
ill  fate  to  see  your  schemes  anticipated  and 
frustrated  by  English  equity. 

Among  the  almost  numberless  uses  of  the 
initial  meeting  of  the  parties  in  the  presence  of 
the  judge,  one  is  (as  already  intimated)  the 
putting  an  instant  stop  to  so  sure  a  course  for 
eluding  the  power  of  justice. 

Is  the  party's  solvency  out  of  suspicion,  out 
of  danger?  IVo  use  in  conveying  hi  m  to  a  jail,  or 
to  a  spunging-house  :  as  little  in  forcing  him  to 
beg  or  buy  sureties  for  his  eventual  forthcoming- 
ness.  Is  his  solvency  a  point  too  dubious  or 
too  complicated  to  be  settled  at  the  first  exa- 
mination? A  guard  placed  over  him  in  his  own 
house  would  give  it  all  the  useful  properties  of 
a  spuuging-house  without  any  of  the  pernicious: 
— as  if  a  guard  could  not  as  well  remain  iu 
charge  of  his  person,  as  at  present  of  his  goods! 
Consign  the  defendant  to  either  a  jail  or  a 
spunging-house,  fur  no  better  or  other  reason 
than  that  (without  any  doubt  of  his  solvency) 
the  plaintiff  believes,  or  pretends  to  believe, 
that  the  money  he  claims  of  him  is  duel  The 
reason  were  as  good  for  hanging  him. 

The  inquiry  thus  made,  does  his  solvency 
prove  dubious?  Seizing  his  person  affords  no 
security.  In  jail,  or  in  a  spunging-house,  his 
effects,  for  every  purpose  of  removal  or  dissipa- 
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tion,  are  as  much  in  his  power  as  if  he  were  at 
home.  Secure  the  effects  themselves,  all  remo- 
val, all  dissipation  is  at  end. 

Of  this  same  blind  arrangement,  of  which,  in 
some  instances  exclusion  of  necessary  evidence, 
in  other  instances  unnecessary  vexation,  ex- 
pense, and  deiay,  for  the  averting  the  mischief 
of  such  exclusion,  is  the  result, —  and  which 
arrangement  consists  itself  in  the  constant  and 
inexorable  establishment  of  factitious  delay, 
without  use  or  shadow  of  pretence,  of  which 
delay  a  frequent  and  natural  result  is  deperi- 
tion  of  evidence, — another  fruit  is  the  deperition 
of  the  matter  of  satisfaction,  in  the  manner  above 
delineated.  To  secure  the  subject-matter  in 
dispute  from  perishing,  or  going  into  wrong 
hands,  nothing  can  as  yet  be  done,  for  want  of 
evidence.  Why  ?  Because  it  is  by  evidence 
alone  that  the  defendant's  title  to  it  can  be 
made  dubious,  the  plaintiff's  probable  :  and,  to 
this  as  to  all  other  purposes,  the  receipt  of  evi- 
dence, instead  of  being  brought  forward  as  early 
as  possible,  is  put  off  as  long  as  possible  !  Wliy 
not  brought  forward  as  early  as  possible?  Be- 
cause (as  there  has  so  often  been  occasion  to 
state)  it  was  against  the  interest  of  the  founders 
of  the  system,  that  any  evidence  fit  to  be  acted 
upon  should  be  brought  forward  at  this  early 
stage. 

On  all  these  several  points,  the  interest  of  the 
founders  of  the  system  was  in  clear  and  diame- 
trical opposition  to  that  of  the  suitors,  and  more 
especially  to  that  of  the  honest  among  suitors, 
which  is  as  much  as  to  say,  to  the  ends  of  jus- 
tice. It  was  the  interest  of  these  arbiters  of 
human  destiny,  that  as  much  human  misery 
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should  be  produced,  as  the  sovereign  and  the 
people  would  bear  to  see  produced ;  and  as 
much  misery  as  the  sovereign  and  the  people 
have  borne  to  see  produced  has  been  produced 
accordingly.  It  was  their  interest  that  as  little 
relief  under  this  misery  should  be  afforded,  as 
the  sovereign  and  the  people  would  bear  to  see 
withholden  ;  and  as  much  relief  as  could  be 
withholden,  has  thus  been  withholden  accord- 
ingly. 

What  is,  and  ever  has  been,  the  interest  of  the 
people,  taken  in  the  aggregate,  in  their  cha- 
racter of  suitors,  is,  that  as  few  of  them  as 
possible  should  go  to  jail ;  that  as  little  as 
possible  of  the  mass  of  property  at  the  disposal 
of  the  judges  should  either  perish,  or  be  lost  to 
the  person  intitled  lo  receive  it;  and  that,  to 
avert  as  far  as  possible  both  these  mischiefs, 
the  defendant  (in  all  cases  where  his  solvency 
was  exposed  to  doubt,  or  where  in  any  other 
way  the  plaintiff  stood  exposed  to  the  danger  of 
suffering  irreparable  damage)  should  be  brought 
into  the  presence  of  the  judge,  to  have,  for  the 
benefit  of  all  his  creditors,  (and,  above  all,  for  his 
own  benefit,  and  at  his  own  request),  the  state 
of  his  pecuniary  circumstances  laid  open  to  the 
judge  as  early  as  possible. 

Unfortunately,  on  these  same  subjects 
occasions,  what  all  along  has  been,  and  st 
continues  to  be,  the  interest  of  the  judges,  is,-* 
that  on  neither  side  (much  less  on  both  sides) 
should  the  suitors  ever  be  suffered  to  come  into 
their  presence,  when  it  is  possible  to  prevent  it: 
that,  above  all  things,  no  such  unpleasant  com- 
pany should  be  forced  upon  them  at  the  outset 
of  the  cause  :  that,  instead  of  this,  as  many  ' 
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dividuals  as  possible  should  go  to  jail,  and  {un- 
less when  the  jails  were  already  so  full  as  to 
hold  no  more)  be  kept  there  as  long  as  possible : 
that,  while  the  defendant  is  so  lying  in  jail,  the 
property  which,  by  law  and  justice,  ought  to 
have  been  restored  or  transferred  by  him  or 
from  him  to  the  use  of  the  plaintiff,  should  re- 
main at  the  disposal  of  him,  the  defendant,  to 
be  wasted  or  embezzled  by  him,  to  as  large  an 
amount  as  possible :  that,  while  in  those  re- 
ceptacles of  infection  debtors  were  rotting  in 
body  and  mind,  while  oppressed  debtors  and 
injured  creditors  were  dying  broken-hearted, — 
judges,  the  authors  of  this  misery,  with  their 
dependants,  proteges,  and  bottle  companions, 
should  have  as  much  time  to  enjoy  and  amuse 
themselves  in  as  possible :  and  that,  lest  busi- 
ness should  be  presented  to  them  in  any  other 
than  the  most  pleasant  and  least  troublesome 
form,  the  fate  of  the  wretches  on  both  sides 
should  never  be  disposed  of  by  these  its  arbi- 
ters, on  any  other  ground  than  that  of  a  sort  of 
evidence  utterly  unfit  for  the  purpose,  and  uni- 
versally acknowledged  so  to  be.* 

*  Whal  is  perfectly  known  to  all  lawyers  at  present,  and 
to  all  non-lawyers  as  soon  as  they  please,  is,  that  the  prac- 
tice of  imprisonment  for  debt  is  the  result  of  a  trafficic,  in 
which  the  judges  of  all  the  coinmon  law  courts  took  a  share; 
and  which  consisted  in  selling  (on  pretences  as  notoriously 
false  as  any  swindler  was  ever  punished  for)  the  liberty  of 
the  people,  in  the  character  of  defendants,  to  all  persons 
who  (with  or  without  so  much  as  the  pretence  of  title)  found 
their  account  in  the  purchase  of  it. 

It  may  be  considered  as  a  particular  branch  of  the  slave 
trade:  with  this  peculiarity,  that  the  colour  of  the  thing  (the 
person  converted  into  a  thing)  made  no  difference.  Crowded 
jails  matched  with  crowded  ships :  the  long  vacation,  with 
the  loDg  passage. 
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In  complaining  of  this,  as  of  any  other  branch 
of  the  system  of  abuse,  it  has  been  a  practice 
among  men  of  law  to  dispute  the  legality  of  it. 

Not  to  B)>i?ak  of  former  struggles ;  soon  after  the  Restora- 
tion, the  three  great  com  men  la.w  courts  in  Wesuninater  Hall 
became  so  many  rival  Bhons.  Like  other  shops,  they  fought 
for  custom  :  the  liberty  of  the  defendant  was  the  boiaa  they 
each  of  them  made  itself  master  of,  and  offered  as  a  lure  lo 
draw  in  purchasers.  It  became,  consefjuently,  in  the  hand 
of  each,  a  weapon  with  which  he  fought  his  rivals. 

It  was  the  King's  Bench  that  began,  tn  criminal  suits,  of 
which  alone  it  had  been  intended  by  the  sovereign  that  it 
should  have  eognixance,*  it  had  been  in  possession  of  ttie 
undisputed  practice,  and  ihence  of  the  right,  of  enabling  the 
plaintiff  (the  proHecutor)  to  consign  the  defendant  (that  is, 
anybody)  to  prison  (a  prison  of  its  own)  in'  the  first  instance, 
that  is,  without  evidence.  The  Common  Pleas,  for  which 
alone  of  the  three  courts  the  cognizance  of  civil  suits  had 
been  intended,  possessed  no  such  right,  unless  in  a  parliculsr 
and  narrow  description  of  causes. 

The  judges  of  the  King's  Bench  formed  a  scheme  for 
filching  custom  from  their  brethren  of  the  Common  Pleas. 
Encouragement  was  given  to  plaintiffs  to  bring  false  accusa- 
tions ngainst  defendants :  accusations,  the  falsehood  of  which 
was  completely  nnderstood,  as  well  by  the  judges  by  whom 
they  were  received,  as  by  ihc  plaintiffs  by  whom  they  were 
delivered.  On  the  ground  of  a  false  accusation  of  this  sort, 
the  defendant,  as  oF  course,  went  to  jail  in  some  cases,  was 
supposed  to  be  in  jail  in  others.  Bemg  thus,  or  being  sup- 
posed to  be,  in  jail,  he  was  at  any  rale  in  the  power  of  the 
judges,  to  be  dealt  with  as  they  pleased:  being  thus  in  their 
power,  they  suffered  any  other  demand  to  be  brought  against 
Dim,  though  it  were  only  of  a  civil  nature.  In  what  cases  the 
man  was  really  in  their  custody,  and  in  what  not,  it  is  im- 
possible for  us  now  to  know  :  it  was  never  intended  that  we 
should.  The  mass  of  jargon  called,  in  Westminster  Hall,  by 
the  name  of  a  rewrd,  was  (as  has  been  so  often  observed)  a 
mass  of  jargon  in  which  an  indeterminate  quantity  of  truth, 
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Dispute  the  legality  of  a  sort  of  practice  perse- 
vered in  by  the  superior  courts  in  general,  for 
centuries!  Dispute  as  well  the  validity  of  an 
act  of  parliament.     As  if,  while  legislators  con- 


in  great  part  useless,  was  invariably  intermixed  with  an  in- 
determinate mass  of  falsehood,  serving:  as  a  screen  for  what- 
ever injustice  it  might  be  deemed  profitable  and  safe  to  per- 
petrate. When  the  man  waa  not  in  jail,  the  bonus  employed 
as  above  to  draw  custom  into  the  King's  Bench  shop,  was 
not  made  use  of:  what  that  shop  got  for  itself,  was  nothing 
more  than  the  possibility  of  selling  to  customers  a  branch  of 
juridical  service,  of  which,  tilt  then,  a  monopoly  had  been 
possessed  by  the  Common  Fleas.  But,  in  the  cases  in  ques- 
tion, the  Common  Pleas  not  being  in  the  practice  of  sending 
a  man  to  jail;  the  King's  Bench,  in  so  far  as  they  took  upon 
themselves  to  send  a  man  to  jail  in  these  same  cases,  gave 
themselves  thereby  an  advantage  (and  through  themselves 
to  their  customer)  in  which  their  brethren  on  the  other  side 
of  the  hall  had  as  yet  no  share. 

The  success  of  the  king  himself  (in  his  court  at  West- 
minster, where,  as  all  the  world  knows,  he  is  actually  and 
constantly  present),  was  prodigious  :  the  distress  and  im- 
poverishment of  the  king  not  himself,  was  proportionable  : 
grass  threatened  to  grow  in  the  Common  Pleas,  Truth 
being  in  equal  detestation  on  all  sides  of  the  hall,  and  the 
practice  of  making  use  of  her,  either  for  ofFence  or  for 
defence,  eoually  unknown  ;  the  king  not  himself,  after  lying 
awhile  in  tne  state  of  the  fallen  angels,  awoke,  and,  by  the 
help  of  another  falsehood  correctly  moulded  upon  the  fore- 
going one,  stood  upon  his  defence. 

For  details,  this  is  not  the  place.  In  substance,  the  story 
is  of  course  told  or  alluded  to  in  the  institutional  books  and 
books  of  practice.  But  in  the  Memoirs  of  the  Life  of  the  lord 
keeper  Guilford,  (as  related  by  his  brother,  natural  and  pro- 
fessional, the  honourable  Roger  North,  one  of  his  majesty's 
counsel,  learned  in  the  law),  the  whole  war,  with  all  its 
stratagems,  is  related  in  considerable  detail,  and  pure  of  all 
disguise.  The  only  interests  professed  to  have  ever  come  in 
view,  are  the  interests  of  the  lawyers:  of  the  partnership  in 
all  its  branches.  Of  the  interests  of  the  suitors,  no  more 
account  is  taken,  or  mention  made,  than,  at  an  auction  of  a 
West  India  estate,  of  the  interests  of  the  Negroes.     For 
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nive  or  sleep^  a  law  were  not  exactly  what  the 
judges,  for  the  time  being,  are  pleased  to  make 
of  it. 

The  cause  of  this  paralogism  must  be  looked 
for  in  a  notion,  entertained  through  prejudice, 
or  affected  from  prudence,  of  the  excellence  of 
the  law  :  of  its  subserviency  to  the  ends  of  jus- 
tice :  whatever  is  not  reason  is  not  law.  Whe- 
ther the  opposite  inference  would  not  be  the 
more  rational  one,  the  reader  is  by  this  time  in 
a  way  to  judge. 

The  subject-matters  of  law  are  persons  and 
things :  the  force  of  law  is  occupied  in  causing 
them  to  be  forthcoming  :  both,  incidentaUy,  in 
the  character  of  sources  of  evidence ;  both, 
ultimately,  (and,  for  precaution's  sake,  inciden- 
tally) in  the  character  of  parcels  of  the  matter 
of  satisfaction :  persons,  besides,  (in  cases  of 
corporal  punishment),  in  the  character  of  subject- 
matters  of  the  punishment. 

The  operations,  the  object  of  which  is  to 
cause  them  to  be  forthcoming  for  the  purpose 
of  satisfaction  or  punishment,  are,  in  the  books 

the  ends  or  dictates  of  justice,  no  more  regard  is  professed 
on  either  side,  than  on  either  side  in  the  conferences 
reported  by  Thucydides  between  the  Athenians  and  the 
Melians. 

The  honourable  and  learned  author  was  completely  in  the 
secret ;  if  any  secret  there  could  be  said  to  be,  m  a  business 
in  which  causes  as  well  as  efiects,  motives  as  well  as  mea- 
sures, were  so  completely  in  the  sunshine.  It  was  under 
the  conduct  of  his  right  honourable  brother,  then  chief  jus- 
tice of  the  Common  Pleas,  that  the  defensive  part  of  the 
warfare  was  carried  on:  the  success  of  it  is  matter  of  as 
undisguised  a  triumph,  as  ever  sat  on  the  brow  of  a  Kino''s 
Bench  or  Old  Bailey  advocate,  when  relating  how,  with  the 
aid  of  his  science,  a  malefactor  was  rescued  from  condign 
punishment  by  a  quibble. 
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of  practice,  ranged  under  the  head  of  execution  : 
by  them  is  done,  or  pretended  to  be  done,  that 
which  the  decision,  judgment,  decree,  com- 
manded to  be  done. 

In  this  part  of  the  field  of  law,  as  in  most 
others,  the  dictates  of  utility,  as  pointed  out  by 
the  ends  of  justice,  are  plain  and  simple. 
General  rule : — in  no  case  to  omit  any  operation- 
by  which  the  forthcomingness  of  the  article  can 
be  made  more  sure.  Exception,  where  the 
operation  is  either  physically  or  prudentially 
impracticable :  prudentially,  because  the  vexa- 
tion and  expense  attached  to  the  execution  of 
the  decision,  would  be  a  greater  evil  than  that 
of  its  not  being  executed.  Memento: — in  the 
pursuit  of  this  object,  to  take  that  course,  in 
which  the  quantity  of  expense  and  vexation 
created  shall  be  the  least  that  can  be. 

Uncertain,  confused,  voluminous,  and,  by  its 
very  voluminousness,  rendered  defective,  (for  the 
more  abundant  the  swarm  of  absurd  and  perni- 
cious distinctions  and  diversifications,  the  more 
abundant  the  defects) ;  fraudulent  to  creditors, 
oppressive  to  debtors,  beneficial  to  lawyers,  to 
lawyers  of  all  classes,  from  the  chancellor  to 
the  bailiffs  follower,  and  to  none  but  lawyers  : — 
such,  in  its  bearings  upon  this  part  of  the  field 
of  procedure,  as  upon  every  other,  is  the  system 
still  in  force  in  England.* 

*  The  distinction  between  insolvenq/  and  bankruptcy ^  is  of 
a  piece  with  the  distinction  between  realty  and  peisonalty : 
each  a  source  of  fraud  and  vexation  to  the  suitor;  each  a 
gold  mine  to  the  man  of  law.  Precious  distinction !  a  wall 
of  paper  to  fraud,  a  wall  of  adamant  to  justice.  For  the 
purposes  of  fraud,  every  debtor  is  a  bankrupt  at  pleasure  : 
for  (not  to  speak  of  sham- traders)  who  can  prevent  his  Ixing 
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To  frame  a  system  free  from  all  tliese  abuses, 
— ^a  system  in  which  the  ends  of  justice  and 
dictates  of  utility  as  above  indicated  shall  be 
accomplished,  and  in  the  compass  of  from  ten 

a  real  one  ?  Every  non-trader  may  be  made  a  bankrupt 
for  the  purpose  of  fraud ;  no  such  person  can  be  made  a 
bankrupt  for  the  purposes  of  justice. 

Ages  ago,  at  the  touch  of  the  sceptre  which  sanctioned  the 
laws  of  bankruptcy,  all  distinction  between  realty  and  per- 
sonalty in  the  hands  of  the  bankrupt  vanished.  On  that 
ground,  no  hair-splitting  as  between  person,  lands,  and 
goods,  sometimes  one  to  be  had,  sometimes  another,  some- 
times all  three,  (according  to  the  sort  of  court  resorted  to, 
the  sort  of  suit  instituted,  or  process  employed, — not  to  speak 
of  other  causes  of  variation,  all  equally  foreign  to  the  merits), 
sometimes  half  of  one,  or  one  and  a  half: — distinctions, 
which  are  all  kept  up  against  the  creditors  of  non-traders, 
and  cherished  with  an  afiection  proportioned  to  their  absur- 
dity, their  mischievousness,  and  their  consequent  fruitfulness 
in  made  business. 

Your  debtor  owes  you  two  thousand  pounds.  Moveable 
or  other  personal  property  not  worth  recurring  to  :  land 
or  other  real  property  worth  a  thousand  pounds :  his  body 
out  of  the  reach  of  justice.  Of  his  thousand  pounds 
you  may  have  half,  and  but  half: — Why? — Answer: — 
Because,  had  you  and  he  lived  three  or  four  hundred  years 
ago,  it  might  (unless  he  were  an  old  man,  or  an  old  woman, 
or  a  young  one,  or  a  child,  with  a  dozen  or  two  of  other 
exceptions,  not  one  of  them  taken  into  account)  it  mio-ht 
have  been  of  use  to  the  purposes  of  national  defence  that 
your  debtor  should  keep  in  his 'hands  half  the  property,  the 
whole  of  which  should  have  been  yours  :  keep  it,  lest  the 
monarch  should  want  men  to  attend  him  in  his  wars.  Even 
in  its  prime,  the  reason  was  a  foolish  one :  the  fund  bearing 
no  sort  of  proportion  to  the  purposes  by  which  in  pretension 
it  was  designed :  and  when  creditor  A  had  cut  off  his  half, 
creditor  B  would  come  and  halve  that  half,  and  so  on, 
alphabet  upon  alphabet,  in  any  number.  But  at  each  divi- 
sion the  use  of  the  lawyer's  knife  was  to  be  bought,  bous^ht 
at  his  own  price  :  and  there  lurks  the  real  reason  at  ihc 
bottom  of  the  ostensible  one. 
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to  fifty  pages,  would  be  an  easy  task :  in  from 
one  hundred  to  five  hundred  pages,  an  impos- 
sible one. 

But  a  ceasou  which  at  one  time  had  a  shadow  of  utility, 
though  even  that  shadow  is  no  more,  is  of  the  best  and  rarest 
sort.    Expect  not  anything  like  it  but  on  great  occasions. 


THE    END    OF    VOL.    IV. 
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